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Igor Isaiev
Mocxkosckuii ['ocynapctBennsiii FOpuanuecknii YHUBEpCUTET

HcTopuueckasi Tpaauius NpaBoTOJIKOBAHUS
(poccuiickuii onbIT 20-X ro10B)

IIpaBonpuMeHeHUE SBIAETCs 3aBEpIIAIONIE cTajueld CI0XKHOIO Ipolecca
MIPAaBOTBOPUYECTBA, €0 UTOTOM M, B U3BECTHOM Mepe, LIeNblo. 3aKOHYCHHas HOpMa
nproOpeTaeT Ha TOH CTAJNH CBOETO CYIIECTBOBAHUS COOCTBEHHYIO CPEIy OOWTaHUS
B IIPOCTPAHCTBE U BPEMEHH. 3/1eCh OHA CTAJIKHBAETCS ¢ 0OBEKTOM CBOETO PETYIIHPO-
BaHUS U OJHOBPEMEHHO BBIXOJUT W3 PallMOHAIBHON cephl MpaBOTBOPUECTBA,
9TOOB!I BOWTH B HPPAMOHAIBHYIO CPEAY PeaTbHON XKU3HU.

IIpaBonpuMeHEHUE OCYIECTBISETCS LIEI0H CUCTEMOH CHELUAaNbHO OPraHu30-
BaHHBIX (OPMANBHBIX CTPYKTYP U HMHCTHUTYTOB. DTa CTaAus IPABOTBOPUECCKOTO
Ipoliecca MOXKET OBITH OIPE/IeNICHA KaK dTall peaau3alliy 1IpaBa.

C sToit IpoOIIeMOoi €CTECTBEHHO CBSI3aH BOMPOC O PEANbHOCTH IpaBa BOOOIIE
U KOHKPETHOH HOPMBI B 4acTHOCTH. VMerommuiicss y Hac ONBIT OTEUECTBEHHOM
IOPUCIPYACHINU IO3BOJSICT BBIACIUTH B NpoOieMe HEKOTOphIe Hamboiee
aKTyaJIbHbIC €€ ACHEKTHI.

Cama npaBoBasi peaJlbHOCTb COCTOUT U3 TPEX OCHOBHBIX YPOBHEH, OIpeNeNsieMbIX
KaKk: a) NMpaBOCO3HaHWE, 0) HOpMa, B) MpaBooTHOIIeHHE. C OmpenenenHoi nonei
YCIIOBHOCTH TPETHUH YPOBEHb MOXET OBITh aCCOLMHPOBAH C OONACTBIO MPOSIBICHUS
UMEHHO IpaBolpuMeHeHus. Uro kacaeTcst NEHCTBUM IO MPaBOTOJIKOBAHUIO, OHU
MOTYT OCYIIECTBIIATBHCS HA BCEX TPEX ATAIaX >KU3HU MPaBa.

B oTeuecTBEHHOH HOPUCHPYACHLUH, KAK TEOPETHYECKOM, TaK M MPAKTHUECKOM,
B caMoM Hadajse 20-X TOfOB MMEIH MECTO TPH CYIICCTBEHHO OTIMYHBIX IPYT OT
Jpyra MoaXo/a K OIGHKE NMPOOIEMBI ITPABOTOIKOBAHUS (M COOTBETCTBEHHO, IIPABO-
TIPUMEHEHUS ).

Taxk HasbIBacMasl NCHXOJIOTHYeCKasl IIKoJIa MpaBa (CBsI3aHHAs ¢ UMEHAMU
M. Peiicuepa u M. MnpuHCKOTO) CYNIHOCTH IpaBa ycMaTpHBajia B IIPaBOBOH Hiee,
TO €CTh HMpaBoco3HaHuHU. Ve (opMupoBamm pasHOrO poAa ICHUXOIOTHYECKUE
U coLMaJIbHO-TICHXoNornieckue daxkropel. Cama naes GpopMyanpoBaIach 0COOBIMU
IpeJCTAaBUTEISIMU KJIacCa, COLMAIbHOW TpPYNIMbl MU KOJJIEKTUBA, TO €CTh UX
naeonoramu. CruMmBosmueckas ¢opma HAeH, ee 3aBEJOMO PACIIHPUTEIBHOE
MOHUMAaHNE JAeNalil €€ TOXO0XEH CKopee Ha HMOIHMI0, YyBCTBO, UYEM YETKYIO
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¢opmymy. [Io MHEHUIO CTOPOHHUKOB JaHHOM TEOPHH, TOJIHKO B TaKOM COCTOSIHUU
¥ MOTJIO CYIIECTBOBATH JKHBOE IPaBo. bymydn (popMann3oBaHHBIM U 3aKIIOUCHHBIM
B CTporue (OpMbI, TOTMBI M HOPMEI, IIPAaBO TEPsET CBOH madoc, SKU3HEHHYIO CIUTY
U ymupaeT. ToJIbKO CIIOHTaHHBIM SHTY3Ha3M, BOJICBON (YAaCTO HEOCO3HAHHBIN) MOPHIB
Y UHTYUTHBHOE YyBCTBO CIIPABEIMBOCTH MOANUTHIBAIOT KU3HECHHYIO CUITy IIPaBa.

Y ICHXOIOTHYEeCKON MIKOJIBI IIpaBa OBLTO CBOE 0c000€ OTHOUICHUE K MPABOBBIM
HUCTOYHHUKAM. B yCIIOBUSIX JIOMKH CTapoil IpaBOBOM CUCTEMBI IIABHBIM MCTOUYHUKOM
CTAHOBHJIOCH «PEBOJIIOIIMOHHOE IPaBOCO3HAHHEY, IO3BOJSBIICE CYIbSIM 00XO-
JUThCST 6e3 HaOopa MHMCaHBIX MCTOYHUKOB MpaBa. HecoMHEHHass TMOKOCTb Takoi
CHUCTEMbI INPaBONPUMEHEHHUS U IPABOTOJKOBAHUS TPaHUYWIA C IOJHBIM OPHIU-
YECKUM HUTHIIU3MOM.

[Iponeccrr (opMupoBaHUS CUCTEMBI PABONPUMEHUTEIBHBIX U IPaBOOXPaHU-
TEJIBHBIX OPTraHOB MOTpeOOBaIM Oosee ONMPEENIEHHOTO MPEACTABICHUS O TIPaBOBOH
peajIbHOCTH M, COOTBETCTBEHHO, MHOW TEXHHMKHM NpaBOlpUMeHeHHs. B cumy
KOHKPETHBIX MCTOPUYECKHX M HJICOJOTMUECKHUX OOCTOSATENBCTB MEXaHU3M IPaBo-
IMPUMEHEHHUS CKIIAJBIBAJICS paHee, YeM HOpMaTHBHas 0a3a, NMpU3BaHHAs perna-
MEHTHPOBATH 3TOT MPOIIECC.

CnoxuBIIAsAcs B ATUX YCIOBHSX TEOpHUs MpaBa KaK COLUUAIbHON (GyHKUUH
(commonornueckas mKona, cBs3anHas ¢ nmenamu A. [oiixOapra, I1. Ctyuku u mp.)
paccmarpuBaa Mmporece MpaBoNpPUMEHEHUS KaK B 3HAYUTEIILHOIM Mepe arperaTHbli,
ABTOMATUYECKUI M COLMaIbHO JeTepMUHHpOBaHHBIM. [IpaBo mpencrasisuioch
(yHKOHEH COIMaNbHOrO OpraHm3Ma M (HaKTUYECKH OTOXKICCTBILUIOCH C IIPaBO-
nopsakoM. PeadpbHO CyIIecTBOBAaBIIME NMPABOOTHOLICHUS CIMBAIHCH C 0OIIe-
CTBCHHBIMH OTHOIICHUSIMH, COOCTBEHHO IOPUANYECKAsS CICHI(PHUKA PETYIUPYIOIINX
HOPM YJIETYyYMBaJIaCh M, [0 MHEHHUIO CTOPOHHHMKOB 3TOH TEOpUH, IIPABOBbIE HOPMBI
HEYKJIOHHO TPaHC(POPMHUPOBAIKNCH B HOPMBI OPTaHMU3AMHOHHOTECXHUYECKHUE.
VYcTrapeBiiee MOHATHE «3aKOHHOCTB» IOAMCHSJIOCH HOBBIM IMOHSTHEM «IIele-
coo0pazHOCThY. BHemnpaBoBbie (akTOpbl (COIMANbHBIE M SKOHOMHUYECKHE) CTajH
OIpeEIOIIMMH B IPOLIecCax MPaBONPUMEHEHHUS U MIPABOTOJIIKOBAHUSI.

Jaxke TexXHUKa HOPMOTBOpHYECTBAa B (popMme cHCTEMATH3aIMU U KOMU(DHKAIIH
OKa3bIBaJach IOJ BIWSHUEM IPHUHIUIOB IenecoolOpasHocTu. Ilpenmonaranocs
(u mpakTHKa IUTa 3THUM ITyTEM) CO3JaHNE KOJCKCOB, COCTOSIBIINX TOJBKO M3 OJHOM
o0meit yactu, B KOTOPOW (OPMYIHPOBAIHCH OTH HEIH H MPUHIUIBI, MECTO
0COOCHHOI YaCTH OTBOAMIOCH IIPABOIIPUMECHUTEIIHLHON TEXHUKE, TO €CTh CYyACOHOMY
TOJIKOBaHMWIO. [MaBHasi cTaBka JAenajach Ha IEIECO0OpasHYIO IEATEIbHOCTH
cyneOHbIx opraHoB. COOCTBEHHO NPaBONPUMEHECHHE CTAHOBUIIOCH OCHOBOI
npaBoTBOpUYeCcTBa. M3 IOPUAMYECKOTrO JIEKCUMKOHA HCYE3IM MHOTMe TPaJULMOHHBIE
JJIsT HETO TEPMHHBI: NOHATHE «HaKa3aHUE» 3aMEHSJIOCh TEPMHUHOM «Mepa
COIIMAJIBHOM 3aIl[UTEI», COLUAIBHBIC XaPaKTEPUCTHKH MOAMCHSUTH COOON 3JIEMEHTHI
CyObEKTUBHOW CTOPOHBI, MOTHUBAIUIO JCSHUS W Tak ganee. Kazanock, 4To mpHUIILIO
BpeMsi, KOTZa OTMHpAIoliee MpaBo OyIeT 3aMCHEHO TEXHUKOW M «BIACTh Hal
JOIbMI» OYJIeT 3aMEHEHA «BJIACTBIO HaJl BELLIAMI.
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KoHKpeTHbIE )KU3HEHHO Ba)KHBIC MPOOJIIEMBI HOBOM 3KOHOMHYECKOH MOITUTHKH
3aCTaBWIIM BHOBb OOPAaTHTHCSA K BOIPOCAM HOPMOTBOPYECTBA M 3aKOHOJATEIIHCTBA.
Bo3zpoxeHHOE TOHATHE «3aKOHHOCTH» MOTpeO0OBaso HOPMAaTHBHOTO ITOJIKpe-
wieHus. B kopoTkue cpoku Oblia mpoBeeHa OouibInast KonupHuKannoHHas padoTa.

B cdepe npaBoroskoBanusi Bo30o0Iaiall HOPMATHBHCTCKHAN MOIX0, HEPEIKO
OTOXKJECTBIIIOMNI TPaBOBYIO PEalbHOCTh B IIEJIOM C HOPMaMH IIpaBa M 3aKo-
HOZIATEeIbCTBOM B €T0 Pa3MYHBIX (opMax. 3aKOHOMATENb CTPEMMIICS OXBaTHUThH
u chopMyIupoBaTh BCe MHTEpeCyolIre ero chepbl pealbHOW JKU3HHU, CHENAB HX
obmacThio mpaBornpuMeHeHus. Cama CTPYKTypa NpaBOBOH HOPMBI CTaHOBHTCS
MOJZIENTBIO M OTPaKeHHEM MNomo0HOro moxxoxa. OcoOeHHas TOYHOCTh M YETKOCTb
crtaiau TpeboBaTbcsA OT A3bIKa M (HOPMYJIHPOBOK, KOTOPHIMH OIEPHPOBAI
HOPMAaTHUBHBIN akT. OTpabaThIBAIUCh MPOIETypa CO3AAHUSI HOPMAaTUBHBIX aKTOB, X
uepapxus, NOpsAJOK BCTYIJIEHUS B CUILy, OTMEHBI U APYTUE BOIPOCH I0PUIUYECKON
TEXHHKH.

HopMmaTuBHCTCKMI TOAXOX MPHUBOANI K 3HAYUTENHHONH YCIOXHEHHOCTH
(1 Hem30e:XHOW BHYTpPEHHEH MPOTHBOPEUMBOCTH) MpaBOBOW cucTeMbl. [Ipemmaras
q)OpMaJII/I?)OBaTL U YTOYHUTH BEChb MNpPOLECC NPaBONPUMCHCHUS, HOPMATUBU3M
HEOXHMJIAHHO JUTA ce0sl TOJIBKO yCyryOIIsul TeHASGHIMIO CylAeOHOTO MPOH3BOJA, BEIb
TOJIKOBaHHUE Bce OOJiee YBEIMIHNBAIONIETOCS MAacCHBA ITPABOBBIX HOPM ITO-TIPEIKHEMY
ocymiecTBisit cyll. U cyneOHas mpakTuka Oosee mo3aHero BpeMenn (koner 30-X IT.)
TIOTBEPMIIA 3TH OMACCHHUSI.

Cremyer OTMETHTB, YTO Ka)XKIbIH M3 PACCMOTPEHHBIX TEOPETHKO-TIPAKTHYECKHUX
MOAXOMOB JIeNlal aKIEeHT TOJbKO Ha OJIHOW M3 CTOPOH IPAaBOBOW pEajbHOCTH:
UJICONIOTUUCCKON, HOPMAaTHBHOW WM colMalbHOW (Oa3mpyromeiics Ha
npaBooTHOIIeHNN). OHAKO B YMCTOM BHJE HH OJWH M3 3THX IOAXOJOB HE OBLI
peann3oBaH: MACOJOTMYECKass WM IICHXOJIOTHYecKas IMIKOJNA YYWThIBala TPHHIINAI
1eaecoo0pa3HoCTH W He m30eraja HOPMATHUBHBIX (opM (Waimie BCero Jekiapa-
TUBHOTO XapakTepa), HOHSATHE MPABOIOPSIKAa B COLMOJIOTMYECKOH IIKoje ObLIO
TECHBIM 00pa3oM CBS3aHO C IMOHATHEM MPABOBOH HOPMBI, HOP- MaTHBHCTCKHE
KOHIIETIINHM HEe M30eKaJll BIUSHUS COLMAIbHO-TEXHUYECKHX KOHCTPYKIMH M TaK
Janee.

W Bce e 3TH MOAXOABI CYIIECTBEHHO Pa3INYajInCh MEXIy cOOOM, Koraa Jeio
Kacalloch BONPOCOB mHpaBompuMeHeHus. Camo moHsATHE 3(P(PeKTHBHOCTH
MpUMEHEHHs TpaBa 0a3upoBaJIOCh y HUX Ha PasHbIX KpUTepusx. [Icuxomorndeckas
IIKOJIa CTaBWJIa BO IJIaBy yIja MacCOBOCTb M JAMHAMHU3M IPaBOBOM HjeH,
COLIMOJIOTMYECKas — COINIACOBAHHOCTh ACWCTBUS M PALMOHAIBHOCTH B padoTe
MIPaBOBOTO MeXaHu3Ma. M ToNbKO mpeacTaBUTENN HOPMATHBHCTCKOTO ITOJXOJa
TOBOPHJIN O CIIEIHAIBHON 3(()EeKTHBHOCTH 3aKOHA.

HopmaruBucTCcKuil IOoAX0A K BOIIPOCaM IIPABOTOJIKOBAHUS U NIPaBOIPUMEHEHMSI
0CTaeTCsl TOCIIO/CTBYIOIIMM B IIPAaBOBOW JKM3HM COBpeMeHHOro oodmiectsa. Hopma
OCTaeTCs aTOMOM, IJIaBHOW COCTaBIAIONICH 4YacThi0 MpaBOBOW cucTeMmsbl. Ee
WHANBHYyanbHas 3(QQEeKTHBHOCTh ONPEAENAeTCS KPUTEPUSAMHU JOJITOBEYHOCTH,
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pa3mepamu chepbl aeicTBHS (B MPOCTPAHCTBE U MO KPYTY JIMI) U TOMY MOJOOHOE.
Hocurenu HOpM BBICTPauBAarOTCA B CIOKHYIO MEPAPXHUIO IO CTEHNEHH 3HAUUMOCTH,
LIIUPOTE O0XBAaTa, XPOHOJIOTHMU. 3aKOHOJATENbHAas TEXHHUKA JOCTHUIVIA BBICOKOIO
YPOBHS U IIPEJICTABISIETCS KpaltHe N30LIPEHHOM.

W Bce ke Ha cTaAMU MPABONPUMEHEHUSI HOPMA TIOMAaeT B MHOPOJHYIO CpEy.
Boxpmoe unciao ¢akTopoB HENPABOBOTO XapaKTepa OKa3bIBAIOT Ha IIPOIECC
IIPaBOIIPUMEHECHNS 00paTHOE M BechbMa 3aMeTHOe jelcTBHe. MaccoBoe HEIoHH-
MaHHE WJIN HENPHUATHE, COLMANIbHOE JIaBICHHE, OIOpOKpaTHUYECKas pyTHHA
anmapara, NPUHUMAIONIUN BCE HOBBIC OOJIHYBS NMPUHIHUI IEI€CO00Pa3HOCTH,
KOPIIOPAaTHBHBIC HHTEPECHI — BCE 3TH (PaKTOPHI HE MOTYT OBITH YYTEHBI B HOpPMAaTH-
BUCTCKOW IapaJiurMe, HO OKa3bIBAOT 3aMETHOE, [10JJ4aC PEIIAIOILEe BIUSHHUE.

OnwIT 20-X TOAOB YYUT OAHOMY: IpPaBOBasl PEalbHOCTh — OOJIEE CIIOKHOE
SABJICHUC, Y€M 3TO MOXKET MPCACTABIIATHCA OAHOCTOPOHHEMY HOPMATUBUCTCKOMY
B3nsAy. IlepeHoC aKieHTOB, CBOMCTBEHHBIN MPaBOBEAECHHIO TOrO MEPHUOJA, KOraa
OHO KacaJloCh BOIIPOCOB IIPABONPHUMEHEHHS, OOBSICHSUICS HE TOJBKO CYOBEKTH-
BHBIMU NPpUYIUHAMU U NPEATIOYTCHUSIMH TCOPETUKOB. Ha Hero Biausiium U W3MEHEHUS
B MCTOYHUKOBOH TpaBOBOH 0ase, 1 00BEM 3a71au, CTOSBIIUX TEPE]] 3aKOHOTBOPIIEM.
Ho rnaBHas npuymHa momoOHOro IIOpanu3Ma IMOAXOJ0B — cama OObEKTHBHAs
CTPYKTypa MpaBOBOU PEalbHOCTHU, C YEM HE MOXKET HE CUHUTATHCS M COBPEMEHHBII
3aKkoHofaTenb. llpaBonpuMeHeHHe — DIEMEHT €IUHCTBA, KOTOPOE MpPEICTaBIIseT
co0oii obmIecTBeHHast KU3Hb. Ha HeM OTpakaroTCsl TOCIIOACTBYIONINE HA JaHHOM
HCTOPHYECKOM OTpPE3Ke BPEMEHH HJIeW M CTPEMIIEHHs, 0COOCHHOCTH MHUPOBO33PCHHS,
peanbHO CYIIECTBYIOIAs MEXaHHKA COLMAIbHOTO OPraHM3Ma M BECh HAKOILUIEHHBIN
U CUCTEMAaTU3MPOBAHHBIM HOpMaTUBHBIN Marepuai. IloaTomy 3anaueil 3akoHOaTENSA
C HEM30EeKHOCThIO OCTaeTcs y4deT M 000OIIeHHEe BCEX ITHX MHOTOYHCIICHHBIX
(haKTOpOB, TaK WM WHAUYE BIMSIOMNX Ha MPHMEHEHHE U JeHCTBHE CO371aBaeMON UM
IPaBOBOI HOPMBI MIIH LIEJIOTO 3aKOHA.

bubanorpadgus
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Pe3rome

KnroueBble coBa: HOpMa, MpaBoBas HACONOTHS, IIPABOCO3HAHME, COIHANbHAs (DYHKIHS,
IOpUNYecKas TeXHWKA, HaKa3aHUE, MEPhl COIMAIBHON 3aIUTHI, KOAEKCHI, TPABOBOE PETYIUPO-
BaHMUE, CUCTEMA TIPaBa.

B craTtbe paccmarpuBaeTcs Nporece CMEHbI HECKOIBKHUX IPABOBBIX UIEOI0TUH,
XapaKTEPHBIX JIIsl COBETCKOIO NPABOTBOPUECTBA U IIPABOIIOHUMAHUS B IEPBBIE TOJbI
coerckoi Biactu 1917-1922 rr. Ilcuxonoruyeckass Teopus IpaBa BO IVIaBy yIa
CTaBMJla PEBONIOLMOHHOE IPAaBOCO3HAHME KaK MCTOYHMK npaBa. CmeHMBIIAs ee
TEOPHUs «COIMAIBHBIX (YHKIHUID» TPEAIonaran 3aMeHy CHCTEMY IIPaBOBBIX HOPM
OpraHM3alMOHHO-TeXHUUeCKUM. HakoHel HopMaTUBUCTCKas TEOpHsl IIpaBa clesana
3aKOH INIaBHBIM HCTOYHUKOM IIPaBa.
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Nikolai Javakhishvili
Tounucckuii [ocynapcTBeHHBIH YHUBEPCUTET

Y HCTOKOB Ipy3MHO-NIOJILCKUX B3aMMOOTHOILIEHU I
(XV-XVII BB.)

Hcropusi rpy3MHO-NIONBCKUX B3aMMOOTHOIICHHH HAaCYUTBIBACT 0oJiee MATH
BeKkOoB. OCHOBBI OTHX B3aUMOOTHOIIEHNH OBLIN 3aJI0KEHBI €llle B KoHIlE XV BeKa.

Hecmotpst Ha TO, 4TO OTIENBHBIM BOMPOCAM TPY3HHO-TIOIBCKUX B3aUMOOTHOIIIE-
HUI OBUIO IMOCBSIICHO HEMAJI0 WCCIIEJOBAHHUN, €Ie MHOTOE INPEICTOUT BBISBUTH
1 U3YYHTh.

Oxosno 20-Tu JIeT MBI 3aHUMAaEMCsl BOIPOCAMM ITHX B3aUMOOTHOILEHHI; IO
TeMe HaMH OMyOJHMKOBAaHbI JBE KHUTH KakK Ha pr3I/IHCKOM1, TaK U aHDIHHCKOMZ

A3bIKAX, a TaKXXC HCCKOJIBKO CTaTefI, KOTOPBIC BBIIIJIN Ha pr31/IHCKOM3, HOJ'II:CKOM4
5

1 PYCCKOM™ SA3bIKax.

U'H. Jxapaxumsuy, Ipysunvt nod gnazom Honvuwu (43 ucmopui nonscko-2py3unckux 60€HHO-
nonumuyeckux gzaumoomrowenuit), Tounmucu 1998 (Ha rpy3uHCKOM SI3BIKE).

2 N. Javakhishvili, Georgian swordsmen under the Polish banner (A Study of Polish-Georgian
Military and Political Relations), Tbilisi 1998 (Ha aHIIHICKOM SI3BIKE).

3 H. Jixapaxumsunu, Hezabvieaemas cmpanuya 6 ucmopui 2py3uHo-noabCKUX 63aumMoomHouenuil
(1918-1921 22.), «I'py3unckas auromarusi», T. [X, Toumucu 2002; I pysuno-nonsckue e3aumoomuowenus
(npownoe u cospemennocms). CooprHux mamepuanos HayuHou Kougpepenyuu «Ipysus u mup. IIpouinoe
u cospemennocmovy (Bamymu, 14—15.11.2008 2.), barymu 2009; Ilonvwa u nonaxu enazamu 8bl0arouuxcsi
epysunckux Odesimeneti (¢ nauana 20-vix 20006 XIX eexa — 20-vix 20006 XX eexa), «'py3uHckas
murtomatusy, T. XV, Toumucu 2011; Ceedenusi o Honvwe u Ilpubarmuxe, coxpaneHHvie 6 2py3UHCKUX
ucmouynukax (XVIII 8.), «'py3unckoe ucrounukoBeenuey, T. XI-XIV, Tommcen 2011-2012; 43 ucmopuu
OMHOWEHUTl K NOMAKAM 2PY3UHCKUX 20CYOAPCHMEEHHbIX, NONUMUYECKUX U 00ujecmeennbix Oesmenel
(XIX=XX 68.), «Bompochl HOBO#I U HOBeliIe ucTopuny, T. X1, Tommucu 2012 (Ha rpy3uHcKoM si3bIKe).

4 N. Dzawachiszwili, Stanowisko gruziriskich deputowanych Dumy Parstwowej wobec kwestii polskiej
i finskiej, [B:] D. Tarasiuk, K. Latawiec, M. Korzeniowski (red.), Kompromis czy konfrontacja?. Studia
z dziejow parlamentaryzmu rosyjskiego poczqtku XX wieku, Wyd. UMCS, Lublin 2009; idem, Polka
— Zona ostatniego gruzinskiego wladcy, [B:] A. Sylwestrzak, D. Szpoper, A. Machnikowska, P. Dabrowski
(red.), Materialy z VII Ogélnopolskiego Zjazdu Katedr Doktryn Politycznych i Prawnych «Kultura i mysl
polityczno-prawnay (Jurata, 28-31. V. 2008 r.), Uniwersytet Gdanski, Sopot 2010 (Ha 1OIBCKOM SI3BIKE).

5 H. JikapaxuuiBumm, [Tombuia u nonaku enazamu evloaomuxcs epy3uHckux desmeneli (¢ nauana
XIX sexa — 0o 20-vix 20006 XX eexa), «Annales Universitatis Mariae Curie-Sklodowskay, Sectio G,
vol. LVIII, z. 1, Wyd. UMCS, Lublin 2011; Cseoenusi o Ionvwe u cmpanax baimuu, coxpanennvle
6 epysunckux ucmounuxkax XVIII eexa, «Studia Prawnoustrojowe», Wyd. UWM, Olsztyn 2014; Ompa-
orcerue Tlonbiubl u noaKos 6 epy3uHckom oowecmeennom mviunenuu (¢ Havana XVII eexa — 0o 60-vix
20006 XX 6exa), «Borpocsl HOBO# U HOBelIeH ucropum», T. XV, Tounucu 2014 (Ha pyccKOM SI3BIKE).
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B mpennaraeMoM uHccl€JOBaHUM IIPENCTABICHBl JBa O4YEPKa IO HCTOPHUU
IPY3UHO-TIOJILCKUX BOEHHO-IIOJIUTUYECKUX M TOPrOBO-IKOHOMHYECKUX B3aUMOOTHOILIIE-
HHM, XpOHOJIOTHYECKHE PAMKH KOTOPBIX 0XBaThIBalOT X V—XVII BekoB.

N3 ucropuu rpy3MHO-N0JIbCKIUX BOEHHO-NOJTUTHYECKHUX
B3aMMOOTHOIIeHUi (kKoHe XV Beka)

B 1453 romy typku-ocmaHbl B3sut KOHCTaHTHHOMONB, pasrpoMuin Buzan-
TUICKYI0 UMIIEPUIO U OBJIAJIEJId YEPHOMOPCKUMU MIPOJIMBAMH, B CHIIy YEro OKa3ajuCh
B HETIOCPEICTBEHHOM COCEJICTBE ¢ 10’kHOI EBponoit u ['py3ueii.

Pumckue mambl HEOAHOKPATHO MBITAIUCH OPraHW30BaTh KPECTOBBIE MOXOAbI
npotuB Typok. B 1458-1460 romax Ha mpuswiB mambl puMmckoro Ilus II (Enea
CunbBuo [IMKOJIOMUHM) OpraHU30BaThb aHTHOCMAHCKYIO KOAQJIHUIMIO C FOTOBHOCTBIO
OTKJIMKHYJIMCh U Tpy3uHCKHUE napu. OgHaKo, MOCKOJIbKY B TOT MEPUOJT eBpOIeicKre
CTpaHBI TIOTPSI3JIN B COOCTBEHHBIX MEX/I0yCOOHIIaX, 6JaroMmy HaMEpEHHIO HE CYKIe-
HO OBLIO OCYILIECTBUTHCA.

B 1494-1495 ronmax Becth 00 ycuieHuu Vcmanuu BHOBb OkHBHJAa B [py3un
CTapblil IUIAH COBMECTHOIO I10XOZa MPOTUB Typok. OmnpeneneHHas 3acilyra B 3TOM
MpUHAaJJIe’)Kalla N3BECTHOMY TPY3MHCKOMY ILIEPKOBHOMY JEATENI0 W JUIIJIOMATy
nepoMonaxy Kup-Huiry, moip3oBaBmemycst OOJIBIINM aBTOPUTETOM MIPU IBOPE Laps
Kaprtnu/Kapranuunun (LlenTpansHas [pys3us), mpencraButens HapcKodl AMHACTUU
Barpatuono — Koncrantuna II (napctBoBan B 1478—1505 romax), KoTopblil cpazy
JKe 110 BO3BpallleHUH nepomoHaxa u3 Erunra nocnan ero B Mcnanuto u Pum.

[IpumeuarensHo, yro KoncranTtun Il He TOIBKO MOMBITAJICS YCTAaHOBUTH BOEHHO-
HOJUTUYECKHUH co103 ¢ koponeBoi Mcemanuu W3abemnoit I (mapctBoBana B 1474—-1504
rojax), HO W MOPYYWJ CBOEMY IOCIy HayaTh NEPEroBOPHI C TAMOid PUMCKHUM.
[TomMumo mpoyero, mMocon JOKEH OBUT COOOIMUTH Tale O PeIleHHH KapTIHHCKOTO
aps ¥ €ro NOAJaHHBIX BOUTH MO NOKPOBUTEILCTBO PuMcKkoil nepkBu. [ py3uHckuit
U UCTIAHCKUH MOCIBI COBMECTHO Be3nu muchMo k M3zabeme 1. Ux myts B Mcnanuto
aexan depe3 Jlutey u [lombury, U 3T0 OTHIONG HE ObUIO OOYCIOBICHO JIMIIb IO-
HCKOM BBIXOHOTO IyTH B EBpomy.

B xonne XV Beka B [py3un yxe 3HaIM O BpakJcOHOM OTHOIICHUH TPaBUTEICH
[Monemm u JIMTBBI K TypKaM, U TIOSTOMY TPY3HMHCKOMY MOCITY BMEHSIOCH B 00s3aH-
HOCTb BECTH C HUMH TaifHbIe eperoBopsI®.

WnTepecHo, xakoBo ObuTo monoxkeHue B [lpmbanTuke TOW DIOXHM, a TaKKe
HEMHOTUM 0oJiee paHHETo repuoia?

Ha py6esxe XII-XIII BekoB Ha OoJbIIel YacTH TUTOBCKHUX 3€MEJb YTBEPIMINCEH
y’Ke 10 OfHOMY KHA310. DTO ObUIa ceMeifHas BIAaCTh — BO IVIaBE CTOSUT OAMH U3
yieHoB cemelicTBa. B konne XII Beka mo Bceit JlutBe Bo3oOianana omHa Tpymmna

6 H. IDxaaxumsum, I pysunst nod ¢uazom Homsu..., c. 5—6.
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KHs3eH, mpencTaBuTensIMu Kotopoit Obimn Ctakuc u JlaHrepyTHC. DTUM «BBICIIUM»
KHSI3bSIM TIOBHHOBAJIHMCH JAPYTHE KHS3bsI. Tak clioxmiaach KoH(eIepamnus JTNTOBCKUX
3eMellb, KOTopas Hadajla paclpoCTpaHATh MOJIUTUYECKOE BIMSHHME Ha COCEIHHE
3emiu. Bekope JIuTBa cranma rereMoHoM, HO B Hayalle €lLle HE MOIVIa pealu30BaThb
CBOIO TET€MOHHIO B MOJUTHYECKOM I1aHe. EnnHOBNIAaCcTHBIN paBuTeNb JINTBBI BbII-
BHUHYJICS B TO BpeMs, korjga Pych mopabotmnm tartapsl (1237-1240), ocHoBaBIme
B HM30BbsIX Bonru u Jlona momHoe rocygapctBo — «3omotyio Opay». Oxomno 1240
roya BBIABUHYJICS MUHIOBT (MO-TMTOBCKH — Mindaugas) Kak MepBbId BIACTHTENb
Jluteel. B 910 Bpems BrnacTh Benmukoro kHsa3s MwuHoBra eimie He Oblia IIPOYHON
— OH YIpaBJIsUl HE BCEH JIMTOBCKOM 3eMJyieil (B Y3KOM CMBICIE), a JIUILb €€ F0XKHON
yacTbio. Ho HecMoTpst Ha 3T0, MUHIOBI COCPEJOTOUMI B CBOMX pyKaX Takue JIHO.I-
CKHE M MaTepHallbHble Pecypchbl, KAKMMHU €IE HE pacloiaral HU OJUH U3 CTa-
pelmmx kHs3ei. Pycckue cranu HaszbiBaTh MuHIOBra Benukum KHSI3eM, a HEMIIBI
— KOpOJIEM.

B XV Beke ogHUM M3 caMbIX KPYIHBIX rocyaapcTB EBpombl (110 TeppUTOpHN)
6bu10 Benukoe JlutoBckoe kHspkecTBO. Ero miomans cocTaBisuia OKoJIo 1 MHILTHO-
Ha kM2, OHO BIAZIENO Oeperamu kak banrtuiickoro, Tak u YépHoro mops. B crpane
JKIJIO TIPUONM3HUTENBHO 3,5 MIJUTHOHA YeloBeK. DTHWYecKas JIuTBa cocraBisiia
JIMIIG HEOOJBIIYIO YacTh 3ToW TeppuTopuu. B Havane XVI Beka JIMTOBIEB ObLIO HE
MeHee MOJyMUUINOHA. [lonuTHueckuil BeC ONpenelsiics KOJUYECTBOM HE IPOCTO
JKUTENeH, a IBOpsAH (OHM COCTABIISUIM OKOJIO 7 MPOLIEHTOB HAceJIeHUs cTpaHbl). Jlu-
TOBCKOE JIBOPSTHCTBO OBLIO 3aMETHO MHOTOUYHCIICHHEE pycckoro. OHO COCTaBILIO
TIOYTH MOJOBHHY TIPABSIIEro CJI0S TOCYAapcTBa’.

Bce BhIeckazanHoe ObUIO M3BECTHO TOTNAIIHEH mpassiei snure [pysuu, pe-
LIMBIIEH YCTAaHOBUTH COIO3 C 3TUM CHJIBHBIM CEBEPHBIM rOCYIapCTBOM.

Uro ke Kacaercs TOro, 4TO IMMCbMO I'PY3MHCKOTO Laps K mpaBuTeIsIM JIUTBBI
u [Nonbim 1o ceit ieH» He 00HAPYKEHO, TO, IT0 MHEHHUIO TIpodeccopa fce Lunnanze,
BIIOJTHE BO3MOYKHO, UTO MOCITY MOPYYaToCch CAMOMY OTVIACHTH pEIeHHeE aps®.

[ToaTBepkJieHHEM >K€ TOrO, YTO TI'PY3MHCKHHM IMOCOJ O3HAKOMMJI IpaBUTEJs
[Tonpmn ¢ mIaHOM CO3AaHUS AHTUTYPEUKOM KOANWLHMH, B CBSI3M C 4Ye€M IpHU
MOJBCKOM LAPCKOM JIBOpE OBITIO CO3BAHO YPE3BBIYAHOE COBEINAHME, SIBISETCS TOT
¢akT, YTO TepeBOA MHCbMa KapTaJMHCKOTO mapsi K kopojee M3abemne | Obin
BHeceH B «JIUTOBCKYIO METPUKY» -

[TonHBI# TEKCT ITOT0 TOKYMEHTA MPHUJIAraeTcs K CTarbe (CM. MIPUIIOKEHHE).

W3BecTtHO, uTO B «JIMTOBCKOM METpPUKE» XPAHUIUCh TEKCThl JOKYMEHTOB,
COJEpIKALUX 3HAUUTENIbHBIE BOIPOCH! TEKYIEH BHYTPEHHEN U BHELIHEH MOJUTHKU

73, T'ymasuuioc, Mcmopus Jlumest ¢ Opesnetiuiux epeven 0o 1569 200a, Mocksa 2005, c. 35-48;
393 (Ha pyCCKOM SI3BIKE).

8 . Lunnanse, Mamepuanvl k ucmopuu noabceko-epy3uHckux ezaumoomuowenutl (XV-XVII ss.),
Tounucu 1966, c. 34 (Ha TPy3UHCKOM SI3BIKE).

9 Lietuvos Metrika (1427—1506), knyga nr 5, Lietuvos istorijos institutas, Vilnius 1993, c. 293-295.
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JIutBbl. B 9Ty KHHUry BHOCHJIMCH JIMIIb TEKCTHI JEJIOBOW IMEPENUCKU, KOTOPBIE
paccMmarpuBaiich Ha ocy1apCTBEHHOM COBETE.

Kak BpIsAcHs€TCS, C TEKCTOM NUChbMa rpy3uHckoro naps Koncranruna Il k xopo-
nese Mcmanuu M3abemnne I, oTpaxaromum oOmme Uist XpUCTHAHCKUX CTpaH WHTepe-
Chbl, TPY3UHCKUI W HCMAHCKUN TMOCIBI CJIIOBECHO O3HAKOMMWIM TpaButeneil JINTBBI
u TToNBIIH, KOTOpBIE M BHECIH TEKCT HCchMa B «JIuToBckyio MeTpuxy» 0.

TexcT 3TOTO MMChMa, KOTOPBHI TEpeBel Ha TPY3MHCKUH W W3mai mpodeccop
Sce Hunnanze'!, Buecén B xpecTomaruio «McTopus rpy3HHCKOM mururoMataiy !,

B «JINTOBCKO} MeTpHKe» yKa3aHHBI JOKYMEHT jgatnpoBaH 1465 romom!2, uto
BBI3bIBAE€T COMHEHUE. [lesio B TOM, 4TO B TO BpeMs | py3uHCKOE LapCTBO CYIIECTBO-
BaJIO KaK €JMHOE TOCYIapCTBO M OHO PACIaloCch TOJBKO B ciieaytomeM — 1466 roxy.
Kpome Toro, Koncrantun Il mapctsoBan ¢ 1478 rona.

ITo noBoxy 3TOro NUCbMa B CBOE BPEMs BBICKA3aJICS BBIIAIOLIMNICS IPY3UHCKUI
ncropuk akagemuk MBans [[xaBaxumuimn (1876—1940). On nokaszai, 4To peaabHO
OHO HAITMCAaHO M 1mocia”o B 1495 rony13 .

B paccmarpuBaembiii iepuoa koponém Ilonbim ObLT ONUH U3 MPENCTaBUTENEH
nuHacTHu SremnoHoB, ceiH kopons Kasumupa IV SArennonunka — Sv 1 OnGpaxt/
/MoanH-AnpoepT (1459—-1501), kotopeiii mapctBoBas B 1492—1501 ronmax, a Benu-
KUM KHs13eM JIMTBBI SBIsUICS ero mutammuii Opar Asnekcannap (1461-1506). B 1492
rony Benukuii kHs3p AJlekcaHap Hadall IpaBUTh JIMTBOM Kak IEpBBIM «coriaco-
BaHHEI» HaCTeTHUK AuHAcTHH SremmoHos !4,

B 1501 roay, nocne cmeptu SHa I Onbpaxra, koponém [lombim cran ero mias-
mui OpaT — AJEKCaHAp, KOTOPBII MapalielbHO OCTajlCs U Benukum KHsI3eM
JIutBbl. 3aMeTHM 371€Ch XK€, uTo ¢ 3Toro roaa Ionbmeit n JInTBo npaBuiin OHU U TE
e mpaBuTenm .

TakuM 00pa3oM, OCHOBa TPY3WHO-TIONECKUX BOCHHO-TIONIUTHYCCKUX B3AMMO-
OTHOIIEGHMH Oblma 3amoxeHa B 1495 romy, xorma MOcCOJI T'PY3HHCKOTO Haps
Koncrantuna II nmocerun JlutBy u Ilonbiry u nepefail uX NpaBUTENSAM IIOCIIAHUE

CBOCTO MOHa.an1 6.

10 o NMunuanse, YK. cod., c. 34-73.

' I'pamoma Konemanmuna II k xoponese Henanuu Hzabenne o coz0anuu anmuocmanckol Kod-
auyuu (1495 2.), [B:] I pysunckas ounnomamus (Xpecmomamusi), Towmucn 2004, c. 253-255 (na rpy3uH-
CKOM SI3BIKE).

12 Lietuvos Metrika..., c. 295.

13 Y. Joxasaxumsumn, Hemopus epysunckoeo napoda, ku. 3, 4. 2: XV eex, [B:] Couunenus 6 dge-
naoyamu momax, T. 3, Tounucn 1982, ¢. 452—453 (Ha rpy3HMHCKOM SI3BIKE).

145, Tynasuutoc, Hemopus JTumest ¢ Opesnetiuux epemen 0o 1569 200a, Mocksa 2005, c. 419
(Ha pyCCKOM SI3BIKE).

15 H. Cerues, Knuea ounacmuii, Mocksa 2006, c. 160 (Ha pyccKoM s3bIKe).

16 Y. JixapaxumBmmm, Ouepku ucmopuu epy3uno-6aimuiickux ésaumoomnowenui, Pura 2015
(Ha PyCCKOM SI3BIKE).
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U3 nctopuu rpy3uHO-noJabCKUX TOProBO-3KOHOMHYECKUX
B3auMooTHomeHuii (mepBasi Tpetrh XVII Beka)

N3BecTHO, YTO JTUTOBCKO-TIONBCKOE COMIKEHWE Hadanoch eme B 1386 romy
B pesyawrare Opaka Benukoro kHs3s Jlutel — Sraino u gouepu kopoist [lonbimm
— SlnBurn.

[To omeHke COBPEMEHHBIX JUTOBCKHX HMCTOPHKOB, MeTadopa «CBAIIEHHOTO
Opaka» 4YacTO MPUMEHSETCS KO BCEMY IPOLEcCY IMOCIeI0BATENbHbIX YHUH,
MIPUBEANINX K OOBAMHEHUIO 00€UX CTpaH B OAHO rocymaapctBo. B 1569 rony ynwms,
odopmnennas B JlroOnuHe, opunmanbHO 3aBepiinia mnpouecc oobeauHenus [lons-
i ¥ JIuTBeI B 0/1HO TocynapctBo — Peun Iloconutyro. B pesynbrare storo odbenu-
HEHHUSI TEPPUTOPHS HOBOTO TOCYAapCTBa BKJIIOYAa B ceds Kak cobcTBeHHO [lompiry
u JlutBy, Tak m OonpIryio dacTh banTuiickoro moOepexbs, a IoKHAs TpaHUIA
JOCTHTaJIa CeBEpHBIX OeperoB UepHOoro mMops. ITo OBLIO OpPUTHHAIBHOE TOCyHap-
CTBEHHOE 00pa30BaHME, KOTOPOE MHOTZAA JaXKe HA3BIBAIOT MPEALICCTBCHHUKOM CO-
BpemeHHoro Epometickoro Cotro3a. IToGensr B ['proHaBIbICKOH OUTBE HE MOIIIO
ObITh 0Oe3 cOmmKkeHus o0enx CTpaH M OOBEIUHEHUS WX BOMCK, a YCHENIHOTO
okoHuanus JINBOHCKO# BOMHBI — 6€3 yHOMAHYTO# BbIme yHuIu! .

Jlo6aBum 3xeck xe, uTo 10 JlroOnuHckol yHuM Hapoas! IlpubanTuku mpomuiu
JIOBOJIBHO CJIOXHBIN UCTOPUYECKHUH ITyTh pa3BUTHUS.

C XIII o Bropoit mosouHbl X VI Beka ceBepHas U NeHTpaibHas dactu [Ipuba-
ITUKYM, B YaCTHOCTH, TEPPUTOPUS COBpeMEeHHOHN JlarBuu M OCTOHHMM BXoAuia
B cocTaB JIuBoHUH. DTO Ha3BaHUE TPOUCXOIUT OT CIIOBA «JIMBbI». [lo-HeMenku cTpa-
Ha JIMBOB Ha3biBajack «Livlandy.

[To oueHKe COBPEMEHHBIX JIATBIIICKMX MCTOPUKOB, B JIuBoHMH oOpa3oBajiach
TUTIUYHAS 711 CPEJTHUX BEKOB Qefepaliusi MajbiXx rocynapcts. CaMbIM KpYITHBIM U3
HUX OBLIO TocynapcTBeHHOE obOpasoBaHue JIMBoHCKOro opnaeHa. BTopeiM 1o
BenuunHe ObUTo Pinkckoe apxumenmckonctBo. Jepnrckoe (TapTyckoe), D3eiabcko-
-Bukckoe u B ocobennoctu KypisiHackoe enuCcKONCTBa MMEIH Topas3fio MEHbBIIYIO
wionaas. GopManabHO BhICHIAs BIACTh B JINBOHMHM NMpHHAATCKATa PUMCKOMY Mare
Y TePMAaHCKOMY MMIIEPATOPY, OJHAKO MX PEeallbHOE BIUSHHUE ObLTIO HE3HAYUTEIHHBIM.
Kpome Toro, yToObl BoBCe HE yTEpsATh KOHTPOJb Haj JIMBOHUEH, UMIIEpaTop U mara
PUMCKHI TO IPSAMO, TO KOCBEHHO MPENSATCTBOBAIN CONMKEHHUIO MaJIbIX TOCYIapCTB,
MOOMIPSsl CeMapaTUCTCKUe TEHICHIMH. B Oonblnell CTeNmeHW B3aMMOOTHOIICHHS
YYaCTHUKOB (heiepallii OMpeelisiia UepapXusi MECTHOTO BBICIIETO JTyXOBEHCTBA.
PeanpHO HamOONBIIMM BIMSHUEM IIOJNB30BANCS MarucTp JIMBOHCKOTO OpIcHa,
OBIBIIMIT OJHOBPEMEHHO M INIAaBOW OpAEHCKOro rocyxapctBa. Ero Bmacth orpa-
HUYMBaJIM TEBTOHCKUN OpJIeH, PYKOBOJACTBO KOTOPOTO Ha3Hadajo Marucrpa, a ¢op-
MaJIbHO U PUKCKHMM apXMENUCKOIl Kak BbIcliee B JIMBoHMM NyxoBHOE Jjuio. B 1561

17 A. Diiguurac, A. BymGnayckac, A. Kynaxayckac, M. Tamowaittuc, Mcmopus JIumeb, nepeBox
co 2-ro nutoBckoro m3aanus E. CyBoposoit, Bumbaroc 2013, ¢. 71 (Ha pyccKoM sI3bIKE).
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rony JIuBoHus niepecTana cyuecTsoBartb. MecTHble BracTurenu — Maructp OppeHa,
PMKCKUH apXHMENUCKOIl, JIMBOHCKOE PBHILAPCTBO HMPUHECIM HPUCATY Ha BEPHOCThb
nosibckoMy Kopoisto Curusmynny I Asrycry. Ilonnucannoe B BuibHioce comia-
LIEHUE MpenycMaTpuBajo pasnen teppuropun Mexay Ilonsmeit u [eenueit. HIse-
st noinyunia CeBepHYI0 DCTOHHIO, 00pa3oBaB TaM DCTISHIACKOE reprorcto. Ha
tepputopun JlatBum 0bi10 cozmano Kypsemcko-3emranbckoe (Kypmsaackoe n Cemu-
rajgbpckoe) reprorctBo. CoxpaHuB HE3aBUCUMOCTb BO BHYTPEHHHX J€Jax, TepLOrcTBO
0Ka3ajJoCh B BaccajabHOM 3aBUCUMOCTH OT Ilonbmm, nmozauee — Ilonbcko-JInToBCKOTO
koponeBcTBa. Ha Teppurtopum JlarBum mo mpaBomy Oepery peku JlayraBbl
U B I0KHOH yacTh OCTOHMHM BO3UKIO 3aJIBUHCKOE IepLOrCTBO, CTaBLIee NPO-
puanmen Peun [locmonmumToii. Pura, nBaamare et mpoOBIBIIast BOJBHBIM TOPOIIOM,
mumb B 1581 Bomna B coctaB Ilombcko-JIuToBckoro rocymapctBa. HeGombras
yacTh ObiBIIero KyprsiHackoro emuckorctBa mepennia B pyku lanuum, HO B 1585
TOIy U ee 1o MMeHeM [InnTeHcKoro BoeBoncTBa nmpucoenuamio k cede [lompeko-Jlu-
TOBCKOE KOPOJIEBCTBO!S.

B 10 Bpems 3a rocnogcTtBo Ha banTuiickoM Mope G0poNKCch MEXIy co00ii Kak
[Monemra u Jlutea, Tak u IBenuusa u Janus. YToObl He onacTh B 3aBUCUMOCTh OT
Poccun, pykoBoacTBo JIMBOHCKOro OpJeHa pemuyio nmoguuHuThes Ilonbcko-
-JINTOBCKOMY KOPOJIEBCTBY, a OpJ€H JUKBUAMPOBaTh. IlocienHuit Maructp 3Toro
opaena — l[orapn Ketnep B 1561 roay cran nepBbIM MpaBUTENEM BHOBb CO3JaHHOIO
reprorctsa Kypnsaackoro u 3emranbscroro !,

NmenHo Torga rpy3uHBl CyMeNM HalaJUTb CBSA3U C HOBBIM CHJIBHBIM
TOCyJapcTBOM B TOMCKax HOBOTO BbIXOJla B EBpomy mocie mepekpbITUsl TypKamMu-
OCMaHAMH YEPHOMOPCKUX MPOIUBOB. OTMETHM 37[€Ch K€, YTO ITH CBA3H OBUIH
00yCITOBIICHBI KaK OOIIMM JXEIIaHHEM IPOTHBOCTOSNTH OMACHOCTH CO CTOPOHBI
OcMaHCKOM UMIIEPHH, TaK M OOIIHMMHU TOPTOBO-DKOHOMHUECKUMH HHTEPECAMH.

B nepsoii Tperu XVII Beka rpy3uHCKuE LapcTBa U KHSKECTBA JOBOJIBHO
MHTEHCHBHO 06manuch ¢ [Tonbcko-JIuToBckuM KoposeBcTBoM2C,

B 1627 rony wranesackuil myTemecTBeHHUK [IbeTpo nemna Bane B mokmagHoU
3amucke mane YpoOany VIII coob6mian, uto mMonapxa [lonbcko-JIuTOBCKOTO
KOPOJIEBCTBA CBsI3bIBajia OoJibIlasi ApyxkO0a C BIaJETENbHBIMUA KHS3bSIMH 3araJHOH
I'py3un — I'ypuenu (mpaButens kHskecTBa ['ypum) u Jlaananu (mpaBUTENb KHs-
xectBa Merpemun/ Camerpesno). MexIy HAMHU Bellach OKHBJICHHAS IEpPEIICKa,
a YepHoe Mope GOpO3IIIIH TOproBEle cyna!.

18 W1, Byrymuc, A. 3yuna, Hemopus Jlamsuu, nepesox P. JlJoGposerckoro, Pura 2010, ¢. 21-32 (ma
PYCCKOM SI3bIKE).

191 Kypnosuu, A. Tomauryn, Hcmopusi Jlameuu. Yuebnux Ons 0CHO8HOU WKOTbI, TIEPEBOL
¢ marsimickoro U. Iueitnepe, Pura 2002, c. 86—-87 (Ha pyccKoM sI3bIKe).

20 H. Jixapaxummmm, I pysunst nod ¢aazom Honvu..., c. 6.

2L TToknao Ivempo Hena-Bane o Ipysuu nane pumckomy Ypbauy Bocemomy (1627 2.), mepeBon
¢ uranbsiHckoro A. Uxonust, «VBepust», Tudumuc 1899, Ne 3, ¢. 5657 (Ha rpy3HMHCKOM SI3BIKE).
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Tem BpeMeHeM pycCKuUM IociaM, npeOsiBatomumM B 3amagHoil ['py3un B 1639—
—1640 romax, — Penory Enpumny wm IlaBny 3axapheBy cTalo U3BECTHO, UYTO
npaBuTeds Merpenuu Jlanuanu W Opyrue TPY3WHCKUE MPaBUTEIH OBUIA B COIO3E
¢ npasurenbctoM ITombcko-JIuToBCKoro rocynaperea?Z, B csasu ¢ stum 30 mast 1639
roga mo mpukaszy maps Muxamna ®enopoBuua PomanoBa @®emory Enpunmuy ObIT
NepeaaH MUCbMEHHBIM yCTaB, B KOTOPOM ObUIM OMNpEAETeHbl U TOTOBBI OTBETHI IS
PYCCKOro AMIIJIOMara Ha T€ WM UHbIE MpeoiaraeMble BOIIPOChl TPY3UHCKUX BIac-
Tel 1o moBoAy B3aumooTHomeHuid Poccum u Ilonbcko-JIMTOBCKOTO TrocymapcTBa
(TeKCT opWTHHANA MPUBOAUTCS Oe3 M3MEHEHUH): «A OylIeT CIpocsT: KaK HbIHE
T'ocynaps ¢ nonsckuMm koponém? U denoTy roBOPUTH: HAlepe Cero MeX BEJITHKOTO
Tocynapst Hamero mapst M BenuKoro KHsa3s Muxamna @enopoBuya Bces Pycun
CaMOJIepXKIla M TNPEKHEro MOoIbCKOTo JKUTHMMOHTa KOpoJs [MOApa3yMUBAETCS
Curusmyna III. — H. JI.] u ceiHa ero koposneBuuya BrnagucnaBa, a HBIHELIHErO
MOJBCKOTO KOpOJIsL, OblIa Hempyk0a M BOWHA; a HBIHE MEX BeIUKoro locymaps
HAIIero ero IapcKoro BeJIMYecTBa M IOJIbCKOro Koposst BnaaucnaBa cesxkanucs
BEJIMKHE TIOCIBI HA TPaHMIIE U YUHMHWIN MEX MX Benukux [ocynapeit MUpHOU 1oro-
BOp U BEUHOE JIOKOHYaHbE. V1 HeAPYKOBI HBIHE y IIAPCKOTO BEINYECTBA C MOIBCKUM
KOpOJEM HeT»2>.

B nepBoit tpetn XVII Bexka mmpokoe pacrnpocTpaHeHue B Ipy3un MOIy4duin
neHexHble 3Haku ITonmbcko-JIuToBcKoro koponenctsaZ?. Torma koponém Ilombcko-
-JIurockoro rocyaapcrea 06611 Curusmynn 111 Basa, kotopsrii iapcteoBai B 1587—1632
rojax.

OOHapyXeHHbIe B pa3HOe BpeMs B [py3um Kialnbl €BpONEHCKUX MOHET
MO3BOJISIIOT CYAUTH O TOM, YTO 3/I€Ch UMEIIN XOXKJICHHE CEepeOPsIHbIC MOHETH MaJIOTO
HOMHUHAJIa — OPTHI U IOJITOPaKH, YekaHeHHble B [losbcko-JINTOBCKOM KOpPOJIEBCTBE
(Hapsimy ¢ 30JI0TBHIMH JyKaTaMH, TaJlepaMu, OPTaMHu U moiTtopakamMu bpanmnenOypra-
-Mpyccum)®.

C 1608 roga moHeTHbIH 1BOp [manbcka (TOT ke JlaHIWT) Hadad 4YeKaHUTh OpPTY,
KoTopast cocraBisuia 10 rpomeii. Cripoc OBLT CTONE BEIHUK, YTO TIO ITOCTAHOBICHUIO
Ceiima ¢ 1616 Toma opThI cTany YeKaHUTh B MOHETHBIX JIBOpax Bapmasel, Kpakosa,
Brinronta. CornacHo MOCTAHOBIEHHIO U3 | TPUBHBI JIMTHPOBAHHOTO cepedpa cieno-
BaJIO cpe3arh 28 MmTyK opT (Kaxkjaas MOHeTa Becuia 7,6 rpomiei). Bckope opTel

22 Mamepuanwt no yeprosnoti u smuonoaumuyecroii ucmopuu Aéxazuu. Ilocorscmeo ®edoma
Enuuna u Iasna 3axapvesa 6 Meepenuto (1639—1640), K M3AaHUIO TOATOTOBWII, IIPEINCIOBUEM,
KOMMEHTapHsMH U cioBapeM cHaOami [, Iamaxapus, Towmucn 2005, c. 136; 184; 190; 196; 266-267;
326 (Ha pyCCKOM SI3BIKE).

23 Mamepuans noconseme I'aspuuna I'ecenasa, @edoma Enuuna u Iaena 3axapvesa (1639—1640
200bl), K U3IAHUIO TOATOTOBHI, HCCICIOBAHUEM, KOMMEHTAPHSAMHM, CIOBapéM, yKa3aTelssMH U KalleH-
napém cHadaun J1. lamaxapust, Tonmmcu 2014, c. 375 (Ha pycCKOM sI3BIKE).

24 H. JlxasaxmmBumn (B coaBTopcTBe), Jenveu 6 Ipysuu, KaTanor, BTOPOE mepepaboTaHHoe
n3nanue, Tounucu 2003 (Ha TPy3UHCKOM SI3BIKE).

25 p. Kebynamze, O6pawenue esponetickux monem ¢ Ipysuu ¢ XV-XVIII 6., Touwmcu 1971, c. 111
(Ha rpY3UHCKOM SI3bIKE).
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CTaJIM CTOJb MOMYJISpHBIMH B EBpore, 4TO MOHETHI MOJOOHOTO THUIMA CTaJH
4eKAHWTh U MOHETHBIE BOPH! BpannenOypra u ITpyccunS.

B I'py3um Hapsny c¢ opramu oOpaljaiuch M MOHEThl MEHBIIEr0 HOMHHAaja
— montopaku. llocnennue, kak U OpPTHI, YeKaHWIHCh Kak B [lombcko-JInToBCKOM
KOpOJIeBCTBe, Tak M B bpannenOypre u Ilpyccum, rae oHM Ha3bIBAIUCH Apaii-
MTOJIKEPAMH.

o HacTosimiero BpeMeHU Ha TeppuUTOpuU [py3um oOHapyKeHO B BHJE
OTJIENBHBIX SK3EMIUIIPOB MJIU KJIaJl0B: opToB — 13 u monropakoB — 1 knaxa. OTcrona
B HanmonansHoMm my3ee I'py3suu xpanutcs nuuib 4 kinaga. Bo Bcex 14 Beleormeue-
HHBIX KJIajjax OOHapyxeHbl MOHeTbl [lombcko-JIMTOBCKOro KoposieBcTBa (JaHHBIE
MIPUBOASATCA B XPOHOJIOTHYECKOM MOCIIe10BaTeIbHOCTH):

1) B 1895 rony B cene Llkopnza Axammuxckoro yesna (pernon Camiixe-
-JlxxaBaxetun) ObUTO HalZIeHO 4 €BPOMEHCKMX MOHETHI, U3 HUX OJHA OTYEKaHEHa
B Ilonbcko-JINTOBCKOM KOpOJIEBCTBE;

2) B nmagame XX Beke B OKpPECTHOCTIX ceia 3emaybanu O3ypreTckoro yesnia
(peruon I'ypuu) mpu Bchamke 3eMeNbHOIO y4acTKa OOHapy>KeH KiaJ MOHET
ITonbcko-JINTOBCKOTO KOpPOJIEBCTBA;

3) B 1942 rony B TOwmucu, Ha TeppuTopun TpaMBaitHOTO MapKa, IPU PEMOHTE
TpaMBaWHBIX IyTeH OBUT HaiileH Kiaj, comepamuil 22 cepeOpsHbIe MOHETHI
Cpeaun Hux — 19 monTtopakoB, oTuekaHeHHbIX B MoHeTHOM aBope beiaroma
B 1621-1626 romax ot umenn Curmsmynna I1I;

4) B 1944 rony menanexo ot cena [xarupa [{anenmkuxckoro paiiona (peruon
Merpenuu) Ha Kparo CMBITOH Joporu Obula HaiineHa cepedpsiHas MoHeTa [loabcko-
JIUTOBCKOTO KOPOJIEBCTBA;

5) IlpubnusurenpHo B 1945-1950 romax B 3amamnoit ['py3un Hekue JOIA
HalId KJaJ CepeOpsSHBIX MOHET, KOTOPBIH MONENIIA MEXIy coboi. M3 Hux
2 MOHETBI OHM OTHECHW JJisi omnpeneneHuss B HanuonanwsHbll My3eit ['pysum.
Oxkazajoch, 4TO OflHA U3 HUX oT4ekaHeHa oT uMeHu Curusmynna III;

6) B 1950 rony B cene HomxuxeBum MapTBUIBCKOTO palioHa (peruoH
Merpenun) Obuta HalijieHa opTa, oTdyekaHeHHas oT umeHu Curmsmynpaa II1 B 1624
rony. B HacTosmee BpeMs MoHeTa xpaHuTcs B KpaeBemueckoM Mysee ropopa
Mapreuny;

7) B 1954 roagy B ropoae 3ectadonu (pervoH MmepeTwu) Ha TEPPUTOPHH
(eppocmiaBHOTO 3aBOJa IMPH MPOU3BOJACTBE 3EMIITHBIX paboT OBUT O0OHApYKEH
ITUHSHBIN KyBIIMH ¢ 33 cepeOpsSHBIMH MOHETaMH, CPEJU KOTOPBIX OKa3aJoCh
30 oprt, oruekaHeHHbIX B 1621-1626 romax ot mmenu Curuzmynaa III. M3 Hux
21 monera otyekaneHa B MoHeTHeM aBope briaromia, 9 monet — B [nanbcke;

8) B 1955 rony Henaneko ot Towmucn, B cene Llnnmucu (pernon Keemo Kapriu)
npu 00paboTKe 3eMEeJBHOrO ydacTka ObLIO HaljeHo Oojee 25 cepeOpsHBIX OpT,
oTuyeKkaHeHHBIX B Ilonbcko-JIuToBckoM KoponeBcTBe. M3 HUX TOIBKO 3 MOHETHI Xpa-

26 M. Gumowski, Mennica Bydgoska, Torun 1950, c. 112—116 (Ha TOTBCKOM S3BIKE).
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Harcs B HanyonansHoM My3ee I'py3un. OHu oruexkanensl oT uMeHu Curusmynna 111
— B ['manbcke B 1623 u 1625 ronax (2 monets!) u B briarome B 1624 romy (1 mo-
HeTa);

9) B 1958 rony B cene Tucemn Axammuxckoro paifoHa (pernon Camixe-
-J)xaBaxeTun) ObuTa HaliieHa OpTa, OTYeKaHeHHas oT uMeHu Curusmynna I1I;

10) B 1958 roay B cene Yankaru JlanuxyTckoro paiiona (peruon ['ypum) mpu
00paboTKe 3eMENBHOTO ydacTKa ObLI OOHapyKeH kimax ¢ 84 cepeOpsSHBEIMHU
MoHeTtamu. Cpelyd HUX OKa3zalluch 2 OpThI, OT4eKaHEeHHble B 1622-1623 romax
B briarome or umenn Curnsmynna I11;

11) IpubnausurensHo B 1960-1963 rogax B AaWreHckoM paioHe (pEeruoH
Camiixe-/lxaBaxeTnn), B AOACTyMaHCKOM Jiecy, PH PhIThe (GyHIaMEHTa JIoMa OBbLIH
HalileHbl cepeOpsHbIE MOHETHI, OTYeKaHEHHbIe B 1622—-1626 romax B MOHETHBIX
nBopax beinroma u [manecka ot mmenn Curmsmynzaa III. Knag Osin mpuoOpeten
AXaNIIXCKAM KpaeBeTdeckKuM My3eeM?

12) B 2007 roxy B cenumie KonaBern, 6mu3 cena Abano Kapenbsckoro paitona
(permon Hluma Kaptnm) mpu ocMmoTpe pasBanuH nepkBu Cesroro ®dEmopa ObLI
o0OHapy>kXeH KJaJ ¢ eBPOMEHCKUMHU cepeOpsIHBIMU MOHETaMu. Cpean HUX OKa3alIHuCh
18 opt, oTuekaneHHbIX B 1617—1624 rogax B MOHETHBIX JBOpax beiaroma u [ manbcka
ot nmeHn CUTU3MyHAa 11128;

13) B 2014 rony B cene unanmanu TenaBckoro paiioHa (pernon Kaxetum)
pu 00pabOoTKe YaCTHOTO 3eMETBHOTO YYacTKa ObLT 0OHApyKeH KIaJ, CoAep KaIInit
3 cepeOpsiHBIE MOHETH, YekaHeHHble oT mMeHH Curusmynpa III. Cpemm Hux
OKazaJiuch 2 opThl, yekaHeHHble B 16231624 ronax B MoneTHoM nBope I naHbcka
u | TpexrpomoBas MOHeTa, oTdekaHeHHas B 1598 roxy B MoneTHOM jBope Purn??,

14) B 2015 rony B B cenume Orbanu, Onmu3 cena I'orHaypu Jlymerckoro
paifona (pernoH Mixera-MTHaHeTH) Ipu 00pabOTKE YaCTHOTO 3€MEIBHOTO yJacTKa
ObUT OOHapyXeH KiaJ, cojepkanmii 12 cepeOpsiHbie MOHETHI, YeKaHEHHBIEC OISTh-
taku oT uMmeHu Curusmynpa III. Cpenu HuX oka3anuch 8 OpPThI, YECKAHEHHBIE
B 1621-1624 rogax B MOHETHBIX ABOpax beiaroma u Imanbscka, | monropak, orde-
KaHeHHas B MoHeTHOM jBope beiaroma B 1624 romy m 3 TpexrpomioBas MOHETA,
oruekaHeHHas B 1592, 1595 u 1599 ronax B MonetHoM aBope Purn.

B 1971 rony mymusmar PeBa3 KeOynanze nucan: «OCHOBHYIO 4acTh HalIEHHBIX
B I'py3un opT U MOATOPAKOB COCTABIIAIOT MOJBCKHE MOHETHI, HE3HAYUTEIbHAs XKe
JacTh NPUXOAUTCS Ha MoHeTH bpamnepOypra-Ilpyccum: u3 mociegHux Ha
Tepputopuu I'py3uM 10 HACTOSIIETO BpeMEHHM OOHapyX eHB 4 OpTHl U 3
npaiinonkepan-0.

27 p. Kebynanze, Obpawyenue egponetickux monem..., c¢. 112—-122.

28T, Kyrenusi, Knao esponeiickux monem uz Kooasemu, «Kaprsenonorus», Toumcu 2008, Ne 2,
c. 55-57 (Ha rpy3MHCKOM SI3BIKE).

29y. JxaBaxumBuinu, Monemor Cueusmynoa II1..., c. 28-35.

30 p, Kebynanse, Obpawjenue esponeiickux monen..., c. 123.
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ITo MHEHHUIO cHIEUaNNCTOB, ’TH MOHETHI MONAIHN B [ py3ut0 HE HEMOCPEACTBEH-
HO U3 bpannenOypra u Ipyccun, a u3 [lonscko-JInToBckoro koposnerctsa. [Toatomy
IpH PACCMOTPEHHH BOIPOCOB OOpamEHHs THX MOHET OCHOBHOH aKICHT
nepeHeceH Ha MoHeTH! Ilonbcko-JInToBCcKoro rocymapcrsa. Ecnu ogHy U3 mpuuYnH
pacnpocTpaHeHusl B [ py3uM MOJBCKMX MOHET HE CIEAYyEeT UCKaTh B MOJIUTHYECKOM
coto3e ¢ [lonbcko-JINTOBCKUM KOPOJIEBCTBOM, TO YK, BO BCAKOM CIIy4ae, €€ ClelyeT
WCKaTh XOTS OBl B CIMHCTBE MONUTHYCCKUX Iieield. Kpome Toro, 3HaUMTEIHHBIMU
(bakTopamu SABISAIOTCS Takke TOProBis ¢ [loiabcko-JIMTOBCKUM rocyaapcTBOM Iiie-
axkoM uepe3 YepHoe mope u Jluenp u geiictByromas B XVII Bexe B I'py3un
JIeHeXKHAS cHcTeMad .

[Ipumeuarenen coctaB kiaaa u3 KomaBetm — 18 monbckux MoHET U 3 u3
BpannenOypra-Ilpyccun. AHanoruyeH cOoCTaB W JBYX KJaJlOB, HaWJEHHBIX
B [py3un: B Tounucu (19 monsckux u 3 u3 bpannenoOypra-Ilpyccun) u 3ecradonu
(30 momsckux U 3 u3 bpannenOypra-Ilpyccun). M moabckue MOHETBI, U MOHETHI U3
BpannentOypra-Ilpyccun npuHamiexar Mapkrpady u Kypdropcty I'eopry-Bumnbreis-
My M Cpe3aHbl B Te€ k€ rojpl. M3BecTHO, uTo MOHeThl [eopra-Bunbrensma umenu
xoxzenue u B camoil Peun Ilocnonuroii B napcrBoBanue Curuzmynaa III. Bee ato
CBUIICTEIHCTBYET O TOM, YTO Ha3BaHHBIC MOHETHI JOJDKHBI OBLIH TONAacTh B [ py3uio
HenocpeacTseHHO u3 Peun IlocnonuToll B ompenesieHHbId KOPOTKHIT MPOMEXYTOK
K BPEMEHHU M, MO-BUIMMOMY, IMOJbCKUE JCHBIH TOMalH K HaM TOPTOBBIM IYTEM
Uepnoe mope-/IHemnp, Mo KOTOPOMY MEPCUIICKUN W IIUPBAHCKUN MENK MEPEBO3IUIN
B EBpony mo cnenyromemy mapuipyty: TeOpuz — lllemaxa — TOunucn — Kyraucu
— Anaxmus — Kagy (®Peonocuonons) — nenp — Kues — Bapmasa. B 20-p1x romax
XVII Beka 3T0T myTh OB OoJiee Oe30macHbIM, YeM MyTh uepe3 OCMaHCKyH HMITe-
puro32,

Brimena3BaHHBIM TOProBbI MyTh CTall akTyajdbHBIM s Kapriuiickoro
[fapcTBa IOCJe TOTO, KaK MepcuaCKuil maxunmax Abdac I ¢paxTudecku crep ¢ nauma
3emin KaxeTuHCKoe mapcTBo, B pesyasrare dero st Kaprimm Obul mepekphIT MyTh
Ha Bocrok o mapmipyty Toumncu — Kaxern — [llupsan — [lepOenT — AcTtpaxaHs.

OTMEeTHM, YTO THEMPOBCKUH TOPTOBBIA IMyTh NMPEKPATHiI (yHKIHOHHUPOBAHIKE
B pe3yJibTaTe PyCCKO-NOJIbCKOW BOMHBI 1648—1654 romoB, Beayleiics 3a BiajeHUE
YkpanHoH.

Termepp, 4TO KacaeTcs IMOKa YTO IOCIEIAHBIX KIAIOB CEpPeOPSHBIX MOHET
Curumsmynpa 11, naiinennoro B ['py3un, B 2014-2015 rogax. I[IpumedarensHo, 4TO
B KJIaJ]ax OOHApYKEHBI TPEXTPOIIOBBIE MOHETHI (T. €. «TPOSIKI MM «TPUTPOIICBHKI),
oTuekaHeHHbIe B Pure B 1592, 1595, 1598 u 1599 romax. [letaqbHO OMUIIEM 3TH
MOHETBHI, TOJJOOHBIE KOTOPHIM B I py3nu 10 yKa3aHHBIX JaT He ObLTa HalcHA.

Ha aBepce atux MoHeT n300paxén moprper Curmsmynna 111 Basel, yBeHuaHHOTO
KOpOJIEBCKOM KOpoHOW. [lopTper Kopossi o4eHb KauyeCTBEHHBIM M PeaTuCTHYECKHIl.

31T, Kyrenus, yk. coud., ¢. 55-57.
32 Tam e, c. 58-59.
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Ha TpexrpomioBuke ectb KpyroBas JereH/a Ha JJAaTHHCKOM SI3bIKE (C COKpAIICHUSMHU):
«SIG. III. D. G. REX. PO. D. LL» («Curmwmysn III. Munoctsio boxneit Kopoinb
[Monwscknii, I'epmor (Benukuii xusa3p) JlutoBckuii»n). Ha peepce 3Tux MoHeT
n300pakEéH ropoackoil repd Purn — 1Be OCTPOKOHEUHBIE OAalTHH, MEXTy KOTOPBIMHU
BUJIHA OITYCKAIOIIAsCs pelIeTka TOPOJCKUX BOPOT, M J[BA CKPEIIEHHBIX TOPOICKUX
KJII0Ya BBEPXY M HAJIUCh HA JIATUHCKOM si3bike (¢ cokpamenusmu): «III. GROS.
1592 [mmm 1595, mwmm 1598, mmm 1599 — H.[.]. ARG. TRIP. CIVI. RIGE»
(«TpexrpomoBas cepebpsiHast, 1592 [umm 1595 nnn 1598, umm 1599 — H. /1.] roxa,
ropon Puray). Tam xe n300pak€H 3HAK PUIKCKOTO TOPOJICKOTO MOHETHOTO JIBOpa —
MaJIeHbKasi TPEXJIENEeCTKOBAasl KOPOJIEBCKasl JIMIIHSL.

CyIIeCTBYeT pa3Hble THITBI PHKCKOTO TPOSIKA -,

JoGaBum 31ec ke, 4To B TOT MEepuoj, B yacTHOCTH B 1589-1603 u 1608 romax
TPOSKU YEKAHWINCH U B BHILHIOCCKOM MOHETHOM JBOpE-+.

MoOHETBI ONHCAHHOIO THUIA JIOBOJIBHO PEIKH, MMOCKOJIbKY OHU UYEKaHWIHCDH
HEAOoNTO0. 37eCh K€ OTMEeTuM, 4To ¢ 1569 mo 1795 roma repuorctBo KyprnsiHackoe
n 3eMrajbCKoe HaxXOJUJIOCh B NPSIMOM BaccalbHON 3aBUCHUMOCTH OT Peun
ITocnonutoii. B 1581 rony Pura raxoke nonana nopn npasinenue Peun Ilocnonuroit
U B 9TOM TOpoJie Hayajach YeKaHKa MOHET COIVIACHO YCTAaHOBJIEHHSM MOHETHOH pe-
¢dopmbl TorpamHero kopoisi Credana baropust (1576-1586). B cocraB Peun Ilo-
crionutol Pura Bxomuna go 1621 rona, T. €. B TeUeHUE JUIIbL COPOKA ner3s, C yue-
TOM 3TOTO OOHApyXXCHHE YKa3aHHBIX MOHET Ha TeppuTopuu Ipy3mm — daxr
HUCTOPUYECKOIO 3HAUYEHHUSI.

K cepenune XVII Beka Ha MOHETHBIM pBIHOK ['py3uu nepecranu mocTynarb
eBpoIieiickie eHbI'M, B TOM uncie u MoHeTbl Peun [locnonuroii. Cnenyet, ogHako,
CKa3arh, YTO MCYC3HOBEHHUE ITOJIBCKUX MOHET B Ipy3uu B OonbIneii cTemeHu OBLIO
00yCIIOBICHO COOBITHSAMH, HMEBIIMMH MECTO B YKpawHEe, KOTOpPHIC IOHAYAIy
3aTOPMO3WIIH, & TIOTOM M BOBCE MPEPBAIU MOIUTHKO-YKOHOMUYECKUE U KYJIBTYPHBIE
B3aMMOOTHOIIEHHs Mexy ['pysueii u Peusto ITocmomnroii3d.

B mopy mapcrBoBanust B Kaptinu mapst Pocroma, B wactHoctH, B 16321658
romax, B MoHeTHOM 1Bope TOWMIHCH Hayamy YeKaHWUTHh CEpeOPSHHBIC MOHETHI THIIA

33 E. Kruggel, G. Gerbamevskis, Die Monzen der Stadt Riga unter polnischer Herrschaft 1581-1621,
Riga 2002, c. 230-231 (Ha HEMEIKOM SI3BIKE).

34 E. Ivanauskas, Coins and bars of Lithuania (1236-2012), Kaunas 2013 (Ha aHIJIMICKOM A3EIKE);
V. Ruzas, Lietuvos Didtiosios Kunigaikdtystés monetos Lietuvos banko Pinigr muziejuje /Coins of the
Grand Duchy of Lithuaniaat the Money Museum of the Bank of Lithuania. Katalogas/Catalogue, Vilnius
2015 (Ha TUTOBCKOM U aHTIIUICKOM SI3bIKAX);

35 Osomums A., Monemoi Benuxozo kusocecmea Jlumoeckozo 6 knadax na meppumopuu Jlameuu.
Matepuanbl MeXAYHapOJHONW HyMHU3MaTHUeCKOH KoH(pepeHLHHu, nocwsumeHHoi 150-meTuio
Hanmonansroro myses Jlutssr (Bunbaroc, 26-28.04.2006). Opranu3zarop koHpepenimn — HannoHaabHbIi
my3seit JIuteel. CocraBurens [I. ['pumanayckaiite, Bunbaroc 2010, ¢. 318-319 (Ha pycckoMm si3bIke).

36 P, Kebynanze, Esponeiickue mednsie monemsl, obnapysicénnvie 6 Ipysuu, Tpyas TOHIHCCKOTO
TrOCYZapCTBEHHOIO yHHBepcuTeTa nMmeHu IBaHd [xaBaxumsuin. Cepust «Mcropus, apxeonorus,
HCKyCCTBOBe/ieH e, dTHOTpadus». T. 338, Toumucu 2001, c. 185 (Ha Tpy3HHCKOM SI3BIKE).



24 Nikolai Javakhishvili

MEPCUACKHIX, KOTOPBIE MOTHOCTHIO OOBSIIM MOHETHBIH PHIHOK [ Py3UH U MOCTENIEHHO
ITOJTHOCTBIO BEITECHIUTH M3 OOpamieHus cepedpsiabie MoHeThl Peun [locmonuroi.

Takum o6pasom, B mepod Tpetm XVII Beka B ['py3um mumpokoe pacmpo-
CTpaHeHHE Tonyduian cepedpsusie MoHeTsl Peun Ilocmommroit (Ilombcko-JInTo-
BCKOTO KOPOJICBCTBA), YeKAaHEHHBIE B OCHOBHOM OT uMeHu Curmsmynna 111 Basbr.

Kak BpIsicHAeTCs, cocTaB HaWJIEHHBIX Ha TeppUTOpHHU [py3uu Kiagos
€BPONENHCKUX MOHET IO3BOJSIET 3aKJIIOUHUTh, UYTO 3/J€Ch HMEIH XOXKIEeHUe
cepebpsiabie MOHeTHl Peun IlocmonmToii Manoro HOMHMHaNA — OPTHl M HOJTOPAKH,
OTUEKaHEHHbIE B OCHOBHOM B MOHETHBIX JBopax beiaroma u ImaHbcka, a Takxke
TPEXI'POLIOBbIE MOHETHI (T. €. «TPOSKW» WU «TPUTPOLIEBUKW»), OTUEKAHEHHBIE
B MoneTHOM ABope Purmu.

OT0, B CBOIO OYEPE/Ib, CBUAETEIBCTBYET O TOM, UTO MEK/Y I'Py3MHCKUMU apCT-
BaMM U KHsbkecTBaMM U Peunto IlocmonuTol m3gaBHA CyIIECTBOBAIU JIOBOJIBHO
TeCHbIE TIOTUTHIECKHE H TOPrOBO->KOHOMHUYECKHE OTHONIECHHS /.

C 30-x romoB XVII Beka B [py3un B oOpalieHue BOILIH MOHETHI EPCHICKOTO
THUIA, cpe3aHHble B MoHeTHOM aBope TOMNHCH, KOTOPBIE MOCTENEHHO MOJHOCTBIO
0OBSIN MECTHBI MOHETHBIN PHIHOK.
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IIpunoxenue

ITOCEJICTBO OT HAPA KOCTEHTHHA
0 KOPOJIEBOE I'MIIITAHCKOE TI'EJDKBETBI

Bepubn y Xpucra b(o)ra namoro nap camozaepskert Koncrsturtun Ilankparnon /
Bcee MBepckoe 3eMin M KXW MEHKIPEJICKHUH, anmXa3CKUH, UIMUPEUCKHUHU, CH/XOHCKHH,
KaQeTCKuu W TypOAaHCKWHM / K CIaBHOW W BBIIIHEH, M CBETICHIICH, W THXOH,
camonepkaBHon T(0)c(mo)xu U mapuusl Enmm/caBetn borom yTBepskaemoro rpama
WCMIAHEUCKaro M BCUMBb XpecTu/sHoMb. OH ke, M(u)in(o)c(e)pAHBIM U MHOTOM-
(m)n(o)cr(u)Bbin bor, ma coxpaHUT M coOMIONETh / JepkaBy mapcTBus c(Bs)T(0)ro
TBOEro Oe3 mevanu u Oe3 Oone3HH, 3aApaBo M(Y)IMICIo / M TEIOMb, 1 MHOTOJICTHY Ha
YTBEP)KCHbE W TMOAOOHOCTh BCHUMB / XPBICTOMMEHHUTHIM JIFOIEM, SKO CIBIIIAX, 10
TBoer M(M)1(0)cTh Bokero cuioro / 3apaBbe IAPCTBUS TBOETO, W TJ€ KOJNU €CH
Xoauia Ha OpaH, TaM Be3zie / Bparu cBos mnodenmwia. BenMu Toro pagyeMcst U CIoBy
BO3CBUIaEM BCeCHI/HUMY bory Hamomy, ero ke Om(a)romate Ja Ts yTBEpAWUTH Ha
camolep/xKaBCTBO MO BceMmMy MHUDPY, U I[IOKpOB, W HHBIX OEpKaBCTBYIOIIUX
HEBEPHBIXb / BOXbBEI0 CHIIOI0 MOIUICHUIA €CH, U TOTO CAMOTO HEUECTHBOTO capary/
Ha U 3 €r0 COBETHUKH MOCPaMUIIa €CH, U €r0 BEJMKHUH Tpajbl K code mo/Opana ec ,
7 HU OT KOTO K€ TyIO IMoOeqy MMaembl, TOKMO 3BbImiie b(o)rs / mapoBan T ect
u Bo3man TH ec bor BeHems m moOennrl Ha Oe300XKHEBIS a/TapaHbl, KO MYIPOU
U JIOCTOMHO IapPCTBYIONIOM, M BCEI0 MYJAPOCTHIO / M CBETIOCTHIO YKpPAIICHHOH,
U MOTYIIOH Jep:KaTH IapcTBue. Y capl/manu ecMo, MITO 5K M MHIIHNE MHOTUH Lapu
eIHAIUCS C I[APCTBUEM TBOWM, / M BEIIMH TOMY DPaJOBAIUCI €CMO U OJaromapuiin
ecmo bora, mro manm / mo0GOB M €IHOCTh BCHM XPECTHSHOM H 0J1(2)TOBEPHBIM
r(o)c(mo)mapem. Temep pasymeeMm / M BUAMM HHOTO HA 3€MJIM CHSIOINA C(O)JIHIA OT
BocToka no ceemy mupy u BTo/poro am(o)c(to)na u b(o)ra BeHUaHHAro, ¥ BEIHKOTO
n(a)ps Kocrsaruaa. OH emmHCKoe / 6e300KCTBO U MIPEIECTh UIOICKYIO Pa30pHITh
" TBoe K b(0)roureHHoe 11(a)pcTBO, / 0€3005KHBIN POJT arapssHCKUU MoOeIU a TIICHH,
a MKe MEPBOIMJICHEHBIH OT HUX POA HAllb, / Xp(€)CThSIHCKUHU, CBOOOIUIA €CH, TIe
Tas cjaBa, 4eCTh, YTO uUMesiia / Xp(e)cTuHe, // e XBaja W HaJexa, Tiae c(Bs)TbIH
U CIIaBHBIM, BeqWKH KoCTSHTHHTpanm, Tae / CyTh, WXKe B HeM, On(a)roBepHBIC
KH(s1)k(2)Ta, TIe pajocTh U Becelne ero, rae / ¢(Bs)Tas c(Bs)ThIX MyAPOCTh BOXbs,
axo pede ConomoH: M(y)ap(o)cth Boxbst u cu/na — torma Oesiiie pagocTh, HUHE Ke
IU1ayb, TOTZA BECEINE U pajoBa/HHUE, HHE TOPECTh U Oe3MecTue, TOTAa CllaBa, HUHE
ke Oe3uecTHe, TO/Tma CBETIOCTh MMEXOM, HHHE K€ ThMY, TOrna Oecemu W ciaBa
mapckas, / HHE jKe€ IUIad W phIIaHWe, M CTOHAHHE MEXbl Hach. O KOIHKUU
6n(a)r(o)a(a)tu / pon Haure nuieHb U rae Tparne3oHckoe 11(a)pCTBO, 1 AMOPEHCKOE,
Sxuckoe, n Erpumnockoe, u rae CepOckast 3eMis, U TAe CyT MHIINE 3eMiu. U HuHe
JKe / CIBIIIaXOM U HAJEKy TBEPAYI0 MMeeMb, ko ['(0)c(mmo)ap Hams Mc(yce) X(puc-
TO)Ch, W/CTHHHBIN bor Hamre, man Ham mobeny Ha Oe300XKHBIX arapsiH, U sl KOTO/
poro jena nocnanu ecMo c(Bs)i(e)HHO(TO)MHOKA M TyXOBHHKa Hamiero KopHuia /
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KO cajJTaHy erunerckomy, 1o Kapus, a OH NpUHSITB €ro ¢ pafocTuio Be/nukoo. MHo
MBI 3 HEYCCTUBBIMH HE MMaeM HHKOTOPOE €THOCTH. A Kak / BO3pAaTWIICS OH OT
Erunera kb Ep(y)c(o)n(v)my, u Hamon Bs Epyconime ¥ TIOCIOB TIapCTBHSI TBOETO,
U C THIMH TIOCIBI IIAPCTBUS TBOETO JI0 HAC MPHUHJIETh, U OT / TMOCIOB THIX CIBIIIAIH
ecMo mobenpl IIapCTBUSI TBOETO M BEIMHU pajno/Baimcs ecMo. MHO Torma x ckopo
MOCIIaId €CMO OYXOBHHKAa CBOETro / M TaOWMHHKA, TOTO X CB(S)II(€)HHOMHOKA
KupHuna 3 nuctmMu 3amedaTaHbIME / IO LAPCTBUS TBOETO. A OIPOYDH JIHCTOBB
Y MHIIBIA PEYbl TYXOBHBIM / YCIBIIIUTE M OT HErO TOTO PajH, IITO CYT Ha MYTH Bparu
MHorue. Kak 3Be/momo 11(a)pCTBHIO TBOEMY UYTO BCErIa MYYUMH €CMO OT
0e300KHBIX TIepCh, / ¥ MHOTA 3J71a COTBOpHIIA HaM. Tpu MpOIICHUS MPOCST B HAC!
1000 K Ha/IION BEepe MPHUCTYIUTE, 00 CyT OHH MHOTHE, MBI )K€ €IWHH OCTAJN/CS OT
I[(a)purpaga u ot Tpamu3oHCKOe 3eMJIM, U OT BCHX XPECTHSH BEIMH €CMO
/ ymaneHu; H(M)HE *Ke BCE MHOXXECTBO 0€3005KHOTO POy arapsHCKOTO IpPOCH
TYPKOBE, U YpaBJIsIHE, CIBIIIABIIE UM TBOE, CMsTOmIacs. HuHe jke BpeMs eCTh HaMb
ot b(o)ra, mpocum Tebe: momam Ha llap/rpam, a He B3NIEHHCS, BO3MH KpPECTh
yecTHbIM Hamiero Mcyc(a) Xpucta, siko mut, / Ha cebe, ['(o)c(momx)s b(o)rp ma
WCTIONIHUTH KeNlaHWE TBOE, U S 3 CHIHOM CBOMM M C BOW/CKOM CBOMM//CKOM CBOHMM
KOJIKO MOTY, KaKb MPHILIETh TBOE APCTBO TIOCIA CBOETO IO HAC, / HHO MBI TOTOBU
HE JICHUBH €CMO HAa TO eXaTH 3a TBoero M(m)m(o)cTeio. VHO / 1r00BH pamy TBOee
M(n)(0)cTH TOCTan ecMO ToOe HEBENUKUM TOMHUHKH [...] / HaauaTh JIEBIATEH
KaMOKB SI3IUHCKHX a ITONYETBEPTAALAT 30JOTHUKOB / KEMUYTy BEJIHKOTO a 1B
IeBSITH phIcen. MBI Ke, KO Oparhs BO XpBI/CTE POBHOCTHIO U JTIOOOBHIO
/ CNaBHOCTH, TBOEsS BEIHKOI HaJlekKel / HaJlCloYbICsl APCTBHIO TBOEMY, MHCAX
u MonuM bora, na 30ymyTes / cust Bosieto boxnbero, 1a apCTByeIIbl BO BCeX sI3bILEX
Ha oOHOBIeHHe / mupy. [Jam Boke ToOe W HaM HE Pa3IydHUTCS BO BEKH BEKOM.
AMUHB.

Cwm.: Lietuvos Metrika (1427-1506), knyga nr 5, Lietuvos istorijos institutas,
Vilnius 1993, ¢. 293-295.

Summary
At the outset of Georgian-Polish relations (XV-XVII cc.)

Key words: Georgia, Kartli (Kartalinia), Poland, Lithuanian Metrica, Constantine II, Jan I
Olbracht, Rzeczpospolita, Sigismund III, orta, poltorak, trojak.

Military and political contacts between Georgia and Poland date back to 1495
when the ambassador of King of Kartli (Kartalinia) Constantine II Bagrationi (ruled
in 1478-1505) visited Poland and handed over his monarch Jan I Olbracht Jagellon
(ruled in 1492-1501) letter.
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In the first third of the XVII century, silver coins of the Polish-Lithuanian
Kingdom (Rzeczpospolita) were in circulation in Georgia.

The content of the hoards of European coins found in Georgia suggest that the
silver coins of the Polish-Lithuanian Kingdom — orts, poltoraks and trojaks — were
widely used.

This means that from early days the Georgian Kingdoms (Kartli, Kakheti and
Imereti) and princedoms (Samegrelo/Megrelia and Guria) maintained political, trade
and economic relationss with the Polish-Lithuanian Kingdom (Rzeczpospolita).
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Oobo03penue I py3uu no uacmu npae u 3aKOH08EOCHUS
— elle OJJUH MAMSATHHUK JPeBHErPY3UHCKOI0 NMPaBa

BBenenne: Kparkasi xapakTepucTHKa 001IeCTBEHHO-TIOJTUTHYECKOH
o0crtanoBku B I'py3nu B konue XVIII u B Hauane XIX Beka

Tema Moero BBICTYIJIEHHA — NaMSTHUK TPy3MHCKOro IpaBa Hadana XIX Beka
— Obospenue I py3uu no yacmu npag u 3aKOHO8eOeHsl, aBTOPOM KOTOPOTO SIBISICTCS
U3BECTHBIH TOCYHApCTBEHHBI M OOLIECTBEHHBIM nesTend [py3uu, MmocienHuit
HacinegHuk Kapriau-Kaxerunckoro npecrona Jasun I'eopruesuu barparuonu
(baronucmBumm).

[Ipexnae, yeM NPEeCTYNUTh K HEMOCPEICTBEHHOMY H3J0KEHHUIO TEMBI,
neaecoo0pa3Ho, BKpaTle, OCBETHTh Ty MOJUTHUYECKYIO OOCTAHOBKY, KOTOpas
CYIIECTBEHHO MpeAomnpeensina cyap0y He TOIbKO [py3sMHCKOTO ToCymapcTBa
B koHIe XVIII u B Hawane XIX Beka, HO U PEaIbHYIO0 NOJUTUYECKYI0 KapTHUHY
B 3akaBKa3be, Ha (poHE YCHICHHOW SKcmaHcuu Poccuilckoll WMIEpHH B JTaHHOM
peruone. Co Bropoii nonosunsl X VIII Beka Poccuiickas umnepust akTUBU3UpoOBaja
CBOI0 BHEUIHIOIO IIOJUTUKY B IO)KHOM HAIPABIEHUU, C LEIbI0 IIPOHUKHOBEHUS
B Manyto, Ilepennioro, Cpennioro u LlenTpanbHyio A3uio, 1a0bl HEIOCIyCTHTb
YKpeIJIeHUsI MO3ULMKA B 3THUX PErHOHaX MOIYLIECTBEHHBIX €BPOIEHCKUX JepiKaB
B nune BenukxoOputannu n @paHunu, KOTOpHIE, B CBOUX K€ MHTEPECaX, OKa3bIBAIN
HEITacHylo IMONJCpKKy ciaberomeil OcMaHCKON MMIEpUH M COXpaHSIH Jpy-
JKECTBEHHBIE OTHOIICHUS ¢ KbI3putOamickuM Vpanom. B co3maBmieiics o6cTaHOBKE
POCCUICKHUI ABOP HY)XJAJICA B BEPHOM COIO3HUKE, KOTOPBIH cMOI' Obl OKa3aTh eMy
CYLIECTBEHHYIO MOMOIIb B ciydae BOWHBI npoTuB biaectsmei Iloprer. ns
paspemeHus BO3HUKINEH mpoOiembl, Hanbosiee MpueMIeMbIM KaHIUaTOM Ka3anach
MaJleHbKass XPUCTHAHCKast [py3us, TpH CTONETHS OIS OOpromasics ¢ TypPEeUKOi
U UPAHO-KBI3BLIOAIICKON arpeccued M CUMTAIOIIasCs OIUIOTOM IPaBOCIABHOIO
xpuctrancTBa Ha Bocroke. Tem Gozee, uto k cepennne XVIII Beka mpaButenu Kak
Boctounoii (Kaprnu-Kaxetru), tak u 3anmamgnoir (MUmepertusi) ['pys3um, Bce
SBCTBEHHEE, CTPEMUJIMCh CO3/1aTh AHTUUCIAMCKYIO KOQJIHULHUIO B TAHHOM PEruoHe
U NPEeJOTBPATUTh YCHJIMBAIOIIIOYCS HMPaHO-TYPELKYI0 arpeccHio MPOTHB CTPaH
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IOsxnoro Kaskasza. Mcropust rpy3uHO-pYCCKUX KyNbTYpPHO-IIOJIMTUYECKUX OTHOLIEHUH,
K 3TOMY HEPUOJY, Y’KE HACUUTHIBAJIA HECKOJIBKO CTOJIETUH, YTO, B HEMAJIOH CTENEHH,
CIOCOOCTBOBAJIO MPETBOPEHHIO B )KU3Hb 3aMbICJIOB POCCHHICKUX MPABAIINX KPYTOB.

B cepenune XVIII Bexka npaBurenu Kaprau-KaxeTrunHckoro napcrsa
OPEANPUHAIN HEYAAuYHYIO IONBITKY BOCCTAHOBIEHHUS I'DYy3MHO-PYCCKHMX IIOJIH-
TUYECKUX OTHOUIEHWH, LeNbI0 KOTOPBIX MPEINO0Jaragoch OKa3aHUs MOMOILU
equHOBepHOU Bocrounoit ['py3unm B Goprbe ¢ MCIaMCKON SKCIaHCHEl, TTOCKOIBKY
Poccus, B TOo Bpems, ele He ObUIA 3aMHTEPECOBAHA B 9THX KOHTAKTAX M HE CUMTANA
JUIs ce0si BBITOIHBIM HAMPSIKEHUs] OTHOIICHUN CO CBOMMH BOCTOUHBIMH COCEISIMH.
Ho, yxe ¢ xonmna 60-x romoB XVIII Beka, obcraHoBka Ha FOxHoM KaBkase pesko
M3MEHWIAch M HMHTEPeC POCCHIICKOTO BOpa K OOOMM TPY3MHCKHM IIapCTBaM
Ype3MEPHO BO3POC — OH HY)KJAJICA B IIPEJaHHOM BOEHHO-IIOJINTUYECKOM COIO3HUKE.
A TakoBBIMM, HE 3ps, IPEACTaBIAINCH Ipy3uHckue unapcrBa — Kaprinu-Kaxerus
n Mmeperus. HlectunetHss pyccko-Typelikas BoiHA, B koTopyro Poccus BTsHyna
U Tpy3MHCKHE LapcTBa, 3aBepllmyiack noanucanueM B 1774 rogy Kyuyk-
-KaitHapaxuiickoro mupa, ycJIOBHUsSI KOTOPOTO CYIIECTBEHHO HE€ BIHSIM Ha
o0ctanoBky B 3akaBkaszbe. Kyuyk-KalHaprxuiickuil MUPHBIM JTOTOBOP COmEpXai
OTZEeNBHBIN MyHKT, Kacatommuiics ['pysun: Ilopra Opama Ha ce0s 00s3aTenbCTBO
aMHUCTHPOBATh, YYaCTBYIOIIUE B BOIHe Ha cTopoHe Poccum, rpy3HHCKHE 11apcTBa
U He TpeboBaTh C MMEPETHUHIIEB M ONUINIEB (MErpesioB) XHBOH JaHM — B BHUJIE
IOHOIIEH M JEBYLIEK, a TaKXke IPETEeCHEHUs IPaBOCIABHBIX XpUCTHaH. Poccus
Takoke Opana Ha ceOs 00s3aTeIbCTBO BBEIBECTH CBOM BOMCKA M3 TPY3HHCKHX 3€MEIb
(x0T4, (pakTHUECKH, OHU OBUIN BBIBEJCHBI U3 IPY3MHCKUX HapcTB emie B 1771 romay)
W, BIPENIb, BO3IEPXKATHCSA OT MX OTHPaBKM B 3TOT pernon!. Typmus 3aseisma o6
OTKaze OT mpeTeH3uil k BocrouyHoill I'py3un ¥ CBOMMHU MOJAAHHBIMM CUMTANA JIUILIb
TEeX I'Py3WH, KOTOpbIe M3JaBHa ObUTH TakoBeIMH. Ho, 1o 3TOMy *xe myHKTY, Poccus,
M0 CYIIECTBY, NMpH3HaBaja mpasa Typuuu Ha 3anajanyio Ipysuto. CTOpoHBI
JIOTOBapUBajIlCh U [0 NOBONY BakHeHmux kpernocrted Mmeperun — Kyraucckoi,
barmaackoit m llopanmanckoit. OpHako, MO HACTOSHHUIO MMEpPETHHCKOTO Taps
Conomona I, Kyrancckas u Illopananckast KpermocT yxe ObUIH pa3pyIieHbl. Takum
obpaszom, Kyuyk-KaitHapmxkuiickuif MHp HHYEro HOBOTO HE NpHHec Ipysuu, 3a
VMCKJTIOUEHHEM JTHIIEHHS TIpaBa TypIMu Ha KHUBYIO JaHb>,

3aTo, pe3Ko yXyALIMIach MONMTUYEcKas oOcraHoBKa B Bocrounoil I'pysun:
mocie, BechbMa HEBBITOJHOTO Ut cebst, ydactusa Kapmmn-Kaxern B 4yxoil Boiine
U IIOCIEIIHOIO BbIBOJA, 110 Npuka3dy Exarepuns! II, pycckux Boiick U3 3akaBKasbsl,
TYpeLKHH CylTaH, HE jKajes HU JACHET, HU JIMYHOIO BIIMAHMSA, MOJACTPEKall
MOJBIACTHBIX eMy jgarecTaHckux (Ha CeBepHoM KaBkase) XaHOB M MyCYJIbMaHCKOE
HaceneHue Axanmuxckoro Buiaiera (ucrtopmueckas Oro-3amamnast [pyswst) s
KapaTenbHbIX dkcnenaunui nporus Kaprnu-Kaxetu. OclnoXHEHUIO I'Py3HHO-

1 Y. xaaxumsnmu, Hemopus epysunckoeo napoda, gacts V, Toumic 1953, ¢. 70 (ia rpys. 53.).
2 C. Kaxabamze, Kpyanuccras sotina, Toumcn 1991, c. 16 (na rpy3. 13.).
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-TypelKUX OTHOIICHMH, B HEMAlOH CTENEHH, COoCcOOCTBOBAA aKTUBHAsl BOCHHAS
nestenbHOocTh Comomona | m mapst Kaprnu-Kaxetun — Upaxnus I, xotopsie
MIOCTOSIHHO O€CIOKOMJIM, MOJBIACTHBIX TYpELKOMY cyiaTaHy, npasureneil Kapca,
bassera n Axanuuxe. binectamas Ilopra crpemunach HajlaluTb IIPEBLIYHBIE
OTHOIIEHHSI ¢ TPY3MHCKUMHM LAPCTBAMHU U Ja)Ke OCBOOOIMIA M3 IUICHA MOAJAHHBIX
naps Mpakmus 11, ofapuB camMoro naps 10poruMu mogapkamu>. Typelkue BIacTH He
THYIIAJUCh M HOAPBIBHBIX JESIHUH NPOTUB, HEYTOJHOTO MM, I'PY3UHCKOIO
MPABUTENS: MO MOACTPEKATENbCTBY TYpOK YUaCTUIINCh HAOETM CEBEpPO-KaBKAa3CKHUX
rOpIIeB (JIareCTHHIIEB, aBapIEB); C IETbI0 CBEPKEHHs ¢ mpecTona maps Mpakmus 11,
CIIPAaBOLIMPOBAJIM 3aroBOP M HAIJIM «3aKOHHOro HacienHuka Kapriauwuiickoro
TpOHay, B Julle HapeBuya Anekcanapa bakaposuya.

Becbma HanpspkeHHBIMM OBITM M TPY3MHO-HMpPAHCKHE OTHOIIeHUs. MpaHckue
MpaBslIie KPyrd, ¢ OCCHOKOMCTBOM, CIEAMIHN 3a YKPEIJICHHEM CBSI3eH Mexay
Kaptnu-Kaxernnckum napctBoM u Poccuiickoit umnepueid. OnHako, ycHemiHas
nuruiomarua uapst Wpaxius 1, HaBpems, ycnokomna MpaHCKUM JBOp M Ipeno-
creperia [ py3uio oT HaBUCILIEH OMAaCHOCTH.

Ha ¢oHe cnoxHOI BHEIIHEMOJUTHYECKOH oOcTaHOBKHM, maps Mpaxmmii II
cTpeMmyIcs 00€e30IIaCHTh OXKHBIE U I0TO-3allaHbIe MOACTYIH K Boctounoit ['py3un
U HaJaJUTh HOBBIE IMOJIMTHYECKHE KOHTAKThl CO CTpaHamu 3amaaHoil EBpomnsl u,
B INEpBYyI0 odepenb, — co «CpsimeHHol Pumckoil umnepueit ['epmaHckol Hauum.
C aroii nensto, B 1781 rony, B ABCTpHio, Ko JBopy umieparopa HMocuda II,
HAINPaBWIN MOCOIBCTBO, C MIPOChOOH mpenocTaBuTh Kaprin-KaxeTnHCKOMY 1TapCTBY
CCylly W TIOMOYb €My, KakK OIJIOTY XPHCTHAaHCKOro Mupa Ha Boctoke, B 6opboOe
MIPOTUB arpeccuu MyCyJbMaHCKUX coceneil. B cBoro ouepens, maps Mpaxmunii 11
KISTBEHHO o0elall, OKa3blBaTh coleiicTBue ABCTpo-BeHrepckoif ummnepun Bo Bcex
ee BoiHax npotuB Typuuu U OCTaNbHBIX FepMaHCKUX rocyaapcts. Ho, Hu mepBoe
(1781 ronma), uHu moBTOopHOE (1782 roma) MOCONBCTBA HE YBEHUYAIHCH YCIEXOM
u mpocwsba maps Mpaxaus Il octamace GezoTBeTHO#. B TO ke Bpems, npu
POCCHUHCKOM HMIEpPAaTOpPCKOM JIBOPE, BCE Yallle, CTald BCIIOMUHATh «IIPEJaHHOTO
COIO3HMKA M HAJEXKHOIo HapTHepay, B juie npasutens Kapriu-KaxeruHckoro
IIapcTBa, TeM Oojee, YTO POCCHUMCKUI BOP aKTUBHO NMPHUCTYMHI K OCYIIECTBICHUIO
CEeKpEeTHOro MJijaHa 3axBaTa ocTpoBa B Kacmum, B AcTpabaackoMm 3aiauBe
U OCHOBaHUSA TaM pycCKoW KojoHuM — [luenmHHOro octposa. OcyliecTBiIeHHE
JAHHOTO IuIaHa mpepocTaBiIsio Poccun, B 00xon MpaHy u ero eBpomneiickum
COIO3HMKaM, IPAMOH BbIXOJ K oxkHOMY Kacnuio u yepes 3TOT KOppuaop — B BO-
crounylo Muguto. Ho ropbkuil omeIT IpoBaJbHOM BOSHHOM JKCHEIUIUM Hadaa
XVIII Beka, 3acTaBisyl pPOCCHMCKUM ABOP 3aIyMBIBAThCA HAJ PalMOHAIbHBIM
pemennem Kacrmiickoli poOIeMbl U HCKaTh Ooliee BBITOMHBIN Uit ce0s MyTh Ha
Bocrok.

3 Us. JlkaBaxHIIBUIIH, YK. COY., C. 72.
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W B 3TOT pa3 B30p UMIEPCKOTro ABOpa ObUT HamparieH K Bocrounoil I'pysum.
Jlunemepre W BEPOJIOMCTBO PYCCKOW IUIUIOMAaTHH B 3a0NyKICHHE BBEIH TaXKe
TAKOT'0 OINBITHOT'O TOJUTHKA, KakuM Obul 1apb Mpaknumii II. HecmoTps Ha
HEOJHOKpAaTHbIE Cllydad IIPEAaTesIbCTBA CBOEr0 CONO3HUKA M OCTABJIEHUS €r0 Ha
MIPOMU3BOI CYJBOBI, Mepe]l HEMHHYEMOH YIpo3bl CO CTOPOHBI Pa3rHEBaHHBIX BParos,
uapp Upaknuii 11, 6e30cHOBaTeNbHO, MOBEPMI JKUBBIM 3aBEPEHHUSIM PYCCKUX
YUHOBHHUKOB M COTJAacuJICid Ha 3aKJIO4eHHe Jorosopa Mmexay Bocrtouno-
I'pysunckum (Kaprau-Kaxerunckum) mapctBoM u Poccuiickoit mmmepueit,
BOWIEJAIIUM B MCTOPHIO TPY3MHO-PYCCKMX OTHOUIEHWH IMOJ Ha3BaHUEM
«l'eoprueBckoro Tpakrara», oT 24 aprycrta 1783 roma. Ilo ycmoBusiM morosopa,
Kaptnu-Kaxetnncknil aBop mpu3HaBan cebs BaccaioM Poccuiickoil MMIEpHH.
Kaxgoro HoBOro maps M3 rpy3uHCKOW nuHacTuu barpaTuoHu, Ha IIpecTol
yTBEpXKAaN poCCHUCKUN ummeparop. I'py3uHckuil maps Opan 0053aTEIbCTBO
MpucsraTb Ha BEPHOCTb POCCHUICKOMY HMMIIEPATOPY, YTO O3HAYAJIO COIVIACOBAHUE
BHELIHETIOJUTUYECKOTO Kypca M OCHOBHBIX HAaIPaBICHUN BHYTPEHHEH IOJIMTHKU.
B cBorw ouepens, Poccuiickas mmmepusi 00s3bIBasiach MOKPOBUTEIbCTBOBATH
Boctounoit I'py3un u, ¢ 310if nensto, B TOMINCH HAMPaBIAINCH J1BA YKOMILICKTO-
BaHHBIX OaTallboHA pycckoit apmuu, T.e. 2000 commar ¢ apruiuiepueii. Conepxanue
PYCCKUX 0aTaJbOHOB BO3JIAraliochk Ha poccuiickyio ctopoHy. [Ipum atom, B cimydae
HEoOXOAMMOCTH, Ha IIOMOIIb K 3TUM 0aTaJbOHAM HAMPABISUIACH JAOTOJHHUTEIbHBIC
BOCHHBIC CHJIBI PYCCKOH apMUU, COIEpKaHUe U CHaO)KCHHE KOTOPHIX Opaja Ha ceds
Poccus. Ilo ycnoBusim cornmamrenus, Poccust o6si3ana Oputa BepHYTH ['py3um Te ee
3eMJTH, KOTOPBIX PYCCKHE OTBOIOIOT B OymyIeMm, WIu OyayT OTBOEBAaHBI IPy3WHAMHU
— npu nopuaepxkke pycckod apmuu. Ilaps Wpaknuii II usbsaBisn coracue Ha
©KerolHyI0 IUIaTy B monbk3y Poccum, HO poccuiickas CTOpoHa, «OraropasymMHO
U BEJMKOMYIIHOY», OTKa3ajach OT mogo0HOH miaTel. Co3maBalioch BIIEUATICHHUE, YTO
Poccuiickas nmnepusi JoBOJILCTBOBAJIACH JIUIIL BEPHONOJaHHUUECTBOM BocTouHoi
I'py3un. Pazymeercs, xurpoymue pycckoil BHemHel nonutuky HU B XVIII Beke, Hu
B IIOCJIEYIOLIME CTOJIETHS HE 3HAJIO IPAHUI] U IpaBAlIle Kpyry TorgamHei [pysunu,
JOJDKHBIM 00pa3oM, HE CMOIJIM paclo3HaTh peanbHylo 1einb Poccun. K Tomy-xke,
CBOIO POIIb CBITpaj, apoOupoBaHHBIA B Poccuu MeToa, MOAKYIa MHAKOMBICISIIIUX
JIOPOTUMH TMOAAPKaMHU U JIEHEKHBIMH TIOCYJIaMU.

3akimoueHne «[eoprueBckoro Tpakraray OBLIO POKOBOW OIIMOKOW BHEUTHEH
noautuku naps Wpaxnua II: oguH W3 BBIIAIOMUNAXCA MOJUTHYECKUX AEATENeil
I'py3un, mpociaBIeHHBIH MOIKOBOJEI, MOOEKJABIINI Jaxe B O€3HAJEIKHBIX
Oartanusax, ¢ MHOTOKPAaTHO NPEBOCXOJSAIIMMH CHJIAMH TNPOTHBHUKA, OKa3ajcs
MTOJTHOCTBIO Pa30PY’KEHHBIM IIEpel KOBAPCTBOM PYCCKOWM murutoMarid. [yOuTensb-
Hele uid Kaprmu-KaxetuHckoro mapctBa mociiecTBUst «l€oprueBckoro Tpaxkraray
HADIAHO TPOSIBHIINCH Kak cpasy (yke uepe3 JBa roja, B IEPHOJA BTOPIKECHUS
B Bocrounyio I'pysuto XyHnzaxckoro — ABapckoro mpaButens, Omap-xaHa),
Tak W cmycTs paecstunerue, xorma B 1795 romy Kaprnu-KaxermHckoe map-
CTBO IOJBEPINIOCH ONYCTOLIMTEIbHOMY HalllecTBUIO opa MpaHckoro maxa
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— Ara-Maromen-xana u, HakoHernp — B 1801 roxy, xorma mo, COBEpIIEHHO
HEOOOCHOBAaHHOMY MJISl TPY3WH, PEIICHUIO POCCHHCKUX HMMIIEPAaTOpOB — CHadaia
[TaBma I, a 3arem m Anexcanapa I, Poccuiickas mmmepusi aHHEKCHpoOBaja
Bocrounyto I'py3uto u IMKBUIUpPOBaNa €€ TPEXTHICAYEIETHIO IOCYIapCTBEHHOCTD.
Ha nporsikeHun 3TUX ThICSUENeTHH NUIIbL ABaXIbl — B 532 roay, korja
Cacanuackuii Mpan Oosiee, yeM Ha moJsiBeka JMKBUIupoBan B Kapmim mapckyro
BJacTh U yupenuwi B Boctounoil I['py3un npaBieHne cBoero YMHOBHUKA — Map3IlaHa,
u B 1801 romy, xorga T.H. eIMHOBEpPHas M IOKPOBUTENbCTBYOWAsl Poccuiickast
uMIepus aumuia ['py3uio CBOEro TpaJUIMOHHOIO IOJIMTHYECKOIO YCTpPOWCTBa
B BUJC MOHapXHYeCKOH (DOPMBI MpaBIeHHs, — TPY3UHCKAsl TOCYTapCTBECHHOCTH
moJBepriachk rpyooMy W HEOOOCHOBAHHOMY BO3[eHcTBHIO M3BHe. M, kak He
CTpPaHHO, €CIM B MEPBOM ciyuyae cyapOy [py3um BepuIms ee HMCKOHHBIM Bpar,
CTPEMSILIMICA K MUPOBOMY T'OCIIOACTBY M OCYILIECTBIIAIOUINM, Yy XKyI0 ITPy3UHCKOMY
HapoOAy, PEIHUTHO3HYIO DKCIAHCHUIO, K MOCICICTBHSIM KOTOPBIX OH OBLI TOTOB
Oopotbes, B cinyuae ¢ Poccueil — I'py3un npuuuioch emie Tskesee: pyccKue, Bpoje
Obl, MPHUIUTM TOJX BHUAOM IOKPOBHUTENEH M E€IUHOBEPIIEB; HO, HMEHHO 3Ty MAacKy
JBYJIMYMs PACIO3HATh TpynHee Bcero. HacuibCcTBEHHAs JHMKBUAALUS IPY3UHCKOU
TOCYIapCTBEeHHOCTH HMella TsDKEIEHUITNe TOCIenCTBHs — Oojee, 4eM Ha JBa
cronetus Ipy3us NUIIMIACHE HE3aBUCHUMOCTH M BO3MOXKHOCTH CaMOCTOSTEIBHOTO
pa3BUTHsl; HECKOJIBKO IIOKOJIEHUH IpPy3UH BBIPOCIH B YCIIOBUAX KOJOHHAIBHOHI
3aBUCUMOCTH OT PoccHHCKOW HMIEpuH M €€ BHIAOU3MEHEHHOW (OpMBI
— Cosercroro Coro3a, 9TO HE MOIIO HE CKa3aThbCsl HAa WX pPaOOJEICKOH MEHTallb-
HOCTH, O 4eM, B 3HAYUTEIFHOHN CTENEeHH, M03a00TUIINCh UMIIEPCKHE BIACTH, MOCIIE-
JIOBATEJIbHO M IEJICHANPABICHHO >KECTOKO Kapas CBOOONOMBICIHE; Npecieays
MePEBOYIO YacTh TPY3MHCKOTO OOIIECTBA, OTOMBAIA y OCTATBFHON MAacCHI JKeTIaHWe
00pOTHCS 32 CBOOOIY U HE3aBHCHUMOCTb.

B niepBble e Mecs1bl pOCCUICKOTO TOCIOACTBA, U3 [ py3uH, B HACHIHCTBEHHOM
HOpsIIKe, OBIIM BBIABOPEHBI MHOTOYHCICHHBIC MPEACTABUTENN APCTBYIONIETO I0Ma
barpationu, ceMbu BBICIIEH apUCTOKpPaTUU — BCE, KTO HPEACTaBISUICA 3aBOEBa-
TEJISIM MTOTCHINAIFHBIME TTPOTHBHAKAMH HX MTOJTHTHKH PYCCHPHUKAIUHN TPY3HHCKOTO
obmecTBa. [1ogo0HYIO yuecTb, HEPBBIM J0ITOM, YTOTOBIIN TOCIEAHEMY 3aKOHHOMY
Hacineauuky Kapmiu-Kaxerunckoro npecrtona — napesuuy HaBuny I'eopruesnuy
barparnonn (batonucmBuiaun), kotoporo B 1803 romy, B (eBpajgbCKyl CTYXKY,
BMECTE € APYTMMH WIEHaAMM LApCKOW ceMbH (Cympyry nocienHero maps Kapriu-
KaxeTru, BIOBCTBYIOLIYIO LIapully-KoHCOpPT Mapuam Ilunumsunu-barparuonu u ee
MaJIoJIeTHHX JeTeil), yepe3 Mo3nok (ctanmus Ha CeBepHoM Kaskase), sTanmupoBaiu
B Cesepuyro cromuiy — B Cankt-IleTepOypr, a Taxke B IEHTpalbHBIE TyOCpHUU
Poccun. Ho poccuiickuii ABOp Oco3HaBall, YTO TOJIBKO >KECTOKMMHU PENPECCHIMU
HEJb3sI TOOUTHCS MOKOPHOCTH M OJIATOCKIOHHOCTH, BBIpaXKarolled OTKPBITOE
HEI0BOJIbCTBO, IPY3UHCKON 3HAaTU U CTaJl LIEJIECHAIPABIEHHO COUYETaThb «IIOJIUTUKY
KHyTa ¥ HpsSHUKa», B pe3yjbTaTe KOTOPOH, BIIAJCIOLUINE PYCCKUM SA3BIKOM,
rpy3UHCKHE apUCTOKPATHI IMOMYYMIM UMIIEPCKUE YMHBI U BBICOKOE BO3HATPaKIECHHUE.
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Cpenu nHux Ob11 1 JlaBua I'eoprueBny barpaTtnonu, KOTOpOMY NPHCBOMIH BBICIINI
BOEGHHBIM YMH reHepai-jieiiTeHaHta. Ero Ha3Ha4yumiaum CEHATOPOM C MECSYHBIM
xkamoBanueM B 500 pyOnedt, omapwin 2000 aymamMu KpPEmOCTHBIX KPECThSH
U CO3/AJIM aBTOPUTET CPEIM BIMATENBHBIX 000 pycckoro obmiectsa. Ho monomgomy,
MTOJTHOMY (PU3MYECKHUX CHII M HCKIIOYHTENFHO OapeHHOMY YENOBEKY, B 34 roma oT
poly, HEBBIHOCHUMO TEPIIEeTb, MPUCYIIEE PYCCKON apuCTOKpaTHUM M HaBSI3aHHOE
IPY3MHCKOH 3HATH, BBIHYXACHHOE Oe3nenue. B IlerepOypre 0OCHOBHBIMU 3aHATHIMU
napesuua JlaBuaa ObLIM HayyHas M IMcaTelbCcKas JeATeIbHOCTb. DaKTHUECKH,
CIIOXKHO TIPEICTaBUTH cebe Ty cepy HayKH, B KOTOPOU HE MPOCIABIICS OBI ITApEBHY
JaBua: rpamaTtuka, uctopus, ¢uiaocopus, TUpUKa, dCTETHKA, OOTOCIOBHE,
MIPaBOBEACHUE, MHI(OIOTHS, JIEKCHKOTPapUs, KOCMOTpa(us, XUMHS, METCOPOIOTHS,
reo(usnka, MEIUIMHA, (hapMaKoJIOThs, aHaToMus, Goprudukanus u ¢usuka. Ero
nepy HMpUHAIIC)KAT KaK OPUTHHAIBHBIC, TAK U NEPEBEICHHBIE HAa IPY3MHCKHUH S3BIK
Hay4HblE TPYAbl U JIMTEpaTypHble MpousBeneHus. [lpuuem, HaZO OTMETHUTbH, YTO
060l MepeBo CONPOBOXKIANCS KPUTHUECKOH OIEHKoi yueHoro mapesumua’t. Jlis
Hac — IOPUCTOB-HCTOPUKOB IpaBa, OCOOBIN MHTEpPEC BBI3BIBAIOT MAMSITHHUKHU
rpy3uHckoro mpasa — Camapmanu Bamonucweunuc /Jasumuca — CymneOHHK
napesnya Jlasuna u Obospenue I pysuu no uacmu npag u 3ak0OHo8e0eHus.

I. Camapmanu bamonucweunuc /lasumuca n Ooo3penue I'pyzuu
no yacmu npae u 3aKOH0BEOeHUA

HecMotrps Ha TO, 4TO TeMOW MOEro JOKJIaAa SBISIETCA, CO3AAHHBIA Ha PyCCKOM
SI3BIKE W JJISL TIPOTPECCUBHOTO PYCCKOTO 00IIEeCcTBa, CyneOHUK — Qbospenue I py3uu
no uacmu npag u 3aKoHosedeHus, CUNTAI0 11eJIecO00Pa3HbIM, B KparTIile, KOCHYThCS
u Camapmanu bamonucweunuc Jasumuca — CyneOHuka napesnya JlaBuna, KOTOpPbIi
ObUT cocTaBieH 3agonro 10 Obospenusi, IO WHULNHATUBE OTHA IapeBnya JlaBuma,
— nocnennero nopenurens Kapriu-Kaxerunckoro napersa — napst Ieoprust XII. Co
Bropoil monoBunHbl XVIII Beka, mocne cosznanus eannoro Kaprimn-KaxetuHckoro
napcTBa, Bocrounas ['py3us BcTana mepen HEOOXOAUMOCTBIO HEOTIOXKHBIX pedopm
TOCYIapCTBEHHOI0 ycTpoicTBa. CyIecTBEHHOE K& OOHOBJICHHE TOCYAApPCTBCHHOTO
MeXaHU3Ma HyxKJaeTcs B NpaBoBoH pentameHtrauuu. C 3Tol nensto, B 1798 rony
napp I'eopruit XII MHHIHMHpPOBAN COCTABICHHWE HOBBIX 3aKOHOAATEIBHBIX AKTOB,
KOTOPBIE JIOJDKHBI OBLIM OTPAa3UTh M3MEHEHHS B OOIIECTBEHHO-MOJUTHYECKOH
xku3Hu Kapriu-KaxeTuHckoro nmapcrBa. 3aKOHOTBOPUYECKOM A€ATEIBHOCTBIO
3aHSIINCh cTapmue chlHOBbS mapsa leoprus XII — mapesuun JlaBung u HMoan
Barpatnonu. Beibop naps He ObUT CIy4YailiHOCTBIO: €llle B MEPUOJ MPaBICHUS Laps
Wpaxnus II, npencraBuTenu LApCTBYIOLIETO JOMa aKTHMBHO Y4acTBOBAalIU Kak
B IIPABOTBOPYECKOW, TaK M MPaBONPUMEHUTEIBHON NEATEIbHOCTH, COYETasi Teope-
THYECKOE 3aKOHOTBOPUECTBO U CyICOHYIO IPAKTHKY.

4 I'pysunckue nayku, nox pex. b. Hapkanze, Toumucu 1951, c. 38 (ua rpys. s3.).
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B Hos6pe 1800 rona mapesud JlaBua npencTaBuiI 3aKOHOIPOEKT, COCTOSIITHN 13
IBYX CJIOEB: MEpBBIA cioil co3maH B 1800 romy m mpexactaBimsieT coOOi eIMHBIN
3aKOHOJATENIbHBIM aKT, KOTOPBIM, ¢ y4eTOM TpaJuluil MO3JHECPEIHEBEKOBOTO
mpaBa, PEerIaMEHTHPOBAJI OCHOBHBIC HOBAIIMM TOCYAapCTBEHHOTO YCTPOMCTBA
U 0OIIECTBEHHOTO CTPOS, IPABOBOTO TOJIOKEHUS OTACIBHBIX KaTeropuii HaCeIeHHU,
€CTECTBEHHOI0 M MO3UTUBHOIO IpaBa, KaHOHMYECKOrO IpaBa U JYXOBHOIO
(LIepKOBHOI0) cyla — JUKACTEPUU, MaTepUaIbHOTO YTOJOBHOTO U YTOJOBHO-
-IIpOIleCCyanbHOTO NMpaBa, BOEHHOTO MpaBa, IpaxaaHCKoro mpasa>. ITomoGHOI
CHUCTEeMaTH3alluy TPABOBOTO Marepuala JIUIIEeH BTopoi cioil mpoekta CyneOHUKa,
COCTaBJICHHBIH Topasaa modke — B 1811-1813 romax, B BUJIE (pparMeHTOB, KOTOPbIC
cpasy ke Halnm cBoe MecTo B Komekce Wil JOIDKHBI OBLIH €ro HalTH B OyayIieM.
Bropoii cioii omiMuaeTcs OT IEPBOIO UM B PEAAKIUOHHOM IOPSAKE MU, BMECTO
YETKOBBIPAKEHHOTO, 3aKOHOATEIFHOTO CTWIIS, B HEM NpeolagaeT MOBECTBOBATEIb-
HBII CTHIIB.

Hecmotpst Ha TO, uTO, B 3aKkoHOTBOpuecTBe mapesuya JlaBuma (B 1800 romy)
BCTpeualTcss pycckue 3akoHonparenbHble akTel XVIII Bexa, Camapmanu
bamonucweunuc /fasumuca — CynebHuk mapeuua JlaBunma, mo cBoei ¢opwme,
OJIM30K K JAPYrUM NaMATHHUKaM JpeBHETPy3HHCKoOro mpasa. Ilpu sTom, oH
XapaKTepU3yeTcsl Ba)KHOW OCOOCHHOCTHIO, BBHITOJHO OTIMYAIOMIEH €ro OT JPYTHX
3aKOHOJATENbHBIX AaKTOB CPEIHEBEKOBbS. B uacTHOCTH, MpU CUCTEMATH3AIUU
[IPaBOBOrO Marepuana, apeBud JlaBuj oTkas3ajcs OT TPaJIULHOHHOIO NPEIMETHOTO
(TeMaTn4ecKoro) MPUHIMIIA W BHEIAPWI HOBBIH METOJ CHCTeMAaTH3alnu — anda-
BUTHBIM HpuHIMI pa3noxkeHus B CyneOHUKE OTAEIBHBIX MHCTHTYTOB IIpaBa, IO
BUJJUMOMY, 3aUMCTBOBAHHBIA M3 pycCKUX 3akoHonarenbHbIX akToB XVIII Beka.
XoTs, mpu BHUMAaTedbHOM HccienoBannu CyneOHUKa, Hapsgy ¢ andaBUTHBIM
MPUHLMIIOM CHCTEMAaTH3allMy MPAaBOBOrO MaTepuajia, MOXKHO BCTPETUThH Cllydau
UCTIONB30BAHMS NPEIMETHOTO IPUHIIUIIA.

B 3akimrouenun, cienyer ykasarb, yto Camapmanu bamonucweunuc [Jasumuca
— CyneOHuk mapeBnya JlaBnma, IO MHEHHIO CaMOTO aBTOpa, OBUT HMCTOYHHKOM
rpakJlaHCKOro (4acTHoro) mpasa. Takum oOpa3oMm, MO TpajHLHUH CPEIHEBEKO-
BOTO MpPAaBOTBOpPUECTBA, IapeBHY JlaBUA CO37a7 3aKOHONPOEKT, ACHCTBYIOIIErO
B xoHue XVIII Bexka B Bocrounoil I'py3uu, Bcero CBETCKOro IpaBa, B KOTOPOM
CIIOKHO OOHAPYKUTHh CHCTEMATHU3AIHIO HHCTHTYTOB IIPaBa MO OTACIBHBIM OTPACIISIM
mpasa.

CoBepiIeHHO HMHas KapTHHA BCTPEYAEeTCs BO BTOPOM 3aKOHOJATEIbHOM
coopuuke — B Obo3penuu I py3uu no yvacmu npag u 3akoHogedenus. B otnuduu ot
TIepBOTO CyneOHMKA, OH TOMHOCTBIO cocTaBieH B Poccum, He panee 1813 roma, xak
00 3TOM yKa3bIBaeT MEPBOOTKPHIBATENb TPyAa W YCTAaHOBUTEIh TEKCTa, Mpodeccop
Anmnonon Porasa, Mo MHEHHIO KOTOpOro, napeBud J[aBuja «MoOr BOCHOIb30BaThCA
CBOUM IpeKHUM npoektoM — Camapmanu bamonucweunuc Jasumuca 1 IOCTOSHHO

5 1. Typnenanse, Cavapmanu Bamonucwsunuc Jasumuca, Toumacu 1964, c. 82 (ua rpys. 3.).
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nonb3oBancs uMm..»%. U, neiictButensno, O6ospenue... — UTOT POCCHIICKOTO
mepuona JACsATEIBbHOCTH HapeBnua JlaBupma, korma Oynydd ceHaTOpoM, OH,
(akTHYECKH, PYyKOBOAWI TOW 3aKOHOAATEIHLHON KOMUCCHEH, Ha KOTOPYIO BO3JIOKUIN
00s13aHHOCTH pycckoro mepeBona CoopHuuka 3axonos yaps Baxmawea VI u,
B OCOOCHHOCTH — COOTBETCTBYIOLIMX PYCCKOMY 3aKOHO-IaTelbCTBY Hadana XIX
BEKa, CTaTell YacTHOTO IpaBa, Habbl C HX IOMOIIBIO0, PETYIUPOBATH YaCTHO-
[IpaBOBbIE OTHOILIEHMs B HOBOM kosoHuM Poccuiickoit umnepun — Kaprinu-Kaxerun.
HeobxoaumocTh Takoro IepeBoAa BO3HHKJA IOCIE TOTO, KaK HMIEPCKHUE
YUHOBHUKH U MX TPY3MHCKHE CIYyKAIlHe OKAa3aJhch OECCHUIBHBIMU INPEOAOJIECTh
mpoOen B 3aKOHOAATENFCTBE: PYCCKHE HE 3HAIM MECTHBIX OOBIUYaeB M 3aKOHOB,
KOTOPBIMU BE€KaMM PEryjJupoBajuCh 4YacTHO-NpaBoBble oTHoueHus. CiemoBa-
TEIBbHO, OHHM HYXJAJIUCh B KBalU(GUIMPOBAHHOM IepeBojae 3aKOHOB Iaps
BaxtanraVl. A pykoBOACTBO KoMHuccuell Haxo OBIJIO BO3JAraTh Ha 4YEJIOBEKA,
3HAIOIIET0 TOHKOCTH 3aKOHOTBOPYECKOW IESATENIbBHOCTH M HMEIOLIET0 aBTOPUTET
B Irpy3uHCKOM obmiectBe. TakoBbM ObLT mapeBud [lasun ['eoprueBnd barparnonu.

WHTtepec BwI3bIBaeT mpobiema, BbABHHYTas mpodeccopom A. Porasa, mo
noBoAy HaszHaueHust Ob6o3penus [py3uu no uacmu npase u 3aKOHO8EOeHUs
u Camapmanu bamonucweunuc Jasumuca. 110 MHEHUIO yBa)KaeMOIo pPEHaKTopa,
Obo3penue... — neficTByromuii cOopHUK TpaBa, a Camapmanu... — BCETO JIHIIb
3aKOHONPOEKT. HaM He coBceM BEpHBIM BMJETCS AAHHOE YTBEPXKJICHHUE, XOTA OBl
noromy, uro Camapmanu bamonucweunuc /lasumuca napesuy J{aBua coctaBuil, 1o
3aannio cBoero otia — maps [eoprus XII, eme B Hosi6pe 1800 roma; mo xpaitHei
Mepe, BbIIIEyKa3aHHbIM NEpBbIM ciloil — T.H. «A» u «B» cBogsl. K coxanenuro,
nocje TSKEIOW M MPONOJKUTENbHOU Oome3nu, unapb [eopruit XII Bckope
CKOHYAJICS, HE YCIEB CAHKIMOHMPOBATh BCTyIUIEHHE B cuily aeiictBus Camapma-
au... C cepenunbl saBaps 1801 roma, 10 KOHIIA WIOHS TOTO K€ TOAA, 3aKOHHBIM
HacineguukoM Kapriau-KaxeTuHCkoro mpectoiia U (DaKTHUECKHM IIPAaBUTEIEM
rocynapcta Obin1 [asun ['eopruesnu barparnonn (baronucmsuim). HecomHeHHO,
napeBud JlaBug mo3aboTuicss ObI O CAaHKIIMOHHPOBAHUH CBOETO akKTa. TakuMm
obpazom, cuuraeMm, yto Camapmanu Bbamonucweunuc /lagumuca — He 3aKo-
HOIIPOEKT, a ACHCTBYIONINI COOPHUK IpaBa.

Wnage obctout neno ¢ Obospenuem Ipyzuu no uacmu npag u 3aKoHOGEOeHUs,
B KOTOpOM IapeBud JlaBuj moapoOHO omucal, JeHCTBYIONIYI0 BO BTOPOI MOIOBHHE
XVIII Beka, cucteMy BOCTOYHO-TPY3MHCKOro npaBa. B dyacTtHOCTH, 31€Ch
paccMoTpeHsl HopMbl U3 CoopHuxa 3akoH08 yaps Baxmanea VI, 3akoHOAaTENbHbIC
akTel nepuopa uapcrsoBanus Wpaknus II u T'eoprus XII. C kakoil ke 1LeJbio
co3naBanock Obospenue...? Tlo Hamemy DryOodaimeMy yOSKICHHIO, IapeBHY
JaBupn BeIpasmi OnmaropopHeiiiee jkelaHue, 03HAKOMHUTH TEPEIOBYI0 YacTh pPyc-
CKOro 00IecTBa ¢ MHOTOBEKOBOH Tpagulueid Tpy3MHCKOW LMBUIU3AIUU U,
B OCOOCHHOCTH, C TPEXTBICSUCICTHEH MCTOpUEH TPYy3MHCKONW TOCYNapCTBEHHOCTH

6 JI. BarpatHoHu, yK. o, ¢. 32.
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U TPaBOBOM KyJBTYPBI, YTOOBI PYyCCKHE UMHOBHHKH BO3ACPKAIUCH OT YHIKCHUS
U OCKOpOJEHUs TpPy3UH, YTO, 3a4acTyl0, UMEJIM MECTO B OTHOILEHHH HapoaOB
Kpaiinero Ceepa, Cpenneit Asun n CeBepnoro Kaskaza. 910 — Bo mepBwix. U, Bo
BropbiX: JlaBun I'eoprueBuu barpatuonu, BecbMa HauBHO AyMaj, 4yTO, KOIZa-
HHOyb, 10 BoJe Ookbell, Poccust BHeMuleT k mpockOe mapeBuda JlaBuma u Jpyrux
rPY3MHCKHUX NAaTPUOTOB M BOCCTAHOBUT IPY3MHCKYIO LIapCKylo BiacTb. biaro-
poacTBo mapeBuya JlaBujga NpOsIBUIIOCH JHIIb B HEYracaeMoOM JKEJIaHUHU
BOCCTAHOBJIEHUS TPYy3UHCKON TIOCYAapCTBEHHOCTH, a HE B CTPEMJICHUM IIpe-
crono3amelenus. OcymecTBuTh cBo0 Meutry [laBun barparuoHu nbitancs yepes
Obo3penue [py3uu no yacmu npae u 3aKoHo8edeHus, KOTOPOe U 10 COAEPKAHHUIO,
U 10 3aKOHOJATENIbHON TEXHUKE CX0Xke cO BTOpbIM cioeM Camapmanu bamo-
nucweunuc /lagumuca, T.e. ¢ «C» cBofioM, KoTopbli 1apeBnu JlaBup co3nan B Ile-
TepOypre, B 1811-1813 rogax.

II. CTpykrypa u ocHOBHBIe noJio:keHust Qoospenusa Ipy3uu no yvacmu
npae u 3aKOH06EOCHUS

Ha ocHoBe Ob6o3penus... mpeaycMaTpuBanach peryiasnus CIEIyIOIHUX
IIPaBOBBIX OTHOLIEHMH: Bepa u npucsra. Llaps u napcrByromuii oM. JlyXoBEHCTBO.
Boennsie cumpl. Hempemennoit mapckoit Coser. MHOCTpanubie aema. Hapomsr,
I'py3uro Hacensmomue, UX BEpPOUCIOBeNaHUE M npeumyliecTtBo. KaszeHHble,
JIBOPIIOBEIE, [IEPKOBHBIE M MOMEIIMYbU KpecTbsiHe. [IpiTka. O cBuaerensx. [ltpad.
Yunael u gomxaoctd. HapomHoe mpocBemenne. J[efCTBHS MPOTHUB OOIIECTBEHHOTO
U rocyaapcTBeHHOro mnopsiaka. byHT. OOHaxkenue opyxus. HeyBakeHue k cyau-
aumy. ITonatu u nonuunsl. Ilpunucka B kpenocTs uyxecrpaHues. [lepeceneHusl.
Jloxxusle noHocutenu. Ilnennuku. bpans u nuunas obuma. Vzmena. Jle3epTupsl.
Hacumue. [To6er. Manoymue. [TonaBmue B tuieH. BeipyOka uyxoro cana. Toproseie
mond U Kynubl. OneKyHbl W JOJDKHOCTh MX — Bekwiu. llpunaHoe — M3UTEBH.
Bekcens u pmonrombie 00s3aTenbcTBa — TaMmacykuca. daipminuBas MOHeETA.
CwmeproyOuiictBo. O mepecenennax. Hacumme, rpabex u pas3boii. Kinesera u kie-
BeTHUKHU — oraino. Kananel. I'paxnmane u kynuel. O kaprounoil urpe. O cynbe,
M300JIMYEHHOTO B M3ZOMMCTBe. bpaunoit pa3pong. Camo3BaHIBI. ApXHEpeHu
apMmsiHckue. KpenuTop, MOMKHHMK M 3aJOl. YMBIIIIEHHOE BIYCKaHUE YYKOU
CKOTHHBI B CBOM caJ], 4T00 yOUTh UX MO yIpapieHHIo. PemecnenHuky. branku u T. 1.

1. Iapckast BJacTb U ee NOJHOMOYHUSI

[Tpn wmccmenoBaHWM OCHOBHBIX HOJOKEHUH O603penus..., TIEPBBIM IOJITOM,
HaJI0 BBIICHUTH OTHOUIEHHE 3aKOHOJATENs K aBTOPUTETY Hapckoil Biactu. B 10-oi
cratbe O6Go3penus...” napeuu JIaBUI TpAMO 3asBIAET, 4To B Ipysum mapckas

7 Taum xe, c. 222.
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BJIACTh HOCUT CAMOJEpKaBHBIN U HACJIEACTBEHHBIN Xapakrep. B crarbsax 12-22 om,
HEJBYCMBICIEHHO, 3asBISIET, YTO Iaph — OJHOBPEMEHHO, SIBISETCS TIaBOU
3aKOHOJIATEeJIbHOM, HMCIOJHHUTEIBHON M CyaeOHOM BiacTeid. Heorpanuuennoii
chepoil nmeATeTPHOCTH LAPCKOW BJIACTH SABIAETCS 3aKOHOTBOpYecTBO. Hu omuH
JIpyrol opraH rocygapcTba WM JIOJDKHOCTHOE JIMIIO HE BIIPABE OCYIIECTBUTH 3TO
mojgHoMoure, 6e3 oco0oi caHKIuU Tapckoi Brmactu. llapckas BiacTh ymoiHO-
MOUY€Ha W3]aBaTh 3aKOHBI, MPHUTOBOPHI, WHCTPYKIINHU, >KAJTOBAHHBIE TPaAMOTHI,
TyIKaphl, YKa3bl, TI0 BOJIC LApsi CAHKIIMOHUPYIOTCS HEKOTOpbIe 00bIYaM, MOJIE3HbIC
TIOJTUTUYECKU OPTaHU30BAHHOMY OOIIIECTBY.

2. Henpemennoii Ilapckoii CoBet: ero cTpykrypa u GyHKIHMH

Bropoli xoMmeTeHuued LAapCKOH BIAaCTU SBIAETCS MCIOIHUTEIbHO-
pacniopsanuTenabHas (QYHKIUSA, AT KOTOpOH, mo crtaTesiMm 78—106 Obospenus...,
cosnaercs Henpemennoii Ilapckoit Coer”: «78. Hempemennoii Ilapckoii CoBer
WA BEPXOBHOE IPABUTEIBCTBO cOOMpaeTcs W3 MEepBEHIINX KHs3eH BceoOmero
JIOBEPEHHOCTHIO OOJEUYCHHBIX, OMBITHBIX U B TOCYJapCTBEHHOM IIPABJICHUU
COBEPILEHHO UCKYCHBIX. 79. UHCII0 4IEHOB COCTOUT IO BOJIE LIAPCKOTO BbicouecTna. 80.
B Cosere mpencenmarenscTBOBaN caM Hapb U 0e3 mpucyTcTBUsS ero CoBeT He
cobupaics. 81. B Coer gomyckarorcs TUGIUCCKUI MIuBaHOET (Cylbsi) B MOYpaB,
KO TMepBeine rpajoHadansHuKny». KakoBo Ha3HaueHue Hempemennoro Llapckoro
Coseta? C GonblIoi gonel BEPOSTHOCTH, MOKHO YTBEPXkAaTh, YTO 3TO — COBEIla-
TEJNbHBIM OpraH Mpu Lape, CO3AaHHBIA IS yJOBIETBOPEHHUS €ro MHTEPECOB
W IpeJHa3HAYeHHBIH A OKa3aHUs COJNECTBUH IApCKOM BJIACTH B YINpPABICHHUH
crpaHoil. OnHako, coBepumieHHO scHO, uTo CoBeT He MOI OTpPaHUYUTH
CaMOJIep’KaBHYIO BJIaCTh Lapsi KaK BO BHYTPEHHEH, Tak M BO BHEIIHEW IOJIUTHKE
rocymapcta. Ho, MOCKONBKY MOHOOHBIE YUIPESKICHHUS XapaKTepPH3yIOT aOCOTIOTHBIE
MOHApXHUH, 3MO0XM IO03]HEr0 CPeAHEBEKOBbs, CO3laHME NAHHOIO opraHa ObLIO
MPUHIIUTIIHATFHBIM HOBOBBEIGHUEM ISl [py3uu, B BUAY TOTO, YTO JaKe B KOHIIE
XVIII Beka aOCOMIOTH3M OBIT «3aBETHOM MEUTON» MpPaBSIUX KPYTOB CTPAHBL.
CrnenoBaTtenbHO, LapeBU4 JaBuja JaHHYIO HHCTUTYLUHIO I[103aMMCTBOBAJ
y Poccuiickoit umnepun, riae ¢ 1711 roma ¢ynknmonupoBan CeHat, 0CHOBaHHBIH
ITerpom I, a B Hauane XIX Beka Obu1 yupexaeH KaOuHET MUHHCTPOB.

B Ob6o3penuu... HET HmpsAMOro ykaszaHus, KOTAa, B KaKOd JCHb HEAENH
cobupanuch wiensl Cosera. OmgHako, BeCbMa MOAPOOHO OIMUCAHBI MOJHOMOYHMS
Henmpemennoro I[lapckoro CoBeTra BO BHYTpPEHHEH W BHEUIHEH MMOJUTUKE
TOCYJapCcTBa: BOCHHAS U TPaXIAHCKas aJAMHUHHUCTpAIMSA; BMECTEe C I[apeM — Ipa-
BOTBOPYECTBO; HAJ30p HaJ HIDKCCTOSIIUMHU TODKHOCTHBIMH UYMHAMU; JIEATEINb-
HOCTb I10 HCIIOJIHEHMIO HaKa3aHWsA; XOJATaHCTBO Mepea LapeM O IMOOLIPEHHUH
U HarpaxJeHUU YECTHBIX M JOOpPOCOBECTHBIX UMHOBHHUKOB; uiieHaM CoBera

8 Tam xe, c. 223-227.
9 Tam e, c. 227.



Obo3spenue [ py3uu no yacmu npas u 3aKkOHO8eOeH s — eIlle OJNH MaMSTHHUK... 39

KaTEerOpHYECKH BOCIPENIATOCh BMEIIATENBCTBO B JEATEIBHOCTh CyAUil (MIu-
BaHOETroB) W y3ypmamusa HX KoMHeTeHIUH. OHH OBIM yIMOTHOMOYEHBI
paccMarpuBarh amlIeISIUOHHBIN FCK Ha CylAeOHBIC PEIICHUS MIMBAHOCTOB; WICHBI
CoBeTa HaA3MpaIM 32 JEATEIBHOCTHIO NMpaBUTENEH MOYpPaBCTB — MECTHBIX
TePPUTOPHANBHBIX CJIMHUIl W, TPU OOHAPY)KEHUU SBHBIX HApYIICHUUH 3aKOHa,
XONATaliCTBOBAJHM Tepex IapeM 00 HX YBOJIHHEHHH C 3aHHUMAeMON ITOJKHOCTH;
qrensl CoBeTa OBUIM YIOJHOMOYCHBI INPENCTABUTH LApI0 KaHIUAATYpy UL ee
Ha3HAYEHHS Ha TOCYJapCTBEHHYIO JODKHOCTH Kak B cdepe BOCHHOM, Tak
U TPaXAaHCKOW aJMHUHHUCTpAIlMU: MOYpPaBOB, HAIBAJOB, CTAPOCT M KETXYA0B
(MECTHBIX YHHOBHHUKOB B TEPPUTOPUAIBHBIX CAWHHIIAX, HACEICHHBIX dTHUYCCKUMHU
U PEJUTHO3HBIMI MCHBIINHCTBAMH).

Hemnpemennoit lapckoit CoBeT akKTHMBHO y4acTBOBaJl B pa3paboOTKe IKOHO-
MHUYECKOI MOJUTHKM TOCYIapCTBa: OH BBOAMJ HAJOTOOOIaKCHHE U 00ECIICUUBAI
aJIMIHHUCTPUpPOBaHUE cOOpa HAJIOTOB; 3aHIMAJICS OpraHU3aNNei BHEITHEH TOPTOBIN
U TIPOTEKI[HOHM3MA.

Baxno#t ¢ynknueit Hempemennoro Ilapckoro Coera Obima 3abota 00
000pOHOCTIOCOOHOCTH TOCYIapCTBa: O PEKPYTHPOBAaHWUU BOMCK; 00 MX CHaOKEHUH
BOOPYKCHUEM, TIPOAYKTAMHU THTAHUS U (QypaskoM; O MPUBEACHUH B OOETOTOBHOCTH
T.H. «Mopure mKapu» — JeKYPHBIX ITOIKOB.

Yepes kaxkjple monroxa wieHsl CoBeTa OOS3BIBANNCH MHCIEKTHPOBATH
IEeSITENPHOCTD Cyauil: 0ue (MHUpPOBOU CyIbs), MOYpaBOB, HAIIBAJIOB M KETXYIOB.
CormacHo 92 crarbu Obo3penus..., «3a HEYCTPOUCTBO cylna W OECHOPSJIKH
B MOypaBCTBax IITpadyeT CyJe U MOypaBOB JCHbI'aMH, a B ClIyyac HEHUCIPABICHUS

¢ JIOKJIa/ia [apro, OTPEmIaeT ux OT nomkHocTel 10,

3. UnHOBHUKM BHEIIHENOJHTHYECKOTO BE¢IOMCTBA

B Ob6ospenuu..., mo pycckoMy o00pasiry, BBOISATCS CIECHHAIBHBIC TOIDKHOCTH
[APCKUX CTAaTCKUX CEKpeTapel, KOTOphIX IapeBud [laBua Hapek MAMBAHTYXYIECH
(rmaBa MAMBaHOB), BEJAIONIMX BHENIHETIOJUTHYECKOW cdepoil rocymapcTsa:
«108. OnuH 13 HUX H30HpaCs U3 TOCTOMHEUIINX W OMBITHBIX KHS3EH TPY3MHCKHX
U OTHpAaBIIsLI BCE CHOUIEHHUA, Kakus [py3us Moria MMeTbh C XPUCTHAHCKUMH
nepxaBamu. 109. Jlpyroit sxe Bceraa MoikeH ObITh MaroMeTaHckod Bepbl. Ha Hero
BO3JIarajuch IEPEroBopbl ¢ MaromMeTraHckumu rocypapctsamu. 110. OHu
OTIPABIISIM 110 HAJOOHACTAM IOCIAHHUKOB, NMPUHUMAJIM MHOCTPAHHBIX areHTOB
¥ TOCIaHHWKOB W JUISI HUX HWCHpaluBaIM Lapckyio ayaueHnwio. 111. Ounm
JIOKJIaJIBIBIA HEMEJJICHHO IIapl0 O BCEX TOJy4aeMbIX MMM Jiernemax. B BaKHBIX
CIIydasx, M0 MpHUKa3zy LApPCKOMY, CO3BbIBAIHM YPE3BBIYAWHBIA COBET U J1aBalH HOTHI
WHOCTpPaHHBIM MUHHUCTpaM. 112. MauBaHTyXyLecd B HOMOIIb ceOe HMeNH JABYX
MJMBAHOB (ceKkperapeil), KOM y4acTBOBAJIM B OTHPABICHUM IOJDKHOCTEH, HO HHU

10° Tam e, c. 238.
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B KOEM cJiydya€ HE€ MOTJIKM BBIXOJAHUTH HU3 HUX HOBeJ’IeHI/IH»“. C‘II/ITaeM, qTo

YUpeXICHHE NAaHHOW HHCTHTYLIUH OBUTO OOYCJIOBIEHHO IMPSMBIM BIMSHUEM pyC-
CKOI'0 aHaJIora, IMOCKOJIbKY CBEIE€HUS O CYLIECTBOBaHMM B [py3uM creunuaibHOIo
BHEIIHEMOJIUTHYECKOTO BEJIOMCTBA HE BCTPEYAIOTCS B JPYTUX MaMsITHHUKaX
JIpeBHETPY3UHCKOTO IpaBa. B wacTHOCTH, B Pacnopadke yapckoeo o0gopa
— HaMsATHUK rocyaapcTBeHHoro mnpasa [pysum cepeaumnsl XIV Bexka u B Ja-
cmypramanu — aHaloru4Hbll uctouHuk Kaprauiickoro mapersa (mocie pacnaga
€JIMHOTO TPy3WHCKOro rocynapctBa) Hadana XVIII Beka, naHHYrO (yHKIHUIO
ucnonsan Japoaszu — l'ocynapctBenHbiii COBET, KOTOPOTO, ¢ 3TOW IENbI0, CO3BIBAIIH
B Benukom nopsokxe m oduImanpHOE 3acelaHUE KOTOPOTO 3aKaHUYHBAIOCH
ycTpoeHneM [lypoba — THPIIECTBA, KOTOPOE IIPEACTABISLIO COOOW IIEPEMOHHUIO
IpreMa M OTIIPaBJICHUSI TTOYETHBIX JIeJIeTalni.

4. CucremMa MeCTHOr0 yIpaBJIeHUsI

BTopeiM 3BEHOM cHCTEeMbl yHpaBieHUS ObIIM OpraHbl MECTHOMH
aIMUHHUCTPALlUU, KOTOPBIX B O6ospenuu... mapeBuu JlaBun HazpiBan Camoypao
— MOYpaBCTBaMH, BO IJIaBE KOTOPBIX CTosJM Moypasbl. CormacHo 648—651 crarbsim
Obo3penus..., «648. MoypaBu ecTh YMHBI ISl BHYTPEHHETO YIPAaBICHUS B TO-
cynapctse orpenessseMbls. 649. OHu pa3nensiorcs Ha pasHbls CTEIEHH 110 CBOMM
ypHoHavyanusaM: B Kusuke, I'opu, B Kapranuuumu, B Kazaxax u Apakce oHHU
CPaBHUBAIOTCSl B YMHAX C IeHEpajlaMH... A CEJIbCKUX MOYPaBOB MOXHO IIOJIOKHUTb
B YMHE 3eMcKOro ucrpaBHuka. 650. JIOJPKHOCTH MOYpPaBOB paclpenenser caM Laphb.
651. B 3BaHMM MOypaBOB Bcerjga HM30MpaloTCs M3 NMEpBEMIINX KHA3EH M ABOPSH
IPY3UHCKHUX: (PaMMUIIMU K€ apMSHCKHE, KaKoro ObI JOCTOMHCTBA HE OBIIM, B CBOEM
YYMHOHAYaJIUM UMETb MECTa HE MOIYT, IIOKOJUKY HallUsd MX OT CaMOM OTHaJeHHOU
JIpEBHOCTU Io4uTaercad B I'py3um He Oosiee, Kak TOPrOBOIO... U HE JOJDKHA
y4acTBOBaTh B OTIPABJICHHH IOIKHOCTEH OOIIeCTBEHHBIX» 2. JlaHHAs BBITEpIKKa
MO3BOJISIET 3aKJIIOYHTh, UYTO JOJKHOCTH MOYpaBa Oblja BBICOKOIIOCTABJICHHOMN
n novyetHoM. Ero HazHadeHuwe 3aBUCHIIO OT BOJM Haps. MoypaBbl yHpaBisiiu
MECTHBIMU a/IMUHUCTPATUBHO-TEPPUTOPUATIbHBIMU OpraHaMmu. B coctaB Kaptiu-
Kaxernnckoro napcrsa BXoauian matb CaMmoypao — MOYpaBCTB, IPAaBUTEIH KOTOPBIX,
OJTHOBPEMEHHO, OBIIM IMIaBaMM BOCHHON M Tpa’kAAaHCKOM aaMuHHCcTparuu. Kpome
MOYpPaBOB, B CHCTEMY OPraHOB MECTHOH BIACTH BXOJIWJIM HAIBAJBI (3aMECTHTENIN
MOYypaBa), MaMacaxjJIuCcu (CTapoCThl), MEJTUKHU, KETXYAbI (CTaPOCThl MYCYIbMaHCKUX
moceneHnil) U KeBxu. B Ob6ospenuu... 3akoHOmATENs MOAPOOHO pErIaMEHTHUPYET
KOMIIETEHIIMI0 YMHOBHUKOB MECTHOH aJMUHUCTpPALUU, Ja)XKe OIPENeIss pa3Mep
MOJy4YaeMOro MMH JKaJOBaHHs 3a OTIPaBICHHE TOCYIapCTBEHHOH ciyxObl. B 784
cratbe Obo3penus... yka3piBaercs, uto « TudmucckoMy HaIBaldy W Ha COAEpKaHHE
MIOJIMIINH OTIPEeIseTCsT 5-asi 9acTh M3 BCEX INTPaHBIX JCHET, MOCTYMAIOIIUX 10

1T Tam sxe, c. 240.
12 Tam xe, c. 330.
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ropoay B KasHy W HEKOTOpasd 4aCTb U3 TOPOACKHX M KPCIIOCTHBIX HJOXOHAOB, CBCPX
TOTO IJII HETO JKC IMOJIOKCHBI TBUCHIAYPH, T.H. MCCAYHBIC ACHBI'HM, C MMCIOIINXCA
B rOpOA€ JIaBOK, KOUX IMOJIAracTcCs Ha KaXXAYIO JIaBKY 11O 5 Komeek B MeC}II_I>>13.

5. «BoeHHasi KAHTOPA» U ee KOMIETEHI[UU

[Ipu uccnenoBaHUM CHUCTEMbI YIpaBlIEHHs, HEIb3s O0OWTH CTOPOHOW BONIPOC
0 BOOPYXEHHBIX CHJIAX NO3AHE-cpeaHeBekoBoil [py3mu. B 63-77 crarpsx
Obo3penus... napesud JlaBuj paccyxjail 00 000pPOHO-CIIOCOOHOCTH CTPaHBI,
0 pozax BOWCK, O CHCTEME PEKPYTHUPOBAHUS COJJAT, O BO3PACTE JIUII, MOATICKAIIIX
MOOWIIH3aIUH, O PYKOBOJSIIEM COCTaBEe apMHHM, HAYMHAS C ITABHOKOMAaHIYIOUIETO
U 3aKaH4YUBask — MJIAIIIMM KOMaHIHBIM COCTaBOM. 77 ctaTbst OOo3penus... KacaeTcs
T.H. «BoeHHOI KanTOpB» |4, co3manme KOTOPOIi TUKTOBANOCH €€ PYCCKHM aHAIIOTOM.
Boennas xanTopa yupexnanack B cocraBe Hempemennoro Ilapckoro Cosera, kak
0COOBII OpraH, B BEICHHE KOTOPOTO BXOIIIHM CIICAYIONINE BOIPOCHI: COCTaBICHHE
CIMCKOB JIUII, NOMAJIEXKAIIMX MPU3BIBY B «Mopure pKapu»; y4eT JIMYHOIO COCTaBa
HapOJHOTO OIONYCHHUs; 3a00Ta 0 CHAOXKEHHMH apMHUU HPOAYKTAMHU HUTAHUS
u ¢ypaxoMm, a Takxke OOeHpHIacaMH; TOJHKO C COINacHs AAaHHOTO OpTaHa
JIOITYCKaJIOCh YJOBJIETBOPEHHE BOEHHBIX HYXkJA. Ha nmaHHBIH opraH Bo3jarajioch
U 00IIee pyKOBOACTBO BOCHHBIMH JICIaMH TOCYIapCTBa.

6. Ilapckas B1acTh U NPaBoC/IaBHAS LIEPKOBb

O TecHBIX B3aMMOOTHOIIEHUSX CBETCKOM M LEPKOBHOW Biactei
CBHJETEIBCTBYIOT Te HOpMBI Q6ospenus [ pysuu no wacmu npas u 3akoHoeedenusl,
Ha OCHOBE KOTOPBIX LapeBud JlaBuja MOApoOHO perniaMeHTHpPOBal MPAaBOBOM CTATyC
IPY3UHCKOM IPaBOCJIAaBHOM LIEPKBM U JYXOBHBIX YUYPEXKIEHUI IPyrux HapoJOB,
Hacesstronux I'pysuto B Hawane XIX Bexa. CormacHo 43 u 44 cratesam Obospenus...,
«IlepBeHCTBYIOMMI apXHEMUCKON T'PY3HHCKUI, Tak Ha3bIBaeMblil KaTalMKOC €CTh
I1aBa MepapXuH rpy3uHcKoil. 44. Cyly ero mpHHAIekKaT BCe Jela JyXOBHBIEN >,
TakuM 006pa3oM, 3aKOHOAATENb YETKO OMpPENENIUI CTAaTyC IJaBbl TPY3UHCKOM
IIPaBOCJIABHOM LEPKBU, IOPUCIAUKIUSI KOTOPOrO pacIpoCTpaHAETCs Ha BCE
JyXOBHbIe caHbl. JIOJKHOCTB KaTalMKOCa, KaK MPaBUIIO, 3aHUMAall IPEICTABUTEID
napcTByromero goma. KanauaaTypy KaTalukoca WHHUIIMHPOBAN caM IJaBa
roCyJapcTBa, KOTOPBIH 3a00TUIICSA B O TOM, YTOOBI, KEIaeMOe JIUIO0, YTBEPKAATIOChH
Ha J0MXKHOCTH LlepkoBHBIM C000OpOM, KOTOPBIH SBISIICS BBICHIMM OpPTAaHOM
LEepPKOBHOW BllacTU. B cBoro ouepenp, KaTalMKOC Ha3Hayal Ha JOJKHOCTHU
OCTaJbHBIX CAHOBHUKOB TPY3MHCKOM IpaBOCIIAaBHOM ILepkBH. Bcero B Bocrtounoi
I'py3un Obutn ueTblpe emapxuu. s ynpaBieHHs IEpKOBHBIMH JenaMu, mo 45
cratbe Obo3penus..., «0H (KaTalukoc) uMeeT J(MkacTepuio, cOOpaHHYIO H3

13 Tam e, c. 350.
14 Tam e, c. 236.
15 Tam e, c. 228.
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HECKOJIBKHX apXHepeeB M JpyTruX MHEepBEHIIMX TyXOBHBIX 0co0. B Jlukactepun
TpeJiceIaTeNbCTByeT caM Katanukocy !©. [lannas crates O6ospenus... He Ha3bIBAeT
MepCOHANbHBIA COCTaB TOJDKHOCTHHIX JuIl Jmkactepuu. OcoObIii MHTEpec
BBI3BIBACT TOT (DAaKT, YTO B TpeThell maBe O6o3penus... HE YIOMHHACTCS APYIroro
pona [lukactepus, HO B ero 984 crarbe Ha3BaHbBl AYXOBHBIE JIMIIA APMSIHCKOIO
BEPOUCIIOBEIaHUS.

Jukactepuss mnoiabp3oBajach IMHUPOKUMHU CyAEOHBIMH HOJHOMOYHUIMH
B OTHOILICHUU MPABOHAPYIICHUI, COBEPIIEHHBIX TyXOBHBIMHU Junamu. Ho, B ciaydae
COBEpUICHUSI UMHU NPECTYNICHUH CBETCKOTO XapakTepa, OHH MOIJIEKAIU
TpaXXTaHCKOMY IpaBoCyauio. JIMKacTepuu MONCYAHBI OBLIM U OpaKopa3BOIHBIC
nena, 0oCOOGHHO B TeX CIIydasX, KOTJA TSDKAYIIAE CTOPOHBI IPHHAIIICKAIN
K BBICIIUM cJosiM oOmiectBa. OaHaKo, OpUCAUKIHS JUKacTepuu He pacmpo-
CTpaHsUIach Ha HEMOKOPHBIX apXHEMUCKONOB M apXMMAHJIPHUTOB, a TAKXKE Ha
BEPOOTCTYIHUKOB. WX mMpecTynHble NesHUsd MOJJIeKaTd PAaCCMOTPEHUIO TOJBKO
LIEPKOBHOTO €000pa, KOTOPBIM CO3BIBAJICS HPHU YYACTHUH HECKOJBKHX EIMHCKOIIOB
U TOJ TMpeAceNaTe]bCTBOM KaTanukoca. [IpumeuarenpbHo, 4To mo 62 crarbe
Obo3penus..., yTBepXKJIeHUE pPEUICHUS LEPKOBHOTO cobopa O HaKa3aHUU
MPOBUHUBIIMXCSA BBICIIUX JYXOBHBIX JIMI, BXOJUJIO B KOMIIETEHIIMIO LAPCKOM
pnactu!’. Karanmkocy, emuckomaM M APYTHM IEPKOBHEIM CAaHOBHHKAM
KaTerOpUYeCcKH BOCIPEHIANIOCh MPUMEHEHHE (U3NYECKUX (TEJIeCHBIX) HaKa3zaHWH
MIPOTHUB HEMOKOPHBIX TYXOBHUKOB, MOCKOJBKY MOCICTHIE OBLTH O0KBHMHU CITyTaMH.
OHHM BOJILHBI GBUTH MPUMEHATH JHIIb TyXOBHBIE CAHKITHIS.

IlepkoBHOE IIpaBOCYIUE PACIPOCTPAHIIOCh U Ha JKEHIUH JIETKOTO IIOBEAEHUS,
KOTOPBIX CBETCKHH CyJ Haka3blBaJl JAYXOBHBIM IakasHHEM. HanoxeHue >MUTUMUN
BBIPAXaJIOCh B II0CTE, B MOJIUTBAX M B 3aTOYEHUU B MOHACTBIPSX, HA ONPE/IEICHHOE
Bpems. XOTs, CleIyeT Y4YecTb, YTO JYXOBHBIM JIMIAM 3allpelajoch HaJIOKEHHE
TakoH AMUTHUMHUHU, KOTOpas MOApasyMeBana IyOIWYHOE TMOpPHUIAHHE OJIYyTHUIL.
BBenenue naHHON CTaTbM AMKTOBAJIOCH TYMAaHHBIMH COOOpaKeHUSIMM, TaObl He
JOIMYCTUTh LEPKOBHBIM NPOU3BOJI U HEOOOCHOBAHHOE YHHI)KEHHE >KEHCKOIO
JIOCTOMHCTBA.

Jukactepun cTpOro BOCIPEHIANIOCh OCYILIECTBICHUE TIPakJaHCKOIO IIpaBo-
cynusi. B toii ke 62 crtatbe O603peHus... napeBud JlaBuUa yKa3bIBay, 4TO
«IIpennHauepraB i KaXJ0r0 COCTOSHHMS M Hapoja, nocessiomero 1pys3uto, cBou
rpaBsa, CyJl U YIpaBle€HHE HAKPEIKO 3alpeliaeTcsi OAHOMY IPAaBUTEIBCTBY BXOIUTH
B YIIpaBJIEHHE JPYroro. B ocoOEHHOCTH e apXuepesM BMEIIMBATHCS B Jea, 10
CyJa TpakIaHCKOTO OTHOCSIIMECS B KakoM OBl TO pojae W BUAe He ObLIO, HE
no3Bomsiercs» ¥, Bolee TOTo, 3aKOHONATENh KATETOPUUYECKH 3ANPETHI TIPUMEHEHHS
HakazaHUil CBETCKOTO IpaBa B IIEPKOBHOM IpaBocyauu. Bce taxe 62 crarbs

16 Tam xe, c. 228.
17 Tam xe, c. 230.
18 Tam sxe.
19 Tam xe.
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Obo3penus... tnacuT: «[lokonuky ObIBaM MPUMEPHI, YTO TYXOBEHCTBO, OT MHHUMOM
PEBHOCTH K Bepe MM 1O JIMYHBIM CBOMM BHJAM, HE pa3 OBLIO NMPUYHUHOKO
HApOJHOTO YTHETCHHS M, BMECTO KPOTOCTH €BaHTEIBCKOTO CJIOBA, COMPOBOXKIAIO
JEACTBUSI CBOUMHU JKECTOKHUMH SIBICHUSAMH, y)KacaloluMu npupony. Mmeperus
Obla CBUAETENBHUIICI0, KOTZa MOHAaXW 0e3 BCSAKOTO JalbHEHIIero OoCyXIeHHS,
CJMHCTBEHHO BJIACTHIO CBOETO, CHKMTald Ha KOCTpax JIIOJCH, MPHINYUBIIUXCS
B HEKOTOPBIX TPAXKJIAHCKUX MPECTYIJICHHUSX, IT0 MPOU3BOJICHUIO CBOEMY TIPEIaBajIy
MPOKJIATHIO 0cO0 TOYTEHHBIX U JaXKe IejIble CeMEWCTBa, M0 CBOEH BOJIE MeEIIaiu
MOrpeOeHUSIM YMEPIIMX M HACUIILCTBEHHO Pa3phIBAIM CYNPYKECKYIO YETy, HE3aBHCUMO
TEX MPUYUH, KOH JIOMYyCKATCS K PaCIyIIeHHI0 OpauHOTo corozan20.

7. CyneOHasi BJacTh

XapakTepu3ys HapcKylo BIACTh MPU aOCOIIOTHOM MOHApXUH, HAJI0 yYECTh, YTO
OIHOM W3 cep AEATSTFHOCTH TIaBBl TOCYAapcTBa OBLIO OTIIPABICHUE BEPXOBHOTO
npaBocyans. Llapckoil BmacTH OBUIM TOACYTHBI BCE JeNa KaK TPaKIaHCKOTO, TaKk
U YTOJIOBHOTO CYAOIMPOM3BOJICTBA, MpPUYEM BO BCEX CyAeOHBIX MHCTaHIUAX. Kak
MPABUIIO, IAPh BEPIIMI MPABOCYIUE MO0 0CO00 BaXKHBIM JeNaM, JIJIsl KOTOPBIX B BUJE
HaKa3aHUs BMCHSUTUCH JIUIICHUE CBOOOJBI, TSKKUE TEIICCHBIC HaKa3aHUsS, CMEPTHAS
Ka3Hb Yepe3 BHUCEJHILy, BHICOKHE INTpadbl W YBONbHEHHE (M3THAHWE) C Tocymap-
CTBEHHOH CITyKOBI.

ITo BceM YTONOBHBIM HPECTYMJICHHUSM M TpaXXTaHCKUM HCKaM, 0Co0o0M
3HAUUMOCTH, CBETCKOE IMPABOCYAHC BEPINHWI CYA MIHBAHOETOB, KOTOPHIX Ha
OOJDKHOCTH Ha3Havyal caM mapb. Kak mpaBuiio, MOMKHOCTH MIHBaHOE-
ra npejaHa3Hayangach NPEICTaBUTENSAM BBICIICH TI'PY3MHCKON apHCTOKpaTHH,
B yactHocTH: B Kaxetun, B Kaptinu u B8 COMXUTH TODKHOCTh MIIMBaHOera 3aHUMasa
3HATh TOJBKO I'PY3MHCKOM HALIMOHAJIBHOCTH U NPABOCIABHOM XPUCTHAHCKOM BEpBHI,
a B MYCYIbMAaHCKHX BIAICHHAX — BOXIN UX IUIEMEH. Pe3umeHnnu MauBaHOETOB
pacnonaranuck B TOunucu, B lopu, B TenaBu m Curnaxu. A MauBaHOeTH
MycynbMaHckuX mieMeH — B Kazaxu, B [ammaaune u B bopuano. Cpenu Bcex
MIMBAaHOETOB TMPEUMYIIECCTBOM IIONB30BAJICS TOWIHCCKUN MauBaHOeT. [TTaBHBIMU
YCIOBUSIMU 3aMeEUIeHUs JOJDKHOCTH MIMBaHOera ObUIM 4YE€CTHOCTb, 100poco-
BECTHOCTb, HEMPEIB3SATOCTh K MOJACYAHOMY ey, OECKOPBICTHE, TMOTHOE U HEYKOCHH-
TEJIBbHOE COOJIIOICHUE 3aKOHHOCTH.

[To BceM YTOJNOBHBIM Je€llaM CYIWIHIIE MIWBAHOCTOB OBUIO CYIEOHBIM OpraHOM
NEPBOM MHCTAHUMHU. A TPaKIAHCKOE MPaBOCYAHE MMHU BEPILMIOCH TOJBKO B TOM
Cllydae, €ClIM CTOMMOCTh TsDKOBI MpeBbInIaia 25 pyoneil. Bee ocranbHble TpaskIaHCKHE
WCKHU TIOJIeKAIM CyJy MOYpaBOB, HAIBajoB, O4e u Mamacaxyucu (ctapoct). [Ipu
pacCMOTpeHHH MAWBAaHOETaMH TPa)XKITaHCKUX HMCKOB, Ha CyHeOHBIX 3acCeTaHHIX
MPUCYTCTBOBAIM U TOpojckue MoypaBbl. Kaxxablii mauanOer, A yHnpoILEHHs
CYIOTIPOM3BOCTBA, TI0 COOCTBEHHOMY YCMOTPEHHIO, YUPEXKIal KaHIICISAPHIO.

20 Tam xe, c. 231-232.
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CyneOHble MPUTOBOPHI M PEIICHUS MAMBAHOETOB BCTYMAalW B CHIIy W TOAJe-
JKaJdu 00s13aTeIbHOMY MCIIOJIHEHHUIO, €CJIM TSKAYLIME CTOPOHBI, CBOE COIVIacHe
C BBIHECCHHBIM CyIeOHBIM aKTOM, 3aBEpsUTH IOANNCHIO. B TpoTWBHOM cirydae,
HEJIOBOJIbHASL CTOPOHA MMella MPaBO HUCTPEOOBATH OAMH AK3EMIUISP BBIHECEHHOTO
pelleHys U [10/1aBajla UCK B aINEJALUOHHYI0 HHCTAHIUIO.

3akoHOJAaTeIb YETKO OIpeessil OCHOBaHUSA OTKa3a OT IepecMoTpa Jelia
B almesUOHHOM Hopsijike. B mepByio ouepenb, 3TO Kacaloch TE€X pELIEHUH, Mo
IIOBOJY KOTOPBIX TSKIAYIIHME CTOPOHBI BBIPA3WJIM CBOE COIVIACUE, 3aBEPHUB €TI0
CBOUMHU MOJANUCSAMU. BO BTOpBIX, €cii UCTEK 4-X MECSUHBIN 3aKOHHBIA CPOK MOJaun
anIMessuM, KOTOPBIA OTCUUTHIBAICA CO JHS BBIHECEHHS PELICHUs CYAOM IepBOM
WHCTAHINH. ATIENSIINOHHAs WHCTAHIUA 00s3aHa ObLIA, C MOMEHTA IOJAaYU
aNIeJsMOHHOIO MCKa, B 2-MeCAYHbII CpOK BbIHECTH peleHue. [lo yBaxkurenbHOM
npuynHe (o OONIe3HM, WIM B CBSI3M C KOHYMHOW YJIGHOB CEMbH), CPOK MOJa4H
aIMeJsIHHOHHOTO HMCKa NPOJJIMBAJICA IO YCMOTpEeHUIo cyiapu. B 362 crarbe
Ob6ospenus... napeBud JlaBux CTpOTo Hpenympexgal O HEOOXOAMMOCTH
UCIIOJIHEHUS, BCTYIUBLIETO B 3aKOHHYIO CHily, pewieHus cyzpa: «IIpurosop omnoro
MOypaBa HE MOXET NEPEMEHMTb JPYroil MOypaB, KpOME LAPCKOI0 BBICOUECTBA
U BEPXOBHOIO Cy/a...».

W, nmocnennee. B rpy3uHCKOMl HayyHOH JuTEpaType BO3HHMKIA JUCKYCCHS IO
BOIIPOCY CYIIECTBOBAHUS B MO3/IHECpeAHEBEKOBOM [ py3un anBokaTypsl. Paznnunyio
TOYKY 3pPEHHS IO TOMY IOBOAY BBIcKazamum mpod. A. PoraBa u, omuH wu3
KpYIHEUIINX HCClieoBaTeIed HCTOPUH TPy3HHCKOTO 1paBa, npod. MB. Cyprymanse.
A. Porasa, cBoM cOOOpa’keHHS B IONB3y CYIIECTBOBAHMS HMHCTUTYTA aJBOKAaTOB,
MOJIKPENI TaHHBIMU U3 753 crateu OOo3peHus..., B KOTOPOW YMOMSHYTHI JTUIIA,
B KauecTBE IOJIHOMOYHBIX MPEACTaBUTENEH, 3a ONPENeIeHHYIO UIaTy, 3aMEHSIOLIIe
CTOpOHBI B cyneOHOM mpouecce. Kpome 3Toro, yBaxkaemblil yueHBI yTBepxkiali,
4To, OyJy4Yd MOJA TOCTOSHHBIM JaBJI€HHEM CO CTOPOHBI TPY3HMHCKOH oO0Ie-
CTBEHHOCTH, 0COOCHHO TOcJe BBICBUIKHM u3 I'py3un, mapesuy /laBuj He mocMen ObI
MOJaTh YUTATENI0 HeBepHYyIO mH(popmarmio. [lo muenuro A.Porasa, 3axoHOIaTens
MOT BOCIHOJIb30BaTbCs JAaHHBIMHM W3 HCTOYHUKOB, COCTaBJIEHHBIX 3aKOHOATEJbHOM
xomuccuedd naps Upaxmms 11 (1760-1761), B KOTOPBIX JEHCTBUTENBHO YMOMSHYT
WHCTUTYT TPEJCTaBUTENBCTBA B cyJieOHOM mporiecce. MHave paccyxaan npod. Ms.
Cyprynazase, 1o MHEHHIO KOTOPOTO, HU OJIMH JIPYT'OM MCTOYHUK JIPEBHETPY3UHCKOTO
IpaBa HE COACPKUT JOCTOBEPHBIX CBEACHUN O HANMYUHM WHCTUTYTa aJBOKATOB M 00

UX TIPCACTABUTCIBCKUX ITOTHOMOYUAX B Cy,[[eGHOM HpOHCCCGZl.

8. MHCTUTYTHI YaCTHOIO NMpaBa

Obospenue Ipyszuu no uyacmu npae u 3aKoHogedeHusi — COOPHUK
CPEIHEBEKOBOIO IIPaBa, PEryJIupyeT MHOTHME MHCTUTYTBI YacTHOro mpasa. 595-596

21 Us. Cyprynamse, K ucmopuu 2ocydapemea u npasa Ipysuu, Toumacn 1952, ¢. 14.
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CTaTbH 0603pe1m;1...22 KacaroTcsl HEOOXOAUMOCTH COBMECTHOM >KU3HU U JESITEIIb-

HOCTH 4YeJOBEKa, KaK Pa3yMHOIO CYLIECTBA M BO3MOXXHOCTH IOJYUYEHHUS HUMHU
B3aUMHOM BBITOZBI MPH BceoOmeM 3akoHomocmymanuu. Llapesuu JlaBux moydgai,
YTO HEYKOCHHUTEIBbHOC COONIONCHUE 3aKOHHOCTH — 3aJI0T BHEIIHEH Oe30MmacHOCTH
Y BHYTpPEHHEW CTaOMIBHOCTH 001mecTBa. [10aToMY, KaxIblii YieH o0IIecTBa JOIKeH
3a00TUTHCST O OJATOMONYYHH BCETO COIMyMa M €ro IMOJUTHYCCKOTO OpTraHU3Ma.
JInme npu BepXOBEHCTBE 3aKOHA MOXKHO JOCTHYb IpOrpecca B rocygapcTBe. 3aKoH
CTPOT0 HaKa3blBaj 3JOCTHBIX HAapyLIMTENed TpakJaHCKUX clIelloK. B apyrux
cratbsax (289-294, 640-641) 3zaxkoHOIaTelb yCTaHABIMBAI OTBETCTBEHHOCTH
B OTHOIICHUHU KaK JOJDKHOCTHBIX JIML, TaK U BCEro OOIIECTBa, €CJIM HUMEIH MECTO
SBHOE HapyllIeHHE 3aKOHa W HEyBaXXUTEJIbHOE OTHOLIEHHEe K CyIeOHOH BIacTH,
HETIOBHHOBEHHUE €TI0 PEIICHUSM, HEOOOCHOBAHHOE OOXKaIOBaHHE CY/ICOHBIX aKTOB,
HECMOTpsl Ha MX 3aKOHHOCTH. [lomoOHoe mesHume, mo MHeHHIO napeBnda JlaBunaa,
HETIONPOBUMBIH yIIepOd HAHOCHIIO aBTOPUTETY TOCYHapCTBa, MOpaXKaas B 0OMIECTBE
UIII03UI0 O€3HaKa3aHHOCTH M BCEIO3BOJEHHOCTH. BHenpenue mpuHUHUIIA
3aKOHHOCTH ¥ IPABOMOPSIKA, AT KOTOPBIX aBTOpP BBEN B IPaBOBOH 000OpPOT BecbMa
OpUTHHAIBHOE TPY3MHCKOE TOHATHE — «Kapruepeba» (xopoiuee 1ei0), CBHJE-
TEJIbCTBYET O BIUSHUM Hjaed eBporelickoro IIpocBeTuTeNbcTBA U €ro OCHOBHBIX
IIPUHLMUIIOB Ha opuandeckue B3wisael JaBuaa barparuonn.

A) Cyb6wexramMu vacTHOTO mpaBa, mo 421-422 crarbsm Ob6ospenus..., ObIIN:
Lapb U €ro ceMbs, BCE TPHU KaT€ropuu TaBaloB (KHA3eH) M BCE YEThIpe KaTeropuu
a3HaypoB (ABOpsH), gocTUrmmux 20-JeTHEro Bo3pacTa M HE JIMLIEHHBIX Jeeclo-
COOHOCTHM B BMAY JYLIEBHOI'O paccTpoiicTBa M ciaboymus. 3amura IHpas
U HHTEPECOB HECOBEPIICHHOJIETHUX M COBEPIICHHOJETHHX, HO HEICECIIOCOOHBIX
uI (B BUAY UX JYNICBHOW OONE3HHM WM CITa0OyMHs) BO3Jarajach Ha MX BEKUIH
— OINEKyHaX W TOMCYHUTENAX, O 4eM OyIeM paccyKaaTh B IIOCIeNHEeM maparpade
JIAHHOW TiaBbl. B 3HAUMUTEIHHOW CTENEHH OTPAaHUYMBANIACH TPABOCYOBEKTHOCTH
HU30B TPY3MHCKOTO OOIIECTBa — KPECTBhSH. 3/€Ch K€ 3aKOHOIATENb OTOBOPUI
MIPaBOBOHM CTaTyC TOrO HErPYy3MHCKOIO — apMSHCKOIO M €BPEHCKOro HacejIeHHs,
KOTOpPO€ BIpaBe 3aHMMAaThbCsl TOProBjei, Kak BHYTPH CTpPaHbl, TaK U C JAPYTHMH
ctpanamu. B 214-218 cratesix Ob6o3penus... perlaMeHTUPYETCs IPaBOCYOBEKTHOCTh
Pa3INYHBIX 00BETUHEHHUN — TOBAPHIIICCTB.

B) B Ob6ospenuu... monpoOHO yHOpsSAOYEHO MpaBo coOcTBeHHOCTH. Camoi
IpoYHOH (GopMoll TpHOOpETeHHs MpaBa COOCTBEHHOCTH 3aKOHOMATENb CUHUTAI
KyN4yl0, HA OCHOBE KOTOPOH moboe numo, 6e3 orpaHudYeHuil, MOIIO MPUOOTECTH
KaK JIBM)XXHMOE HMYINECTBO, TaK U HEABUKUMOCTH — IpPU COOJIIONCHUU
OTIPEICIICHHBIX YCIOBHH (IPEIBOPUTEIBHOTO OOpAIleHUsT B MECTHBIC OPTaHBI
YOpaBIeHUs U B CY[, Ul BBIICHEHMs NPaBOBOIO cTaTyca HEIBHKUMOW BEILN).
B 720 crarbe Ob6o3penus... OTOBOPEH MOPSAAOK MPUOOPETEHHS TOW HEIBHKUMOCTH
IPY3UHCKOH 3HATH, KOTOpas HAaXOAWJIACh Ha TEPPHUTOPHUAX, MOABEPTIIHXCS

22 J1. BarparHonu, yK. cou., c. 319.
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OIyCTOLICHHUIO B PE3yJIbTaTe BTOPIKEHUS BPAro>>. 3aKOHOATelIb YCTAHOBHI PEXKUM
HEOTPAaHWYCHHOTO OTUYKICHHS TAaKOW HEIBMKMMOCTH, TaObI HE IOIYCTHTH e
MIPEBpAIICHUS B IICITHHY.

Bropoii dopmoii mpaBa cobcTBeHHOCTH Obla 00IIEPONOBas COOCTBEHHOCTD,
KoTopo# nocesimensl 342—-351 crareu Ob6o3penus... Llapesnu JlaBu yka3wiBal, uTo
obmeponoBass COOCTBEHHOCTh B ['py3mu cymiecTBOBajia M3IaBHA W IMPaBO
pacmopspKeHUsl TUM HWMYIIECTBOM TPUHAANEKaIo Bcemy poxy. [lostomy, aBTOp
CTPOTO OTPAaHUYII IMOPSANOK OTUYXKICHHS 3TOUH (HOPMBI COOCTBEHHOCTH,
B YaCTHOCTH: JUIS BKIIOUCHHS TOTO WMYIIECTBA B TOPTOBEIH 00OPOT, HEOOXOIUMO
ObUT0 commacue Bcero pona. OOmiepomoBas COOCTBEHHOCTh TOPMO3MJIA Pa3BUTHE
WHTEHCHBHOTO X03siicTBa. Kpome atoro, B [py3num m3maBHa cymiecTBOBAI 0COOBIi
MOPSIIOK paszenia OOMmEepOIOBOH COOCTBEHHOCTH, NPEIYCMAaTPHUBAIOIINI pa3IHdne
B JIONIAX, CTapIIMX W MIAJIIUX IO BO3PACTy, COPOJUYEH — T. H. «Caympoco»
U «CayMIpoOco». ABTOp OTPHUIATEIFHO OTHOCHIICS K 3TOMY IMEPEKHUTKY IMPOIILIOTO,
KaK IIPOTHBOpPEUAIIEMY €CTECTBEHHOMY IpaBy M TpeOoBai ero MckopeHeHus. B 345
crarbe O6o3peHus... psAMo ykazaHo, uto «[Ipu pasmene mMeHUil JOKHBI OBITH
0€300MIHO YpaBHSAEMBI MEKAY HACICIHUKAMH BCE BBITOABI M YTOIbsSI, HCIIOIHCHUE
4ero BO3JaraeTcs Ha Onaropasymue Oe3mpHCTPACTHBIX CyIeld W pa3pemracTcs
xkpebuem». bonee Toro, 3akoHomaTenb MOABEPT KPHUTUKE, YKOPEHHUBIIHICS
B 0o0mecTBe MOPSIOK, OOJEICHHS HACIECIHHI[ XCHCKOTO TI0jJa, IPH pasleie
00IIepoI0BOi COOCTBEHHOCTH, B Cilydae KOHUYHMHBI Haciemonmarers. CormacHo 933
crarbe Ob6o3peHus..., «Korma mocie pasfena MMEHUS YyMpeT IBOPSHHUH, W TOCHe
HEro HEe OCTAaHeTCs JIeTeld My)Kecka IoJia, TOTHa MOXET OBITh JONyIIeHa IO
HACJIEICTBA J104b TIOKOHHOTO»24,

[Ipu wccnenoBaHuu TpaBa COOCTBEHHOCTH, PasyMHO KOCHYTHCS M IPaBOBOTO
pexuma Oecxoznoro umymectsa. B 204-205 crarbsix Ob6o3penus... 3aKOHOAATETh
OTOBOPHUJI YCIOBHS MPEBpPAIICHHUS HEIBIKHMOCTH B 0ECXO03HOE HMYIIECTBO
W yKa3al, 4YTO eCclIM COOCTBEHHUK, IPH JKWU3HHU, HE YCIIeN COCTaBUTh 3aBEIIaHUE U,
TeMm Oojee, CKOHUAlCs, HE OCTAaBUB IIPSIMBIX HACICIHUKOB MO 3aKOHY, BCE
HMYIIECTBO MOKOWHOTO MpeBpamiaeTcs B OCCX03HOE, MPaBOM PaCIOPSKCHUS
KOTOporo obmanaloT ero copoauuu. Ho eciam um Tex HET Ha JHUIO, OECXO3HOE
AMYIIECTBO TEPEXOIUT B PACIOPSIKEHHE TOCIOJA, CKOHUYABIIMXCS KPECTHSH.
Becxo3Hoe MMyIIECTBO 3HATH 3a4YHCIICTCS B Ka3eHHOE MMymiecTBO. OcTaBIascs
B KHBBIX CyNpyra 3HaTHOTO JIMIIA, TIOCJIe CMEPTH MY)Ka, MOIy4aeT Jullb 1/8 yacTb
UMyIIecTBa. BooBe Ka3eHHOrO0 KpPECThIHWHA II0JIATACTCS JIMIIL IOJOBHHA
IBIDKIMOTO OECXO3HOTO MMYIIECTBA, @ HEIBIKAMOCTh MTOCTYIIAET B PACIOPSDKCHUE
napsa. O 6eCX03HOM UMYIIECTBE €MUCKOMOB M JPYTUX BHICOKOMOCTABICHHBIX YHHOB
LEPKBH, 3200TUTCS caMa IIEPKOBb.

Hespi6nemocTh mpaBa COOCTBEHHOCTH — TIJIABHOE JOCTHIKEHHUE JIOXH
[poceenienns. Jlroboe HE3aKOHHOE ITOCATATENHCTBO Ha IPABO COOCTBEHHOCTH,

23 Tam e, c. 341.
24 Tawm e, c. 378.
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JIOJDKHO TIPECeKaThCsl )KECTKUMH MepaMu BO3JeHCTBHA. BO MHOTHMX CTaThsix
Ob6o3penus... TapeBud J{aBUI TMepEUHCIIIT MPECTYIUICHHS, TOCATAIOMINE Ha TYKYIO
coOCTBeHHOCTh: Kpaxa (cT. 190; 884-888); cokpeitne KpajaeHHOro (cT. 714-716);
HAXOXXJICHHE TMOTEPSHHOM CKOTHHBI W HeorIalieHue Haxoiaku (ct. 746); pazboii
(ct. 370-377); Kymig-mponaxa 4yXHX KpENOCTHBIX, 0e3 BegoMa HMX rocmop (CT.
638-639). 3a comepiieHHEe JaHHBIX MPECTYIUICHUH, C y4€TOM CTEIEHH TSIKECTH
NpPECTYIMHOTO JEsSHUs, 3aKOHOMATeNh YCTAHOBHJI CIEAYION[HE HaKa3aHUs:
1) oOmecTtBeHHOE TopuIlaHue; 2) mTpad; 3) TelecHble HaKazaHUs — IMOpKa,
OTCEUYCHHE BEpXHEH KOHEYHOCTH; 4) CMEpTHAs Ka3Hb.

B) B Ob6ospenuu Ipy3uu no wacmu npas u 3axonogedeHuss HECKOIBKO HOPM
KacaroTcsl OpadHOCEeMEHHBIX OTHOIIeHUH. OcoObIil nHTepec BhI3bIBaeT 705 craThs,
B KOTOPOW 3aKOHOAATENb OTBEPI, YKOPEHUBIIUKCS B JIPEBHEIPY3UHCKOM OOIIECTBE,
06BIYali TTOMONBKM MANOJETHHX JAeTel, C COIIachs MX POIMTENeH%>, KOTOpHIil
MeIIan JajdbHEHIIEeMy YTBEPKICHHIO HOPMAIBHBIX OTHONICHUI MEXIY CyNpyTaMu.
Lapesuu [laBun cuyutan, 4To IOPUAMYECKUH (GakT — OpakocodeTaHHE MEXKIY
MY)KUYMHOW W JKEHIIMHOW — TOJILKO B TOM Cilydae mpuoOpeTan o0s3aTelbHy0 CHUITY,
Korja oOpsia MPOUCXOAWT B IIEPKBH, MO MpaBociaBHOMY oObuar. dakTuueckoe
COXKHTEIBCTBO HE MMENO 00SM3aTeNbHON CHIIBI M HE NPHBOIUIO K BO3HHKHOBCHHUIO
MPaBOBOTO HMTOTAa MEXKIY CYNPYraMd B ACHEKTe JTUYHBIX M HMYIIECTBCHHBIX
otHomeHuid. CrenoBarebHO, TPaXKAaHCKUN Opak ObLT HempuemiieM st oOliecTBa
U TPU3HAHHUE €TO PEe3yJbTAaTOB BBI3BAJO OBl HEYIOBICTBOPHTEILHBIC MOCICICTBHS.
BuebOpaunbix nereit aBrop HazpiBan «lloGounbis getm». [lo 721-726 crarbsm
0b03penus..., UX TPABOBOU cTaTyc OBLI MPUHUKEH, MO CPABHEHUIO C JICTbMH,
POXXICHHBIMH B 3aKOHHOM Opaxe.

CormmacHo 698 cratbu «OO003peHHS...», OPAKOCOYETAHUIO IPEANIECTBOBAIA
nomonBka2%. Ee 3aKmodany poauTeny 6padylomuxcs CTOPOH H caMH OpadyroNIHecs.
JKeHux mpuIIOAHOCHI POTUTENISIM HEBECTHI 3aKiaj, 00beM M KauyeCTBO KOTOPOTO HE
ObUIHM 3apaHee YCTAaHOBJICHBI U 3aBHCENH OT BKyCa U COI[MAILHOTO CTaTyca JKeHHXa.
[Tocre moxydeHws 3akiaza HEBECTa M €€ PONUTENH HE MOIJIH OTKAa3aThCs OT
3aKioueHus Opaka. B mpoTuBHOM ciydae, oHH 00s3aHBI OBLIM BEPHYTH
MOJYYECHHBIH 3aKJIaJ U BO3MECTUTh MPUYMHEHHBIN yIiep0d B MATHKPATHOM pa3Mepe.
OTBETCTBEHHOCTh HACTyIlalla U B TOM CiIydae, €CJHM >KEHHUX OTKa3bIBaJCsi OT
3aKIIOYeHNsT Opaka, IOoCie TOTo, KaK OH IPHUITIOTHOCHII 3aKJIaj] HEBECTE H €€ CEMbE.
B Tex ke crarhsAX aBTOp MEPEUUCINII CIIydawm OCBOOOKICHHS KaK HEBECTHI M €€
poauTeneld, TaKk W JKEHHWXa OT OTBETCTBEHHOCTH 3a NMPHUYMHEHHBIH ymiepo:
«704. 3nech, OIHAKOXK MOIYCKAIOTCS NPUYUHBI, KOM MOIYT pa3pylIUTb CBATOCTb
CIIOBa M HE JOMIYCTAT coBepiueHus Opaunoro: OHu momararorcss 705 pacmyTHOE
MOBEJCHUE HEBECTHl WU JKCHHXA, OOJNC3HHW IMEPHOAMYCCKUE MpOoY: KpaifHee
HECXOJICTBO HPAaBOB, MOKOJHUKY COI03 OpayHbIi €CTh TJIaBHBIM OCHOBaHUEM

25 Tawm e, c. 338-339.
26 Tam sxe, c. 338-339.
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¥ TIONIOPOIO CYIIECTBOBAHHS rocyaapcTs»?’. Kpome 3aknaja KeHMX MPHTIOTHOCKIT
HeBecTe cBaAeOHBIH momapok?d. Tlomapok, Kak IpaBHIO, HEBECTE MPHIIOTHOCHIIH
JKEHMX W WIEHBl €ro CeMbH, KOIJa HeBecTa BXoAMJa B oM Myxa. K uuciy Takux
MOJIaPKOB OTHOCHIIUCH T.H. «IHUPHUC aXJUcCa» M «ITUPHUC CaHaXxaBUCa» HEBECTHI.
[MonpoOHas pernmameHTanus OPUAUYECKON MNPHUPOABI CBaJeOHOro mMmojaapka
MTOATBEPIKAACT JKEIAHUE 3aKOHOAATEIS ONPEACTUTh TPaHH YKOHOMHYECKOW CBOOOIBI
U TIpaB JKEHILMHBI, a TaKXKe IOBBICUTH €€ TPaJULHOHHBIA CTAaTyC B IPy3HMHCKOM
cembe. B ciyuae KOHYMHBI JKCHIIMHBI O€37eTHOM, CBaAEOHBIM MONAPOK, «IIHUPUC
axJIuca» M «IUPUC CaHAXaBHCa» HEBECThl OCTABAINCH B CEMbE MYXKa M, B OTIIMYUH
OT MPHUJIAHOTO, €€ CeMbs HEe MOoIlIa ux ucrtpeboBarh. bosee Toro, Ha3BaHHBIE BELIH
BO3BpAIIAUCh HX MApPHUTEIIM. JDKOHOMHYECKas CBOOOMA >KEHIIMHBI HAIPSIMYIO
3aBHCENIa OT MMYILIECTBA, MOJy4yaeMOro OT CBOEH CeMbH, B Ka4eCTBE IPHJIAHOTO.
O6beM NPHUIAHOTO M €ro KauyecTBO HE ObUIM 3apaHee YCTAHOBIEHBI M IMOIHOCTBIO
3aBUCENM OT COLMAJIbHOIO CTAaTyca M HMYIIECTBEHHOIO COCTOSHHUS CEMBbH
JKEHIIMHBI. 3aKOHOAATeNb Tak)Ke€ OrOBOPHJI HEOTPAaHMYEHHOE NPaBO KEHILHHBI,
pacropsKaThes MPHUIAHBIM M0 COOCTBEHHOMY YCMOTPEHHIO. MyXK, JIUIIb IO JOOpoi
BOJIC JKCHBI, MOT PacHOpSIIUTBCS HMMYIIECTBOM U3 ee mpupaHoro. [locime cmeptu
MaTepH, MPUIaHoe, [0 HACIEACTBY — PaBHBIMU JIOJISIMHU, Notyyanu ee aetu. Ho eciu
JKCHIIIMHA yMHpajia Oe3IeTHOH, ee CeMbs MMela IpaBo HCTpeOOBaTh MPUAAHOE,
KpoMe TOW [II0JM, KOTOpas INpHHA/ylexkana MyKXy HnokoiHoil. Eciu B Camapmanu
— CyneOHEKe aBTOp MPSIMO YKa3al ATy JONIO Cympyra — 1/8 9acTh Kak IBIKHIMOTO
AMYIIECTBa, TaK ¥ HENBIKUMOCTH, B OOo3penuu... TAKOH OTOBOPKU HE BCTPEUACM.
B 458 crarbe Obo3penus... napeBud JlaBua HazBaln TOT clydyaid, Korja >KEHIIUHA
nocje MpeKpaieHus Opaka mo pa3Boay, Tepsila MpaBo Ha UCTPEOOBAHME TOJIOBUHBI
npusaHoro: «OKeHa HapyIIUT CBATOCTh Opaka M IO PacllyTHOMY HOBEIEHHIO OyneT
MIPUIHHOIO PACITYIIEHUs OpadHOro, JUIIAETCS TOJIOBUHBI U3 MPUAAHOTO, KOTOPOE TI0
YCTaHOBIEHMIO BaxTaHroBy, OCTaeTcs B MOJIB3Yy JETEH, €CITM OHBIX HMeeT»2?.,

B Ob6ospenuu I'pysuu no uacmu npasé u 3axonosedenus pan crareit (961-966)
MOCBSILIEHBI NMPEKpaLIeHnio Opaka 10 pa3BOAY CYNpPYIroB, B KOTOPBIX 3aKOHOJATENb
BEIPA3WI CBOE OTPHUIIATEIHHOE OTHOIICHHE K 3TOMY HHCTHUTYTY OpadyHO-CEMEHHOTO
npasa. Pa3Bos — He TOMyCTHM, 32 UCKIIIOUCHHEM CYNPY>KECKOM HEBEPHOCTH, MPUYEM
TOJIBKO CO CTOPOHBI JKEHIIMHBI. ONIHAKO, TTOCIENYIONe cTaTbu Obo3penus... IPSIMO
HA3BIBAIOT €IIC YETHIpE CITydasl AOIMYCTHMOCTH PAcCTOp)KeHHs Opaka, HO, TIPH 3TOM
OTOBapuBaeTcss HEOOXOIWMOCTb COBIAJCHHUS CBETCKHUX M LIEPKOBHBIX 3aKOHOB.
B wactHOCTH, peub uaer: 1. o mpomaxe 0E3BECTH OTHOIO M3 CYIpyroB; 2. O MO-
JUTUYECKOH CMEpPTH OJHOTO W3 CYIPYIOB; 3. O HEMPUTOTHOCTH K COXKHUTEIHCTBY,
KoTopas Oyner JokKa3aHa B MEIUIMHCKOM Mopsake; 4. 0 HEONPOBEPKUMOM
J0OKa3aTelbCTBE MOMBITKH YOWMHCTBA, COBEPIICHHHOTO OJHUM U3 CYIPYTOB.

27 Tam xe.
28 Tam e, cT. 754-757, c. 346-347.
29 Tam e, c. 258.
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B mepeuncrnennsx ciayuasx, cormacHo 963 cratbu Ob6o3peHus..., BOIPOC
pacTopikenus 6paxa gomkHa pemmts Jukactepus>’ . Ecim penrenne GyneT NpHHATO
B TIOJIB3y MYXa, OH B IIpaBe OTIIYCTUTHh OBIBIIYIO XeHY oOecuemenHod. Ho, mpu
3TOM, 00S3aH BEpPHYTHh €W HpHUJaHOE U TO OJArONpPHOOPETCHHOE HMYIIECTBO,
KOTOpo€ OBUIO CO3[aHO B NEPHUOJ COBMECTHOW KM3HH, KPOME TeX CIy4aeB, KOTJa
JKeHa JI0OpPOBOJIBHO IMepejaeT MYKy MPAaBO PACIOPSIKEHUS €€ UMYILIECTBOM WU IIPH
pa3Bozie MO NPUYMHE CYNPYKECKOW HEBEPHOCTH, KOrZa >KeHa TepseT IOJIOBUHY
CBOETO MPHUAAHOTO.

[Toxamyii, camoii GOMBIIOI HOBaLMEH ISl TO3XHECPETHEBEKOBOTO I'PY3HUHCKOTO
OpauHo-ceMeifHOTO TpaBa OBUIM TE YCJIOBHS PacTOPKEHHS Opaka, KOTOpHIE
nepedncieHs! B 964 u 965 crareax O6ospenus... 3L, a Taxke MpaBOBbIE MOCTEACTBHS
3TUX ycloBui. B uwacTHOocTH, mapeBuu JlaBuj Ha3biBaeT: |. HECOBMECTHUMOCTH
U HEYXUBUHBOCTH XapaKTEepOB, MO MNPHUYHHE KOTOPHIX HeIelecoo0pa3Ho
nanbpHelmee coxpaHeHue Opaka; 2. 3abolieBaHME KCHH B Iepuoj Opaka
HEU3IIEYNMOH OO0JIe3HBIO: 3apa3HOl OONE3HBIO, NMCUXHMUYECKUM PACCTPOUCTBOM,
SMMJICTICUEH WM M30 PTa HCXOIIIUM HENPUSTHBIM 3alaxoM, MM, KOTJa JKeHa
BBINIBET 3€JIbE IS CPBIBA OCPEMEHHOCTH WIM JPYTMM JacT MOJ00HOE 3eibe;
3. 0e3meTHOCTh JKCHBI U OTKa3 MY)Xa yCHIHOBHTH UYXKOTO peOCHKA; 4. eclH KeHa
OyIeT yaudMHa B JDKEJOHOCUTENIbCTBE Ha MY’Ka; 5. €CIM OJHOMY M3 CyNpYroB
MHKPUMHMHHUPYETCSI COBEpIICHUE KpPasku, M3MEHa Lapio M OOIIeCTBY, WIN yOMHCTBO
koro-nu6o. Ilpu pacTopkeHnum Opaka IO BBIMICIECPCUNCICHHBIM IPHYHHAM,
3aKOHOMATENb 00sM3al MyXKa BBIIATh OBIBIICH >keHe MmocoOwe Ha coaepikaHme,
C Y4eTOM €€ COLMAIBHOTO MOJOKCHUS M YCIOBHSIMH PAacTOp>KeHHs Opaka. 3acimy-
JKHUBAeT BHUMAHMSA M TOT (DAKT, YTO aBTOP ONPEACICHHYIO OO OTBETCTBEHHOCTU
BO3JIaraj Ha LEPKOBHBIE KPYTd, TpeOys OT HHUX palIeHHUs MO COXPaHCHHIO
IETOCTHOCTH Opaka M HEe3bIONIEMOCTH CEMEHHBIX YCTOECB.

I') Cdepoii perynupoBanus OpadyHO-CEMEWHOTO MpaBa SBISIOTCS OTHOLICHHS
MEX]y POIUTENsIMU U JAeTbMU. B 863 ctatbe Obo3penus... ykazaHo: «3aKkoH OOXHiA
U TOCTAHOBJIEHHUS] TOCYJAapCTBEHHBIE IOBEJIEBAIOT HETSAM HMETb IOBHHOBEHHE
K CBOMM pOIUTENAM. 3a HapylIeHHE AOJDKHOTO K BJIACTH UX YBa)KCHHS WIM 32
HAHECEHUE OCKOpPOJICHUS, JEeTU IMOABEPraloTCs HAKa3aHUIO, COIIACHO BOJH HX
ponuteneil. OMHAKOXK MPU CEM €CTh 00S3aHHOCTHIO Cy[eH MPUIIC)KHO BHUKHYTH BO
BCE€ MOAPOOHOCTH, OT YEro MPOU3OIII0 HEYIOBOJILCTBHE MEXAY POAUTEISIMHU
U JIeTBMH H KOTJa YCMOTPHUTCS, YTO TPHUMHOIO BPaXKIBl OBUIM CAMH POAUTEIH II0
KaKUM-TH00 TpeapaccyakaM WM MPOM30ILIO CHSl OT MPEINOYTCHUS OIHHUX JAeTei
nepes IpyTUMH, TOTJa HaKa3aHUE CMSTYaeTcs M 3aBUCHT OT YCMOTPEHHUS CyAei».
JlanHas craThsi MO3BOJISIET CHeNIaTh BBIBOJ, YTO 3aKOHOJATEIb MOAYEPKHUBAI CBOE
MOYTEHWE MHOTOBEKOBOM TpPaAWLMU YBaKMUTEJIBHOIO OTHOLIEHHUS K CTapIIUM
YJICHaM CEMbU U, B 3aKOHOJATEIBHOM MOpSJKe, 3aKkpemsi ee. OQHaKo, MPOCBETH-

30 Tam e, c. 387.
31 Tawm e, c. 387-388.
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TENIBCKUE HJICH TMPOHUKIN Jake B MPOYHBIC CEMEIHbIC YCTOM, MO3BONSAS CMATrYarh
3acHIIMe TIPHHINIIA TTOKOPHOCTH W HMCKOPCHSS SIBHBIC OTPHUIATENBHBIC MEPEKUTKU
nponwioro. MMeeTrcs B BUAY, MPEAB3SATOC OTHOIICHHE PONUTEICH K CBOUM IETSIM,
MPOSIBIISIEMOE B HEMPHUKPBITOM CUMITATHH K OJHUM — «POTUTEIBCKUM JFOOUMYHUKaAMY
U B IIPETHAMEPEHHOM MPUHUKECHUH TIPaB «HEMYTEBBIX JETOK.

) B 465469 crathax O6ospenus... > NPpaBOBOMY YIOPSIOYCHHIO MOUICKAT
BOIIPOC YCBIHOBJICHUS, B CIIydae O0OOIOIHOTO COINIACHS CYIPYTOB W IPH OTCYTCTBHU
TCHETHYECKUX HACJICAHUKOB. 3aKOHOJATENb YCTAaHABIMBACT IOPSJIOK U YCIOBUS
YCHIHOBIICHUSI, B3aUMHBIC TpaBa M OOS3aHHOCTH YCHIHOBUTENCH M yCBIHOBICHHBIX,
MOPSIIOK W YCIOBUS JHUIICHHS YCBIHOBICHHBIX HACJIEICTBAa CBOUX MPUEMHBIX
poauTenen.

E) 465-466 cratbu O6o3penus...>3 TOCBAIIGHBI 3allUTe NPAB U MHTEPECOB
BJIOB M cupoT. Cieays eCTeCTBEHHO-NPABOBLIM INpPHUHIUIAM, IapeBud JlaBung
TpeboBan OT pomurenei 3aboTy 00 ocupoTeBIIMX AeTsSX. Eciom BmoBa IOBTOPHO
BBIXOIIMIIA 3aMYK, MECTHBII YMHOBHHK, YIHTBHIBAs MHTEPECHl CHPOTHI, 00sS3aH OBLI
HA3HAYNTHh €My HaJ3MpaTelsi U3 3HATHOTO COCIOBUS. B 00s3aHHOCTH Haa3upaTens
BXOMJIa 3a00Ta O JTMYHBIX U UMYIIECTBEHHBIX NIPAaBaX U MHTEPECaX HECOBEPIICHHO-
JEeTHEro numa. [TMaBHBIMU YCIOBHSIMH HIEHCTBUTEIBHOCTH Ham3opa OBIIH
JIO0OpPOCOBECTHOCTh HAI3UPATENsl H €r0 PaIdBOCTh IPH COONIONCHUN BO3II0KEHHBIX
obs3anHOCTel. EsxerogHo Hag3upaTens HPEACTaBIAN LAPCKOMY YHHOBHHKY
TOAPOOHBIA OTYET O CBOCH HesiTeNnbHOCTH. Ecim Hag3uparens, Mo HeyBaKHTEIEHON
MIPUYMHE, OTKA3bIBAJICS OT BBITONHEHUSI CBOMX OOS3aHHOCTEH MM HETOOPOCOBECTHO
OTHOCHJICSI K HUM, €T0 OOSI3BIBAJIM BOSMECTUTH YIIEpO, MPUIMHEHHBIH CHPOTE.

K) B Ob6osperuu... 1oBoibHO OO0JbIIOE KOMUYECTBO cTarted (423-448
— «OneKyHH 1 UX JOIDKHOCTH — BEKHJIN» ) PETYIUPYIOT €Ile OAWH HHCTHTYT OpadHO-
CEMEHHOTO IMpaBa — OINEKY W IONEYHTEIHCTBO. 3aKOHOAATETh HE 3a0BLI, YTO
WHCTUTYT OTNEKH W TIOTMEYUTENHCTBA HE OBLIT UYXKJ JIPEBHETPY3UHCKOMY MpaBy
U B COOpHHKE, JOBOJBHO YETKO, OMPEICIMJ OCHOBAHUS BO3HUKHOBEHHS OIEKU
U TIOTICYUTENBCTBA, MpaBa U OOSN3aHHOCTH OINEKyHa (TIOTEYUTEIS) W OIEeKaeMOTO,
BO3PacT OMEKAEMOTO JIMIA, €r0 JIMYHOC M HMMYIICCTBEHHOE IIOJII0KCHUE, YCIOBHS
IpEKpalleHusl ONEKU M IomeuuTenbeTBa u ap. Llapesuu [laBug mpsiMo ykassiBadl,
YTO HA3HAUCHHE BEKWIM — ONEKyHa BBI3BAHO OCHPOTEHHEM JIMIIA B MAaJONETHEM
BO3pacTe, KOTAa OH eIle He JOCTUT BO3pacTa AEeCHOCOOHOCTH M II03TOMY HE MOT
CaMOCTOSITEIEHO OCYIIECTBILTE CBOM IpaBa M 00s3aHHOCTH. Oleka MpoaoinKatach
JO IOCTHIKEHMs JIMLIOM COBEpIIEHHonerus, T.e. — 20-jeTHero Bo3pacTa. [JaBHOM
0053aHHOCTBIO BEKWJIM OBLIA 3aIIWTa MMYIIECTBEHHBIX IPAB ONEKAeMOro JHIA,
B TOM YHCIIC U Ha Cynme. 3alluTa Xe JHYHOCTH OIIEKaeMOTO BO3JIarajach Ha €ro
HAJ3UpaTeNs, ¢CIM CHPOTa HE NMPOKUBAI B CEMbE CBOEro BeKmid. OMEKYHCTBO
BO3JIaTaJIOCh JMIIb Ha JIUI] OJaropogHOrO MPOMCXOXKJICHUS — YECTHBIX U OECKo-
PBICTHBIX. 3aKOHOZATENb YETKO OMPEACST KaXIyI COIHAJbHYIO KAaTETOpPHUIO

32 Tam e, c. 299.
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U COOTBETCTBYIOIINX €l ONEKYHOB: JUIsl OIaTOPOIHOTO JIUIIA OTIEKYHOM MOXET CTaTh
TOJBKO JIMIIO OJAarOPOTHOTO MPOUCXOXKICHUS, IS TOPOKaHUHA — TOJBKO
TOPOXKaHUH; IS IAPCKUX KPECThSH — TOIBKO MOYpaBBl M HAIIBAJBl dTHX KPECTHSH;
a 3a00Ty 00 OCHPOTEBIIMX TOCIHOJCKHX KPECThAHAaX 3aKOH BO3Jlaraja HX
KpenocTHUKOB. B Q6o3peHuu... m1omycKasoch OCyLIECTBICHUE MOJHOMOYMM
ONEKyHCTBA U CO CTOPOHBI POAHUTENEH MaloideTHUX cupoT. OmHAKO, IPHU
HECOONIONCHIH WM HETOIDKHOM COONIONCHUM UMH CBOUX OOS3aHHOCTEH, OHU
W3TOHSUIMCH C ONEKYHCTBA M HECNIM IMOJHYI0 MAaTepUalbHYI0 OTBETCTBEHHOCTH 32
NPUYUHEHHBIA ymiepO. 3/1ech ke pacCMOTPEHBI clydad MOTEYHTENHCTBA HaJ
HEIEeCIOCOOHBIMH JIUIIAMH, KOTOPBIE JHIIAIACH BO3MOXKHOCTH OCYIICCTBICHUS
CBOUX TpaB M O0S3aHHOCTEH MO NPHYUHE TDKEIONW HEU3IEUNMOU OOJE3HH WU
MICUXUYECKOTO paccTpoiicTBa. B maHHOM ciryuae, CpOK IONEYUTENBCTBA HE OBLI
OTpaHHYCH, KPOME TeX CIy4aeB, KOT/a JIMI0 BBI3JOPABIMBAIO WM BCTYHAIO B Opak,
UMesl CBOE 3/I0pPOBOE COBEpIICHHONIETHee MoToMcTBO. Ilocime mcredeHus cpoxa
BEKHIBCTBA, ONMEKYyH 00s3aH OBUI MPEICTAaBUTh OTYET O IMPOJICIAHHON padoTe
OBIBIIEMY OIIEKAaEMOMY, — TENEph YK€ COBEpIUICHHOJETHEMY JIHIy. B ciyuae
r[pex(z[eBpeMeHHof/'I KOHYMHBI OIICKYHa HWJIM MNOICYUTCIIA, OINCKY W MNOINCYUTCILCTBO
MaJOJIETHEH CHPOTHl MM COBEPIICHHOJETHETO HEAEeCIIOCOOHOTOo NHIa,
NPOJOJKAIH HACICIHUKH YMEpPIIETO WU, IIPU IOJHOM COOJIIONCHUHN
BbIHICTICPEYUCIICHHBIX yCHOBHﬁ, Ha3Ha4YaJIUCh HOBBIC BCKUJIH.

9. HCTUTYTBI YI0JIOBHOIO NpaBa

A) Cy0ObeKThl YTOJI0BHOTO MpaBa

B 329-332 crateax Obospenus... napesud JlaBuna, Nmpu MNepedUCICHUU
CyOBEKTOB YTOJIOBHOTO IIpaBa, MPSIMO YKasaj, YTO YTOJOBHAs OTBETCTBEHHOCTh
HacTymaer ¢ 18-JleTHero Bo3pacta, IpH YCIOBUH, YTO JIMIIO B 3APaBOM yMe, T.€. HE
cTpajgaeT NCHXHYECKHM pacCTPOHCTBOM wuimu craboymmem>*. Jlns mum,
HEJIOCTUTIINX COBEPUICHHOJETHUS, MO TPY3MHCKOW MIPaBOBON TpaauIUH,
3aKOHOJATENb HCIOJb30BaJ] MOHSITHE «yacako» W BCE MpaBOHApPYLICHUS,
COBEpIICHHBIC JTaHHOHM KaTeropuel JHIl, KBaTH(UIIMPOBAI, KaK CMATYAIOIINEC BHHY
obcrositeniberBa. [1o 939 cratbe Obospenus..., B cilydae NPHYMHEHHUS yinepoOa
37I0POBBIO YEJIOBEKA, WIH Jake HACTYIUICHHUS CMEPTH, POIUTEIM HECOBEPIICHHO-
JICTHETO TIPECTYIHHUKA IIATHIN «CAaKUMO» — Ha JIGUCHHE, WM — «CaMapXxo» — Ha
MIOXOPOHBI MocTpanaBmero: «To ecTh MM OT c1aboro CMOTPEHUST PONUTENCH NETH,
0 PE3BOCTH CBOEH, JOHECYT BpEd IPYr-APYTY, TOTAA MPSIMO OTHECETCS CHS
K HeOPEKEHMIO M CMOTPEHMIO POIHTEIhCKOMY»>>. Takke OH TEPEUMCIMI JIMII,
MOAJICKANNX OTBETCTBEHHOCTH, MPU COBEPILICHUH YTOJOBHO-HAKA3yEeMOTO JCSIHUS:
YIICHOB IAPCKOM CEMbBH; BEICIIEE AYXOBEHCTBO, IPU COBCPIICHHH UMH CBETCKOTO

33 Tam sxe.
34 Tam e, c. 277.
35 Tam e, c. 379.
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IPECTYIICHU; NPEACTaBUTENEN CBETCKOWM 3HATU; rOpojcKkod mnarpuunuar. Eciu
JAHHOU KaTeropuu HUHKPUMHHHMPOBAJIOCh HPECTYIHOE JESHHUE, 3aKOHOJATelb
TpeboBal yCTaHOBIEHHUS BO3pacTa IOJ03PEBAEMOr0 JIMIA, €T0 BMEHAEMOCTH
U CTENECHH BUHOBHOCTH, OOCTOSATENHCTB HCKIIOUAIOIMIMX, CMATYAIOMUX WU
OTATYAIOUIMX YTOJOBHYIO OTBETCTBEHHOCTb, a TAK)KE COBEPILUEHUE IPECTYILICHUS
HETOCPEJCTBEHHO MJIM IPU COYYACTUM — C YETKHUM OHNpeJelIeHHEM poiei
coy4acTHUKOB. [Ipu BBIICHEHHH TaHHBIX OOCTOSATENBCTB, CyJ YIOJHOMOYEH
BBIHECTU 3aKOHHBIM M CIpaBeUIUBbIA IpUroBop. C HEKOTOPHIM OIPAaHUYEHUEM,
aBTOp K CyOBEKTaM YyTOJOBHOI'O IpaBa MPUUYUCIUI U YTHETEHHBIX HHU30B
IPY3MHCKOTO OO0IIecTBa — KPEHMOCTHBIX KpecThsiH. J[aHHOEe 00CTOATENHCTBO
npeaonpeaensioch IOCHOJCTBOM KPENOCTHUYECKUX OTHOIIECHUN U JTUYHOHU
3aBHCUMOCTBIO KPECTBSIHCTBA OT CBOUX IOCIIOJ, B BUJY YEro OHU JIMIIAJIUCH IIPAB
U HE MOIVIM CaMOCTOSITEJILHO y4acTBOBAaTh B IIPAaBOBBIX OTHOLIEHMAX, & OTBETCTBEH-
HOCTb HECIM JUIIb Iepe]l CBOUMHU rocrnogamu. IIpocBeTUTenbCKUE B3TISABI
OTPA3UINCh U HA MO3ULUU 3aKOHOAATENs MO MOBOAY HEJOIMYCTUMOCTH YIOJIOBHOM
OTBETCTBEHHOCTU B OTHOILIEHUM HEOIYLIEBIECHHBIX IPEIMETOB M APYTUX >KHUBBIX
CYLIECTB, KpOMe uesloBeKa. JIUIb B TOM cilydae, €ClIM 110 XalaTHOCTU CBOUX XO35€EB,
KUBOTHOE IOTPaBUT MOCEBBI W 3THUM HPHYMHHT ymepO numy, mo 813 crartbe
Obospenusi..., OTBETCTBEHHOCTb HECYT X0351€Ba CKOTHHBI KaK 332 YMBIIUICHHYIO BUHY,
TaK M 32 HEOCTOPOKHOE MPaBoHapyIeHHe («darepan»)3O.

b) IIpodsema BuHBI

UccnenoBanuio B3MIsLI0B LlapeBuda JlaBuaa o BUHOBHOM OTBETCTBEHHOCTHU
nocasen Tpyx mpod. Me. Cyprymagse’’. Tlpu M3ydeHHH BHHOBHON OTBETCTBEH-
HOCTH, 0COOBIN HHTEpeC BhI3BIBAIOT 878—883 ctarbu O6o3penus..., B KOTOPBIX aBTOP
paccMoTpen mpoOieMy CONOCTaBIEHUS HEOCTOPOKHOM BHUHBI U CIIy4yailHOTO
npoucuiectBus: «878. HemacTHbld cilydau Ha3blBalOTCSA Te€, KOrjna JelcTBUE
NPOU30iJeT COBEpPUIEHHO HedasHHO, Hampumep; 879. Korma pyOutcsa nec
W HEYassHHO JIepEeBOM 3ajiaBlicH Oyaer apyroi udenoBek. 880. Korma kTo-HHOYIb,
Opocast Ha AepeBO MKy WIH YTO-HHOYyOb APYroe, 4ro0 CIIMOWTH C OHOTO IUIOM,
HEYassHHO yOBET WJIM MOPAHUT UYEJIOBEKA, KOTJa BO BPEMS KOHCKOTO PHCTAJIMINA HE
MOXKET yIepKaTh JIOUIaaed U MPUYMHHUT cMepTHoe yOuiicTBo. 881. be3 HamepeHus
yOUTB, YAAPHUT JPYTOTO, a TOT YMPET, WIN IO IIAIOCTH, JKeJIask UCITyTaTh KOTO-IH00,
OT CTpaxa WIN HEYasHHOCTH OyJeT OT HEero 3acTPellsTH, Takke Kormaa OepeMeHHas
JKCHIIMHA, OBITh KeM-HHOYIb MCIyTraHa, BEIKCHET Mpexk/e BpeMeHH mion. 882. Bee
CHH U TIPU THOAOOHBISI UM HEUAsSHHBIC CIydal CYASATCS U pa3CMaTPUBAIOTCS IIO
00s13aTeNbCTBAaM, COIPOBOKIABIIINM caMOe JISHCTBHE 1, TI0 MEpe CETo, OIaropasyMuio
cyiell mpejacTaBiseTcs HajlaraTb Haka3aHUE Ha BHHOBHOI'O B HEYasHHOM
CMepTOyOHiiCTBE, M B MpPOYEM YAOBIECTBOPEHUH 3a KPOBb IIOJIAraeTcs cOOOpasHO

36 Tam xe, c. 355.
37 Ys. Cyprynanse, L{apesuu Jlasuo o sune, «Cadaora Camapramm» 1962, Ne 6, c. 54-57.
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3akoHy BaxtanroBy. 883. Ho, xorma B mogoOHOM cMmepToyOuiicTBe OymeT
MOJIO3PEHHNE YMBIIIJIEHHOCTH CaMOro AEWCTBUS, TOIZA MPUIEKHO pa3cMaTpUBAECTCS
neno u Oepercs B cooOpakeHHE — HE OBLIO JIM CCOPBI, BPaKIbl, HCHABHUCTH,
(aMUIBHBIX M JIUYHBIX HEYAOBONLCTBUH. B Takom ciydae n300aMuCHHBIN
B HAMEPEHHOCTH CMepTOyOHiicTBAa HaKakeTcs Kak cMepToyGmiina»>®. 3Hauenme
JAaHHOHM cTaTbM BaXKHO U B TOM IUIaHE, YTO LapeBuy JaBuja B Hell mepedrciui U Te
IpUMEpPbl HECYACTHOIO cilyyas, O KOTOPbIX HE YIOMHHAETCs HU y ODKBTHME
(EBpumust) Mranmunackoro (Cestoropckoro) B Marom [yxoeHom 3axoue — COUU-
HeHue Havana XI Beka, HU B 3axonax yaps Baxmanea VI. Onnako, B OTIUYUM OT
Camapmanu..., Obo3spenue..., K COXAJICHUIO, HE CONEPKUT NEPEYHS TEPMHUHOB,
0003HAYAOMINX BHHOBHOE NEsSHHE M IOAPOOHOE OmMHCcaHWE OO0CTOATEIBCTB
CMSTYAIOMIMX U OTSATYAIOMINX BUHY.

B) Buabl HakazaHui

3HAaUUTENbHOE KONMYECTBO cTareit Obospenus... PeryIupylOT CHCTEMY
HaKa3aHUH, u3BecTHyI0 B Ipy3um eme co BpemeH mapst Baxranra VI. Tem Ooree,
yT10 3akoHbl 1apst Baxranra VI, B kauecTBe cBOEro IMIaBHOTO UCTOYHUKA, ONMUPAINCH
Ha TPY3WHCKOE OOBIYHOE NpPaBO, KOTOPOE, B PAaBHOHM CTENECHH, OBUIO HM3BECTHO
U TpUeMIIeMO IS BCEX YacTell mcropmueckoit [pysmu. Cpenu Haka3aHWA 4acTHO-
IIPaBOBOE BO3EICTBHE, MOCIEAOBATENBFHO YCTYIAIO MECTO MYyOIMUHOMY Haudanly H,
BMECTO KOMITO3HIINH, KOTOPYIO BBITUTAUMBAIIH MOCTPadaBIIel CTOPOHE, KaK YacTHOE
BO3MEIICHNE NMPUIMHEHHOTO yIiiepda, Bce dYalle HCIONB30BANHCH ITYOIUTHBIC
mTpadbl, B KOTOPBIX BBIpaXKaJicsi UHTEPEC TOCYIapCTBEHHO-OPTaHU30BAHHOTO
obmectBa. [ly0nmunbie mTpadsl MHUPOKO MPAKTUKOBAIKNCH TMPU OTATUYCHUH
HaKa3aHUs, 0COOCHHO — B Cllydae pelUanBa IMpecTyIuleHus. boiee Toro, B HEKO-
TOPBIX CIIy4asX caM Cyl MTpadoBal JHIO, OTKAa3bIBasCh HAa3HAUYATh YaCTHOE
BO3MeEIIlEHUE MPUYUHEHHOTO yiiepOa. OmHako, cpeau Haka3zaHWH, MO0 TpPEKHEMY,
BCTpEYAETCs T.H. «caylmaTHO» — IulaTa 32 KPOBb, KOTOpas BCErJa HOCHJIA YaCTHBIN
XapakTep W BHIIUIAYMBANACh B IIOJB3Y IOCTpamaBiieil CTOpoHBI. «CaymaTHoy»
TUTATHIIA: TIPU HECOOIIONIEHUM CTOPOHAMHU YCJIOBHH OpadHoro jmoroopa (727-729
cratbu Q603penus...); 3a MUCbMEHHOE ockopOneHue OmaropomHoro numa (803—-810
cratbu Obo3penus...); 3a npenrodonesue (896—-897 crarbu Obo3penus...). beiBanu
CITydau, KOTa «cayIaTHoy Ha3HaYal Il BMECTe C APYTHM HaKa3aHHUEM — IITpadoM: 3a
JOKEeCBHUICTENbCTBO (563 crathsi O6o3penus...); ecli B Jpake, Ha CTOPOHE CBOETO
TOCIOJIMHA, ydacTBOBad ero kpenocTHoW (940 crarbsi Ob6ospenus...). Ocoboe
3HaueHue umeer 241 crtarbs O6o03peHus..., B KOTOPOH 3aKOHOIATENb TEePEUUCIINIT
OCTallbHBIC BUABl HaKa3aHWH: CMEPTHYIO Ka3Hb Yepe3 BHCEIUILY; TEICCHBIE
HaKa3aHUs — OTCEUCHHE PYKH, s3bIKa (IpH BBIAade TalHBI), modowm; mrpad;
TUIIeHUuEe CBOOOABI M TONUTHYECKYH) CMEPTh — JIMIIEHHWe Bcex mpaB. MHorma
roCy/lapcTBEHHOE MITpadoBaHUe, KaK MyOJUYHOE BO3ME3ME W JIMIICHUE CBOOOIBI

38 J1. BarparmomH, yK. cod., . 368-369.
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UCTIOJIB30BATNCH MPHU HApyIICHUH O00S3aTeNIbCTBEHHBIX OTHOIICHHMH. BBeneHue
JAHHOTO HaKa3aHWS — IPaBOBas HOBAlUs 3aKOHONATENS, MOCKONBKY ATOT BHI
HaKa3aHUs 3a MOJOOHOE JesHWE, HE YIOMHHACTCS B MPYTHX HCTOYHHKAX IPEBHE-
rpysuHckoro mpasa. Cxopee Bcero, napeBud JlaBuj, MoJOOHBIM BO3AECHCTBHEM,
CTpEeMMJICS K YKPEIUICHHIO aBTOPUTETA LAPCKOI BIACTH M OOCCIECUEHHUIO HE3BIOMC-
MOCTH YaCTHO-TIPABOBBIX OTHOIICHHIH.

VYrojoBHOE TpeciieNoBaHNEe M HaKa3aHHE IPECTYITHUKOB — OJHA M3 IJIABHBIX
3a/1a4 MPaBUTEIBCTBA, O 4eM MpsMo ykaswbiBaeTcst B 601 crtarbe Obo3penus...:
«IIpaBUTENBCTBO, OTrpaxaas MpaBO KaXAOI0 M3 COTPaXKJaH BO BCEH IENOCTH
U HETPUKOCHOBCHHOCTH, OIWTEIBHO HAONIOHAeT 3a MPECTYIUICHUSMH H HaKa-
3aHMAME» . 3aKOHOJATENb TPeGOBAN TOYHOTO M HEYKOCHHTEIBHOTO IPUBEICHHS
B HCIONHEHUE Haka3aHUs. XoTs, [IpocBeTHTENbCKHME MJEH U B 3TOM BOIPOCE
MO3BOJIAIOT CAENATh OMPEJCICHHYIO OTOBOPKY — MYApBIM LapeBUY MPEKPacHO
MOHUMAJ, YTO TOJHKO >KeCTOKMMH HaKa3aHMSIMH HEBO3MOXXHO HCKOPEHHTH
MIPECTYIHOCTD; OAMO3HBIC HAaKa3aHUs, 3a9acTyI0, TONBKO O3JIOOJSIIOT OCYKICHHOTO
U TIPOTHUBOIOCTABIISIIOT €T0 OOLIECTBY M BIACTIM. B moTBepxkIeHNE TaHHOM MBICIN
3aKoHOAaTeNsl, pa3yMHo mpusectu 602 cratbio O603penus..., B KOTOPOH aBTOP
nucan: «Ho Tak, kak TouyHOe HAONIONEHHWE BCEH CTPOTOCTH IPEANHACAHHBIX
3aKOHAMH HaKa3aHWil He Bcerna ObIBaeT COBEPIICHHBIM HCIIPABICHUEM, HO YacTO
eIlle CIYKUT O)KECTOUCHUIO CEp/lla M K HepacKaeHHOM 3aKOPEHETIOCTH B MOPOKaX,
TO ¢ KpaifHeH OCTOPOXKHOCTHIO M OCMOTPUTEIBHOCTHIO, TaK YTOOBI, HE OCIalIsisi
BAXXHOCTH M CHJBI 3aKOHAa, HE OTATONIANach HUYbS Cyap0a BbImIE Mepbl. Ho
HAKA3aHHS HEOOXOTMMBI, M60 HEPEIKO M MOPOK HMeeT BHJI 106poneTemm» O,

W, naxoneu. IIpocBeTUTENbCTBO CBOIO JIENTY BHECIO M B YTBEpXKICHUE
B YTOJOBHOM IIpaBe IMPHHIWNA — Ka)XJ0¢ HAKa3aHUE ODKHO COOTBETCTBOBATH
CTCTIEHU TSDKECTH COJCSHHOTO M BMEHATHCS C YUETOM JHYHOCTH IPECTYITHHKA,
a TaKkKe Bpena, NMPUUYMHEHHOTO OOINECTBY M KOHKPETHBIX OOCTOSITEILCTB Jela.
B nByx cratbax Ob6ospenus..., 3aKOHOJATENb CTPOTO MPEANHCAl COOMIOACHUE 3THX
npuHIHoB: «572. Korma kro-HHOYIb, 3Has TailHy HMapCKyIO MU OOIIECTBCHHYIO,
OHYIO TIpEXJe BPEMCHH OOHApYXHUT, MO 3aKoHY, numaercs s3bika. 573. Ilo
00CTOSITENIECTBAM, 3aKOH CEH CMSITYeH: OH C TOYHOCTBIO HCIIOTHSAETCSI TOJIBKO B TO
BpeMs, KOTJla caMo JIefiCTBHE COCAMHEHO C BPEAOM TOCYAAPCTBEHHBIM HIIH CO 3JI0M
HapOAHBIM; B MPOTHBHOM CIydae BHHOBHBIH H3TOHSECTCS CO CIYXOBI Tak, Kak

Heonpeuenﬂfomnﬁ MCPBI OOJITIIMBOCTH CBOETO 5[3LIK8.)>41.

39 Tam e, c. 320.
40 Tam sxe.
41 Tam e, c. 314.
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HCTOYHHKA IIPaBa, BEPa M MPUCHTA, IIaph U apCTBYIOMNH TOM.

B Ob6ospenuu I'pysuu no uacmu npae u 3axomogedenus, napeBud JlaBua
mopoOHO omucai, JAeHCTBYmIIy Bo BTopoi momoBuHe XVIII Beka, cucremy
BOCTOYHO-TPY3MHCKOIO IpaBa. B yacTHOCTH, 37€Ch PacCMOTPEHbl HOPMBI U3
CobopHuka 3axkoHos yaps BaxmaneaVI, 3axoHOJATEeIbHBIC aKThl MEPHOAA
napcreoBanus Mpakus 11 u T'eoprus XII.

C xakoit ke 1enblo cosfaBainock Obospenue...? [lo Hamemy niryOodaimemy
yOexxneHuo, mapesnd JaBum BBIpa3wi OnaropomHeiiimee jXelaHHE, O03HAKOMHUTH
MEPEIOBYI0 YacTh PYCCKOTO OOIIECTBa C MHOTOBEKOBOH TpajMIIMed TPYy3HHCKOM
[UBHJIM3AIMA U, B OCOOEHHOCTH, C TPEXThICSYENETHEH HCTOPHEH Tpy3HHCKOU
rOCYZapCTBEHHOCTH M TPaBOBOW KYJIBTYpHI, YTOOBl pYyCCKHE YHHOBHHUKU
BO3IEPIKAIHCH OT YHIDKCHUS M OCKOPOJIEHUS TPY3HH, YTO, 3a9aCTyI0, HMEIH MECTO
B orHowmeHun Haponos Kpaiinero Cesepa, Cpenneir Asuu u CesepHoro Kaskasza.
Oto — Bo nepsbiX. U, Bo Bropsix: Hasun I'eopruesuy barparuonu, BecbMa HauBHO
IyMall, 94To, KoTja-HuOyab, 1Mo Boiie OoKbeil, Poccus BHeMIIeT k mpockbe mapeBnyda
JaBuna U Apyrux rpy3MHCKMX IMaTPUOTOB M BOCCTAaHOBUT IPY3HMHCKYIO LAPCKYIO
BIacTh. brmaroponactBo mapesuda JlaBupa HposSBUIOCH JHUIIL B HEYracaeMoM
JKEJITAHUM BOCCTAHOBJICHUS! I'PY3HMHCKOH TOCYIapCTBEHHOCTH, & HE B CTPEMJICHUU
npectoio3amenienus. OcyuiecTBUTh cBoro Meuty JlaBua barpatuonu mneitancs
gepes Obospenue Ipy3uu no uacmu npasé u 3aKoHogedenusi, KOTOPOE H II0
COACPXKAHUIO, U IO 3aKOHOJATEJBHOM TEXHHKE CXOXE CO BTOPBHIM CIOEM
Camapmanu bamonucweunuc [asumuca, T.e. ¢ «C» CBOIOM, KOTOpPBL LlapeBUY
Jaeun co3nan B [lerepOypre, B 1811-1813 ronax.
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Polish regaining of independence in November of 1918 required from the new-
born state the adoption of new legislation, regulating the political and social system.
The main aim became to replace the legal regulations binding under the partitions
(from 1795). This article is devoted to the characteristic of constitutional bills (Con-
stitution and legal acts of constitutional nature) and resulting executive acts, which
regulated the political and social system of the Polish state in the interwar times.

On 22 November 1918, Jézef Pitsudski issued a decree on the highest represen-
tative authority of the Polish Republic. Its main goal was to establish the political
system of the Polish state in the so called intermediary period, that is until the
Legislative Sejm was summoned. The highest power was in the hands of Provisional
Chief of State — Jozef Pitsudski. He appointed the cabinet consisting of the Minister
President (Prime Minister) and ministers. They reported to the Provisional Chief of
State!. Legislative drafts were to be approved by Jozef Pitsudski, and later published
in the Journal of Laws of the Polish State. On the day of issuance they became
legally binding. They had to be accepted during the first session of Legislative Sejm.
The cabinet also issued their own legal acts that required Prime Minister’s countersi-
gnatureZ. The cabinet was moreover bound to prepare the budget, later accepted by
Provisional Chief of State. Jozef Pitsudski, on the request of Prime Minister and
responsible minister also appointed state officials?.

Yet another decree was issued on 28 November 1918 to conduct the Sejm
election, pertaining to the electoral law. Each citizen had both types of voting rights,
regardless the gender, unless entitled to vote and being at least 21 years old*.
Provisional Chief of State called the election’. The Supreme Court settled the dispu-
tes in case of the protests®.

' Dekret Naczelnika Parstwa o najwyzszej wladzy reprezentacyjnej Republiki Polskiej z 22 listo-
pada 1918 r. (Dz.U. of 1918, No. 17, item 41), art. 1, 2.

2 Ibidem, art. 3, 4.

3 Ibidem, art. 7, 8.

4 Dekret o ordynacji wyborczej do Sejmu Ustawodawczego (Dz.U. of 1918, No. 18, item 46),
art. 1,5, 7.

3 Tbidem, art. 11, 14.

6 Ibidem, art. 90.
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The so called ,,Small Consitution” was another act regulating the state political
system. Its full title was: Legislative Sejms ordinance of February 20, 1919, entru-
sting Jozef Pitsudski with the further execution of the office of Chief of State. The act
replaced the decree of 22 November 1918. It was supposed to bind until the Legisla-
tive Sejm adopted Constitution, therefore it also was an interim regulation’. Under
its provisions, Legislative Sejm extended the title of Chief of State to Jozef Pitsud-
ski. It is worth noting that the act formulated a new office of Chief of State in place
of Provisional Chief of State. The sovereign and legislative power was not in the
hands of the nation, but in hands of Legislative Sejm. Acts passed by the Legislative
Sejm had to be approved by the Prime Minister and minister. Chief of State repre-
sented the Polish state, he also was responsible for the execution of civil and milita-
ry acts. State acts had to be countersigned by the responsible minister®. In coordina-
tion with Legislative Sejm, Chief of State appointed the cabinet. ,,Small
Constitution” did not mention the prerogatives of the Chief of State. Chief of State
and the cabinet had to gain the trust of Legislative Sejm°.

First Constitution of the reborn Polish state referred to the solutions in the
French constitutional Laws of 1875. It was adopted on the 17 March 1921. Changes
and addenda to it were made by the so called ,,August novelization” of 2 August
1926; after Jozef Pitsudski’s coup d’etat of May 1926!°. March Constitution consi-
sted of 126 articles and 7 chapters, preceded by a preamble, which referred to God
and the tradition of the Constitution of May, 3 from the times of Polish-Lithuanian
Commonwealth. Polish state was a republic, and supreme power (sovereign) was in
the hands of the nation, who exercised it with the offices: legislative — a bicameral
parliament: Sejm and Senate, executive — President and responsible ministers, judi-
cial — independent courts!?.

Members of Sejm and Senate were elected in five-element election: universal,
secret, direct, equal and proportional. Each citizen, regardless of the gender, had
a right to vote if having full public rights, lived in the constituency at least one day
before the elections were issued in the Journal of Laws, being 21 years old!2. Those
having the voting rights, regardless the place of residence, at least 25 years old could
be elected to Sejm!3. Senate suffrage was granted to everyone having the right to

7 Uchwala Sejmu z dnia 20 lutego 1919 r. o powierzeniu Jézefowi Pilsudskiemu dalszego spra-
wowania urzedu Naczelnika Panstwa (Dz.Pr.P.P. of 1919, No. 19, item 226), par. II.

8 Ibidem, par. II, point 1.

9 Ibidem, par. II, points 2-5.

10 Ustawa z dnia 2 sierpnia 1926 r. zmieniajgca i uzupelniajqca Konstytucje Rzeczypospolitej
z dnia 17 marca 1921 r. (Dz.U. of 1926, No. 78, item 442), art. 1-8.

W Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej (Dz.U. of 1921, No. 44,
item 267), introduction, art. 1, 2.

12 Ustawa z dnia 28 lipca 1922 r. — Ordynacja wyborcza do Sejmu (Dz.U. of 1922, No. 66, item
590), art. 1, 2.

13 Ibidem, art. 5; Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej, art. 11,
12, 13.
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vote in Sejm elections, living in the constituency at least one day before the election
and being at least 30 years old!4. Each person granted suffrage and being at least 40
years old could be elected to the Senate. The Sejm has 444 deputies and senate 111
senators. The Supreme Court settled the disputes in case of the protests!>.

Members of parliament and senators had a free mandate, therefore they were
the representatives of a whole nation, not restricted by any instructions of their
electorate. They received immunity: non-liability (they were not responsible for their
activity in Sejm/Senate or outside, during the exercise of parliamentary office) and
inviolability (without Sejm or Senate’s consent they could not be persecuted and
imprisoned). When they were caught red-handed, the marshal of Sejm/Senate could
be summoned and release a member of parliament/Senator from custody). Members
of parliament and Senate were bound by material incompatibilitas (incompatibility),
so they could not receive the financial and personal benefits from the Treasury and
formal incompatibilitas, meaning that they could not hold two or more official
administrative positions (for example member of parliament and senator, editor-in-
chief). Member of parliament and senator received compensation for exercising of
their parliamentary mandate'®.

The cabinet and Sejm had the Legislative initiative!”. The bills could be passed
only after the consent of Sejm (Senate had thirty days to file objections). According
to the Constitution’s primacy rule, no act could be contrary to the provisions of the
Constitution. Legislative matters included the adoption of the budget, identification
of the military status, consent for conscription, introduction of taxes and public fees,
taking a national loan and introduction of amnesty!8.

Meetings of Sejm and Senate were open. Under certain circumstances they
could be confidential. As a rule, the resolutions in Sejm passed with regular majority
under required quorum — one third of the total number of members of parliament.
Members of parliament and senators could submit their interpellations to the govern-
ment!?.

Sejm and Senate joined as the National Assembly to elect the President of the
Republic of Poland for a 7 year term by an absolute majority2?. If the President was
not able to run the office, the Sejm marshal would have replaced him?!. President
summoned, opened, deferred and closed Sejm and Senate proceedings. He was
entitled to dissolve the two houses under justified claim of the cabinet. He announ-

14 Ustawa z dnia 28 lipca 1922 r. — Ordynacja wyborcza do Senatu (Dz.U. of 1922, No. 66,
item 591), art. 2, 3; Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej, art. 36.

15 Ustawa z dnia 17 marca 1921 roku. Konstytucja Rzeczypospolitej Polskiej, art. 19.
6 Ibidem, art. 17, 20, 21, 22, 23, 24, 36.
17 Tbidem, art. 10.
18 Tbidem, art. 3, 4, 5, 6, 25, 35, 38, 47.
9 Tbidem, art. 30, 32, 33.

20 Ustawa z dnia 27 lipca 1922 r. — Regulamin Zgromadzenia Narodowego dla wyboru Prezyden-
ta Rzeczypospolitej (Dz.U. of 1922, No. 66, item 596), art. 1.

21 Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej, art. 39, 40.
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ced budget as an act, he signed the bills and had them announced in the “Journal of
Laws of the Republic of Poland”. He could issue regulations, orders. Every official
Presidential act would require, however, the countersignature of the Prime Minister
and the responsible minister. In addition, when parliament was dissolved in case of
emergency, he could issue statutory instruments (at the request of government, si-
gned by the President, Prime Minister and all ministers)?2. The President appointed
and dismissed the Prime Minister at his ministers’ request. He was the supreme head
of the armed forces. In case of war, at the request of the government, he appointed
the Supreme Commander of the State Armed Forces. The President could grant
pardon, he represented the state abroad, appointed diplomats, and concluded
agreements with other countries?>. With the approval of parliament he could declare
war and peace. He appointed judges2*.

The President could not hold another office. He was not responsible parliamen-
tary, because his each act was countersigned. He was, however, constitutionally
responsible for treason, breach of the Constitution, or criminal offense. Sejm held
him liable, and the State Tribunal judged and gave judgment?. It should be noted
that the State Tribunal constituted of the chairman — the first President of the Supre-
me Court and twelve members appointed externally: eight by the Sejm and four by
the Senate. At least six members of the Tribunal, must have had a law degree.
A person who was 40 years old, benefited from full public rights and had not held
any public office could become a Member of the State Tribunal2.

The Council of Ministers (government) consisted of ministers and the President
— Chairman of the Council of Ministers (Prime Minister). The government was
jointly and severally responsible (constitutionally and parliamentary), the individual
ministers within their ministries, but they were also responsible for presidential
official acts. State Tribunal with constitutional responsibility, judged and gave judg-
ment?.

The state system based on broad autonomy, also territorial one, under the March
Constitution. It existed at the municipal and county level, and was carried out by the
legislative and executive authorities. It failed to be established at the level of the
voyvodeshipZ®.

The March Constitution guaranteed a wide spectrum of civil rights and also
defined the responsibilities of citizenship. As part of the former, all were equal
before the law, had the same right to court, profited from the protection of life,

22 Ibidem, art. 25, 26, 44.

23 Ibidem, art. 45. 46, 47, 48, 49.

24 Tbidem, art. 76.

25 Ibidem, art. 51, 53.

26 Tbidem, art. 64; see to: Ustawa z dnia 27 kwietnia 1923 r. o Trybunale Stanu (Dz.U. of 1923,
No. 59, item 415), art. 11.

27 Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej, art. 55, 56, 57, 59.

28 Ibidem, art. 3, 65, 67.
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liberty or property regardless of the origin, nationality or religion. Ownership of land
was subject to legal protection. They had a right to the inviolability of domicile and
correspondence, freedom to choose their residence and freedom of movement, labo-
ur protection, care from the state, the freedom to express their thoughts and beliefs,
conscience and religion. The Constitution also guaranteed the freedom of the press,
research, citizens’ right to associate and assemble?®. Every nationality could prese-
rve their language, national symbols and establish schools and associations3. Their
obligations, though, included: allegiance to the state, respect for the Constitution
and the applicable law, military service, paying local taxes and fees, respecting the
state authorities, educating their children as the rightful citizens and providing them
with basic education!.

The Constitution could have been amended upon the request of one quarter of
the statutory number of MPs, and the change was to be approved by two-thirds
majority in the presence of at least half of the statutory number of MPs or sena-
tors32,

Elections for Sejm were held on November 5, and for the Senate on 12 Novem-
ber 192233, and the first President of the reborn Polish state, after being elected by
the National Assembly, took office on 14 November 192234,

New Constitution of the Polish state was adopted on 23 April 1935. It consisted
of 81 articles and 14 chapters. It had changed the previous parliamentary system to
the system strengthening the the President, who was the head of state. The first ten
articles setting out the general state rules are called the “Ten Commandments”. The
principle of solidarity meant that the state was the common good of all citizens.
They exercised their freedom of conscience, expression and association, but fre-
edom was limited by the common good. Work was under the care of the state, and
was the basis for the “development and power” of the Republic3?.

The President was responsible only before God and history. He had to take care
of the state welfare and be ready to defend it. The government, the Sejm and Senate,
the armed forces, courts and state control were under his authority3°. Official acts of
the President required the countersignature of the Prime Minister and the responsi-

29 Tbidem, art. 95, 96, 98, 99, 100, 101, 102, 103, 104, 105, 106, 108, 111, 117, 118.

30 Ibidem, art. 109, 110; see: P. Dabrowski, Legal Status of Private Schools, Associations and
Other Lithuanian Organizations in the Republic of Poland in 1930s: Outline of Issues, ,,Zeszyty Nauko-
we Gdanskiej Szkoty Wyzszej”, vol. 14, Gdansk 2014, pp. 27-34.

31 Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej, art. 89, 90, 91, 92,
93, 94.

32 Tbidem, art. 125.

33 Uchwala z dnia 28 lipca 1922 1. o terminie pierwszych wyboréw do Sejmu i Senatu na zasadzie
nowej ordynacji wyborczej (Dz.U. of 1922, No. 66, item 592).

34 See to: P. Dabrowski, Zabdjstwo Prezydenta Gabriela Narutowicza — proces Eligiusza Niewia-
domskiego, ,,Jmponderabilia. Biuletyn Pitsudczykowski”, vol. 2, Gdansk 2011, pp. 144-165.

35 Ustawa konstytucyjna z dnia 23 kwietnia 1935 r. (Dz.U. of 1935, No. 30, item 227), art. 1, 4, 5, 7.

36 Ibidem, art. 2, 3, 15.
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ble minister. There were also the so-called prerogatives, which did not require any
additional approval. A catalogue of these powers was limited. It included, among
other things: suffrage; indicating the Presidential candidate and during the war his
own successor; appointing and dismissing the Prime Minister, first President of the
Supreme Court, President of the Supreme Audit Office, Inspector General Inspector
of the Armed Forces and the Commander in Chief. The prerogatives did not compri-
se: conclusion and ratification of international agreements; determination of war and
peace; representing the state in international relations; summoning and dismissing
the Sejm and Senate; the supremacy of the armed forces or manning state offices®’.

The President was elected for a seven year term by the Assembly of Electors,
consisting of: the Marshal of the Senate, Marshal of Sejm, Prime Minister, first
President of the Supreme Court, Supreme Head of the Armed Forces and 75 elec-
tors, chosen from among the “worthiest citizens” by Sejm and Senate. If the retiring
President and the Assembly of Electors pointed their candidate, the general vote was
held. In case of death, the Speaker of the Senate replaced the President?®.

The big change in comparison to the March Constitution was the extension of
ministerial responsibilities. In addition to individual, solidary, parliamentary and
constitutional responsibility for the official acts of the President, ministers were also
politically accountable to the President. Thus, they could be dismissed “at any
time3°. With constitutional responsibility, the State Tribunal settled the disputes and
gave judgment. It consisted of the First President of the Supreme Court, six judges
and six deputy judges, all appointed by the President. Only the Judge of a general
court could become a judge of the Tribunal. Members of the Tribunal held their
office honourably?.

Parliament consisted of Sejm and Senate. Sejm counted 208 members of parlia-
ment and Senate — 96 senators. MPs were elected for five years, in four element
elections: universal, secret, direct and equal. Sejm suffrage was granted to every
citizen regardless of the gender, who was benefiting from full civil and civic rights,
at least 24 years old*!. Anyone having the right to vote in Sejm election, being at
least 30 years old could be elected to Sejm*2. Senate in turn, consisted of Senators
— one third indicated by the President and two-thirds elected through elections*3.
Right to elect depended on few factors: personal merit, education and citizens’

37 Ibidem, art. 12, 13, 14.

38 Ibidem, art. 16, 17, 20, 23; see to: Ustawa z dnia 8 lipca 1935 r. o wyborze Prezydenta
Rzeczypospolitej (Dz.U. of 1935, No. 47, item 321).

39 Ustawa konstytucyjna z dnia 23 kwietnia 1935 r., art. 28.

40 Ustawa z dnia 14 lipca 1936 r. o Trybunale Stanu (Dz.U. of 1936, No. 56, item 403), art. 1, 2,
4,5.

41 Ustawa konstytucyjna z dnia 23 kwietnia 1935 r., art. 32, 33; see to: Ustawa z dnia 8 lipca
1935 r. — Ordynacja wyborcza do Sejmu (Dz.U. of 1935, No. 47, item 319), art. 2, 3.

42 Ustawa z dnia 8 lipca 1935 r. — Ordynacja wyborcza do Sejmu, art. 4.

43 Ustawa konstytucyjna z dnia 23 kwietnia 1935 r., art. 47.
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confidence. Everyone who had the right to be elected to Sejm and was 40 years old
could be elected to Senate**.

Government and Sejm had the legislative initiative. The Constitution classified
laws and decrees issued by the President as legislative acts*>. The Constitution also
included provisions relating to the armed forces. They were to uphold the security
and sovereign state. In addition, every citizen was required to perform military
service. Once a year the President defined conscription, decided on the use of the
armed forces and appointed Commander in Chief, who answered before him?6.

The state administration was supposed to be a “public service”. It encompassed
the government administration, local government and economic self-government.
The Supreme Audit Office controlled the state finance. The President appointed and
dismissed the president of the office?’.

The Constitution could have been amended on the initiative of the President,
government or one quarter of the statutory number of members of parliament*8,
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Summary
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The state system of the reborn in 1918 Republic had been evolving. Initially,
adopted legislation defined the system as transitional — temporary. It was not until
the March Constitution, modelled on the French constitutional Laws of 1875, which
introduced a system of parliamentary government. It was amended in August 1926
after a coup d’état carried out by Jozef Pitsudski. In 1935, a new Constitution came
into force. The system herewith introduced, strengthened the powers of the Presi-
dent, who gained authoritarian entitlements.
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The legal status of the Poles in the Kingdom of Poland
(1815-1914)

Established on the legal grounds of the Treaty of Vienna and proclaimed on the
20t of June 1815 the Kingdom of Poland, according to the treaties signed on the 3t
of May 1815 between Russia, Austria and Prussia, was supposed to be “necessarily”
joined with the Tsardom of Russia through “its constitution™!.

The Constitutional Act of the Kingdom of Poland from the 27! of November,
next to strictly institutional provisions related to the appointment and competences
of the particular authorities guaranteed civil liberty. In the reality of that time, from
the normative point of view, the Constitution was considered as one of the most
ground-breaking on the continent?. Unfortunately, Emperor Alexander I from the
very beginning left for himself the possibility to change and interpret the text of the
constitution, which practically led to the violation of the liberty accorded.

On account of the frames of the article I will not refer to the legal status of the
Kingdom itself, my aim is to depict the rights and obligations of the Poles from the
moment of the establishment of the Kingdom to year 1914 when the First World War
broke out.

Constitutional period

During the first stage of the existence of the Kingdom of Poland the basic legal
act specifying its structure and competences of the particular authorities together
with the legal status of the Poles was the constitutional act of the Kingdom of

I See article 5 of the Treaty of Mutual Friendship, entered in Vienna on the 21st of April/3rd of
May 1815 between The Emperor of All Russia and The Emperor of Austria, The King of Hungary and
Czech in: Krolestwo Polskie. Dokumenty historyczne dotyczqce prawno-politycznego stosunku Krole-
stwa Polskiego do cesarstwa Rosyjskiego, published by M. Radziwilt and B. Winiarski, Warszawa
— Lublin — £6dZ 1915, p. 39.

2 See the opinions about the Constitution 1815, e.g. B. Winiarski, Ustréj polityczny ziem polskich
w XIX w., Poznan 1923, p. 116; H. 1zdebski, Ustawa konstytucyjna Krolestwa Polskiego z 1815 r., [in:]
M. Kallas (ed.), Konstytucje Polski, Warszawa 1990, p. 220.
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Poland signed by Alexander I on the 27t of November 1815 and announced to the
Poles on the 24™ of December the same year3. The Constitution was supplemented
by the organic statute and the book of law, the publication of which was a common
competence for the king, Council of State and national representatives.

From the formal point of view the Constitution was very progressive. It gave, as
for that time, adequate guarantees of personal inviolability, also it defined the rules
of imprisonment and serving a sentence®. This liberal constitution was, unfortunate-
ly, violated from the very beginning. Alexander I, just before the endorsement of the
project of the Constitution, implemented editorial changes to it, enabling for later
violation of the Poles’ personal freedom.

The Emperor avoided the adjuration of the Constitution and used imprecise
formulations to introduce changes and interpretations of the text favourable for him.
In his secret correspondence he clearly pointed out that “the benefaction of the
constitution he does not consider as not revoked” and that the act is binding for the
nation, not for him, also that he is a judge, not a party of the constitution’. More-
over, the Emperor credited himself to be the only interpreter of the Constitution. The
cabinet rescript of Alexander I from the 13t/25t% of May 1821 claimed that “if the
main body of the text needed an explanation, then I myself have the only right to
utter how it is supposed to be understood; as the author of each work knows best
what was his intention®. The appointment of offices was also meaningful. Appointing
gen. Jozef Zajaczek for a deputy of the Kingdom of Poland and choosing the Grand
Duke Constantine for the head of the army resulted in most of the rights specified in
the Constitution not being realized and such a state exacerbated each year.

The Constitution of the Kingdom of Poland distinguished civil rights, civic
rights and political rights, however those rights may not be always strictly differen-
tiated, because they remained reciprocally dependent. Civic rights essentially inclu-
ded liberties and entitlements of an individual, which stemmed from the Declaration
of the Rights of Man and of the Citizen, to which all the people were entitled (the
subjects of the Kingdom). The constitution considered such rights as personal invio-
lability (article 19) and material inviolability (article 24), freedom of relocation

3 The text of the constitution see: S. Kieniewicz, Przemiany spoleczne i gospodarcze w Krolestwie
Polskim (1815-1830). Wybor tekstow zrodtowych, Warszawa 1951, pp. 56-84.

4 See: W. Tokarz, Dwie karty historyi ustroju Krélestwa Polskiego (1815-1855), Lwow 1920,
p. 519.

5 In the letter written by the Secretary of State to the deputy from 16th of August 1817 the attitude
of the Emperor Aleksander I to the Constitution of the Kingdom of Poland we can read: “The Emperor
does not consider the benefactions (of the constitution) which he gave to the country as irrevocable, he
thinks that the institutions and rights are binding for the nation, not for him; in the pact which he gave to
the nation he considers himself a judge, not a party and will fulfil his obligations up to the point when he
considers them useful for the sake of the nation” — quotation from W. Tokarz, op. cit., p. 531. Transla-
tor’s note: the quotation was written in the archaic Polish language, which was translated into a modern
English version for the sake of understanding the text.

6 See: S. Kieniewicz, op. cit., p. 85.
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(article 24) and the equality in the eyes of law regardless of the class and vocation
(article 17). Furthermore, it guaranteed freedom and equality of all the beliefs, making
provisions for the special governmental care for Roman Catholicism (article 11).

Neminem Captivabimus rule’ formulated in the constitution specified that no
one could be punished without legal grounds and the penalty could be imposed only
by the proper court and served within the territory of the Kingdom3. In practice,
placing the rule in the formula neminem captivari permittemus, nisi jure victum (as
in the original AKL) caused interpretation unfavourable for the subjects, becoming
the ground for issuing by the king and his deputy the decision about arresting
without the need to present any legal explanation”.

In article 16 the Constitution declared freedom of the press. In reality on the
22th of May 1819 preventive censorship was introduced on all the newspapers and
periodicals, next on all types of written works. Also ecclesiastical and theatrical
censorship was in force!©.

In comparison with the Constitution of the Duchy of Warsaw, the constitutional
act of the Kingdom of Poland expanded political rights which were understood as
the following: an operating voting right to the Sejm and to voivodeship commis-
sions. Political rights were available to the citizens!! of the Kingdom of Poland,
whose names were placed in the proper civic book (the books of the citizens of the
poviat district or gmina region [translator’s note: the Polish equivalent of boro-
ugh])!2, which constituted approximately 100 000 of the entitled people.

This normatively liberal specified range of rights which the citizens of the
Kingdom bore was, as mentioned, becoming more and more limited each year. The
deputy introduced in 1819 preventive censorship against the Constitution and Con-
stantine with Novosiltsev created their own secret police. Investigations came into
force against law and constitution, together with keeping the suspects under arrest
for an indefinite period. On the 10t of May 1820 freedom of assembly was suspen-
ded and all the Masonry activity was banned. The Philomaths and The Filaret
Association were persecuted. Despite the fact that the Constitution claimed that
“organic statutes and the books of law cannot be limited or altered, only by the ruler

7 The former Polish rule neminem captivabimus nisi iure victum was replaced in the constitution
with the rule neminem captivari permittemus, nisi jure victum — see article 18 of the constitutional act,
p- 79.

8 See articles 18-25 of the Constitution, pp. 79—80.

9 See K. Bartoszewicz, Utworzenie Krolestwa Kongresowego, Krakow 1916, pp. 222-223;
cf. Krolestwo Polskie Kongresowe Powstanie Listopadowe, Piotrtkow 1915, p. 7.

10 See: doc. No. 81: Ustanowienie cenzury (22 maja 1819), [in:] S. Kieniewicz, op. cit., p. 438.

I The Constitution from 1815 did not regulate the issue of citizenship, however the organic
statute about national representation from 1st of January 1815 did.

12 The former inhabitants of the Duchy of Warsaw submitting the application to be placed in the
civic book had to prove that they took an oath of faithfulness, completed 21 years old and had lived in
a specified poviat or gmina region for a year, also that there are no circumstances leading to the loss or
suspension of civic rights.
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and both chambers of the Sejm”!3 and in February 1825 Aleksander I unilaterally

revoked the openness of the Sejm sessions, except from the opening address and the

end of the session!#.

The period between the uprisings

The failure of the November Uprising became a pretext to replace the liberal
Constitution from 1815 with the Organic Statute from the 14%/26™ February 183215
which not only modified the previous political system of the Kingdom of Poland,
but also changed the legal status of the Poles.

The Organic Statute, even though it did not expressly abolish the Constitution,
in practice revoked it and implemented plenty of limitations for the society!®. The
sphere of liberties and rights was tangential, constraining many liberties or formula-
ting them in the way allowing for its violation. The Statute, similarly to the Constitu-
tion from 1815, guaranteed using the Polish language in administration and judicia-
ry!7, it was frequently restricted in public life. Since the 20™ of August/ 15t of
September 1837 the nominations for all the offices could be given only to the
candidates familiar with the Russian language. Even further step was taken in elimi-
nating civic and political rights. For misdemeanours from the state of the first order
the Organic Statute appointed the penalty of the confiscation of the possessions!S.
Formulated in article 12 of the Statute the rule of the equal “extension of legal
custody on all the inhabitants of the country, regardless of the class difference and
the meaning” remained only a declaration, whereas the previously formulated rule of
the freedom of the press, was restricted in article 13 by censorship. Orders issued on
the basis of this provision introduced more frequent limitations. Censorship encom-
passed medals, drawings, prints, lithographs, sculptures, castings, sections and all
the emblematic images produced in the country or imported from abroad!®. The act
on censorship in the Warsaw Scientific Region from 1843 on publishing in the
Kingdom of Poland printed works, also those made using the lithography technique
or carving, importing book from the outside, engravings, maps and plans, sheet
music required a special agreement from the constituted for the purpose the Warsaw
Censorship Committee?0.

13" Article 163 of the Constitution of the Kingdom.

14 See: Artykut dodatkowy to the constitution, which revoked the openness of the sessions from
the 1st/13th of February 1825, [in:] S. Kieniewicz, op. cit., pp. 92-93.

15 The text of the Statute see Krélestwo Polskie. Dokumenty historyczne..., pp. 122—136.

16 Cf. W. Tokarz, op. cit., p. 541.

17 See article 34 of the Statute.

18 See article 12 of the Statute.

19 See T. Demidowicz, Statut Organiczny Krélestwa Polskiego w latach 1832—1856, ,,Czasopi-
smo Prawno-Historyczne” 2010, vol. 1, p. 150.

20 More about censorship see: F. Ramotowska, Warszawskie Komitety Cenzury w latach 1832—1915,
»Studia Warszawskie” 1971, vol. VI, pp. 265-294.
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Military service was imposed on the Poles — the citizens of the Kingdom, served
in the empire army. The Emperor’s ukase from the 3t1/15% of December 1834
annual military conscription from the Kingdom of Poland determined in the propor-
tion of 2 and 1/2 of a conscript for every one thousand of men — the inhabitants of
the Kingdom of Poland, excluding Jews?!.

With the Emperor’s ukase from the 11%/23' of April 1833 with the date of the
26 of June 1833 martial law was announced in the Kingdom of Poland, which in
fact had lasted since September 183122, Especially unhampered attitude of the admi-
nistration in the Kingdom of Poland stemmed from the provisions on the state of
emergency, giving especially wide possibilities of repression?3.

The period after the January Uprising until the First World War

After 1864 the protection of personal liberty was almost non-existent. Even
though in accordance with article 1 of the act of criminal proceedings from 1864
a detention could take place only on the basis of an injunction, and a detainee was
supposed to be interrogated by a judiciary authority within 24 hours from the deten-
tion. Concurrently binding provisions constituting that the temporary detention, poli-
ce supervision and compulsory displacement from the previous place of residence
were not considered punishments made the guarantee of personal liberty formulated
in the provisions only illusory2*.

In accordance with the ukase from the 30 of April/12t of May 1867 normal
police supervision could be used not only towards people “politically suspected”,
but to all not deserving the government’s trust. The supervision included the restric-
tion of civil and civic rights?®> and gave the police plenty of entitlements in relation
to the supervised, e.g. the right to conduct a revision anytime during the day or at
night2.

Pursuant to the ukase from the 81/20t of July 1868 the limitation of the liberty
to choose a place of residence was heightened. The Poles inhabiting the Kingdom
could not relocate themselves to 9 western governorates, to Bessarabia and to the

21 See more in T. Demidowicz, Obowiqzek stuzby wojskowej w Krolestwie Polskim i jego realiza-
¢ja (1832 1862), ,,Studia Historyczne” R. XI, 1997, vol. 2(157), pp. 167-190.

22 See T. Demidowicz, Statut Organiczny Krélestwa Polskiego..., p. 148.

23 See more E. Grabowski, Z dziedziny teorji i praktyki stanéw wyjatkowych, Warszawa 1911;
cf. K. Grzybowski, Historia panstwa i prawa Polski, t. IV: Od uwlaszczenia do odrodzenia panstwa,
under the general edition of J. Bardach, Warszawa 1982, pp. 148—157.

24 Cf. K. Grzybowski, op. cit., pp. 120-121.

25 The supervised could not without a proper permission wander off the place of residence, also
could not run a publishing house, restaurant, be a member of an association or to remain in governmental
service.

26 See: A. Okolski, Wykiad prawa administracyjnego oraz prawa administracyjnego obowiqzujq-
cego w Krolestwie Polskim, t. 11, Warszawa 1882, pp. 336-337.
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governorates neighbouring the excluded ones. A temporary entry to Petersburg or
Moscow required a passport and since 1871 men between 14-20 could not relocate
themselves to native Russia. Going abroad also required a special permission?’.

It was a legal obligation to be obedient towards the government and accept
internally the Emperor’s will. The government collected data about the Poles’ view-
points, even about those not expressed directly, but manifested with clothing or
a specific attitude. Thus it was punishable to wear mourning without permission,
wearing national clothes, not holding a service or doing it improperly on the so-
called formal days28.

The system of preventive censorship remained a rule. The press, publishing
houses and printing offices were subject to licensing, whereas all the matters related
to censorship since 1863 were the obligation of the Ministry of Internal Affairs.
A censor examined the publishing materials twice, just before printing and right
after. Even the publishing houses released from preventive censorship, such as those
established by the universities or scientific circles, had to be submitted to the local
Censorship Committee, which could impose detention on the publishing and forbid
its dissemination. An impediment was also the requirement to obtain the Minister of
the Internal Affair’s agreement to change a publisher for a periodical, which was
introduced by the ukase from 28t of March/9™ of April 1890. It is worth to pinpo-
int, on a different note, that year 1905 brought a mitigation of the censorship provi-
sions. Preventive censorship was replaced by a coercive one and a year later licen-
sing of the publishing houses2? was abolished.

In the Kingdom it was banned to organise assemblies. The regulation from 2th/14th
of October 1867 prohibited the “assemblies on the streets and squares which gather
more than three people”. The prohibition included also meetings in private homes.
A party organised at home demanded a permission and next a notification. Only the
approved associations were legal, and the approval was, until 1905, the act of free
will, often of the monarch. The limited freedom of assembly and associations was
declared only in the basic law from 19063,

Russification proceeded in schools and bureaus. In 1864 starts the period of the
preparation and realization of the fundamental reform of the judiciary system of the
Kingdom of Poland, the main political aim of which was Russification. The process
escalated since 1888, when it became a rule to entrust the judiciary vacancies to the
people of Russian nationality3!. To the sphere of general administration the Russian
language as an official one was introduced by a circular note [okd/nik] from the head
of the administrative office of the Arranging Committee [Komitet Urzqdzajqcy)

27 See: K. Grzybowski, op. cit., p. 123.

28 Tbidem, pp. 123-124.

29 Tbidem, pp. 124-127.

30 Tbidem, pp. 137-140.

31 A. Korobowicz, Sqdownictwo Krélestwa Polskiego 1876—1815, Lublin 1995, pp. 88 and 96.
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from the 18M/30™ of May 1868, a year later to revenue administration3? and to
governmental cities administration — since 187033,

The restriction depicted above were intensified by the state of emergency bin-
ding in the Kingdom, with short breaks, from 1863 to 191534,
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Summary

Key words: Kingdom of Poland, Constitution from 1815, Organic Statute.

The legal situation of the Poles in the Kingdom of Poland resulted both from
the content of the provisions and its practical use. The initial period, so-called
constitutional, was for the situation of the Poles the most favourable. The guarantees
of liberties and rights specified in the constitution were satisfying. Unfortunately,

32 The ukase on the revenue chambers from the 23th of March/7th of April 1869.

33 The Resolution of the Kingdom of Poland Affairs Committee from the 7th/19th of July 1870.

34 The state of emergency in the form of martial law was announced in the Kingdom by the
decision of the deputy from the 15th/27th of December 1863. In 1881 it was replaced with the state of
strengthened protection — see more E. Grabowski, op. cit., pp. 13—17.
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practice very quickly started to vary from the theory, heading towards the implemen-
tation of a national repression system, which became the main reason for the Polish
uprisings. Both fighting for equality in the eyes of law and independence whetted
the repression system and caused the introduction of another restrictions of the basic
liberties, such as freedom of relocation, organizing and belonging to associations,
confessing the faith, freedom of expression or using a native language. A small
“thaw” came only with the revolution in 1905.
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The Criminal Code in the Kingdom of Poland of 1818.

The circumstances of implementation and fundamental
assumptions of the first Polish criminal codification

Introduction

The beginning of the 19t century constituted a turning point in terms of dyna-
mic political, legal, social and economic transformations that took place on the
central lands of Poland. After the Third Partition of Poland in 1795 the territory of
this country was ruled by Prussia, Austria and Russia. In 1807 Napoleon’s expan-
sion led to creation of the new state, the Duchy of Warsaw, which subjected to
France. Its ephemeral period of existence came to an end along with Napoleon’s
ultimate defeat and the termination of his rule. On the basis of the Congress of
Vienna in 1815 settlements another new state was established on the central lands of
Poland, namely The Kingdom of Poland. The state was influenced by the Russian
Empire. The intense organizational works began. One of the key points of these
actions concerned the arrangement of legal system, particularly the criminal law.

The Criminal law in the territories of Poland before 1818

After the occupation of the Duchy of Warsaw by Russian army, the Civil Orga-
nizing Committee was established in July 1814. Due to the fact that the lands of the
Duchy of Warsaw covered also a part of Galicia, in 1809 two codifications of law
came in force. Those were The General state laws for the Prussian states (Lan-
drecht) from 1794 and The Austrian Enactment of the crime and the serious police
offences from 1803. Furthermore, the Polish old law was used in a subsidiary way. It
was necessary to promulgate a new criminal codification that would be adapted both
to the present situation and the national traditions. The above-mentioned law regula-
tions were to remain in force until their implementation. It was decided that the
preparation of the project had to be consigned to the deputation, whose members,
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however, had various visions of the new law, the discrepancies in relation to this
matter ultimately resulted in a rather concise content of the whole act! .

When the Constitution of the Kingdom of Poland was signed on November
27,1815 and the new authorities were constituted, the Council of the State was
granted the supremacy of Alexander I on September 5, 1817. The ruler expressed
his disapproval of sustaining two obligatory criminal legal regulations in one coun-
try. The tsar perceived a new codification as a synthesis of the best Austrian, Prus-
sian and French components of the criminal law that ought to be adjusted to the
“moral state of the country”2.

In compliance with Alexander I guidelines on 4 October 1817 Jozef Zajaczek
who was the viceroy (Namiestnik) of the Kingdom of Poland established the legal
commission, whose representatives in the same year managed to prepare not only
the preliminary part of the codification but they also presented an outline of more
elaborate section of it. Nevertheless, because of the lack of time and due to the
viceroy’s expectations the Committee decided to forsake the idea to create an origi-
nal codification and began to imitate the Austrian penal code of 18033.

The content of the codification was firstly thoroughly considered and then
finalized on March 13,1818, by the Council of State, subsequently the project was
debated by the Polish Parliament (Sejm). The modifications introduced by the Coun-
cil referred mainly to its more detailed part and were directed to better prevention of
the landed gentry affairs®.

Numerous amendments were introduced during the proceeding of the parlia-
mentary committees. The considerable part of them was approved by the Council of
State, considering that stylistic and editorial remarks prevailed among them. The
tendency to provide better legal protection for the privileged part of the society,
particularly the nobility was also noticeable at that time. A number of three sessions
dedicated to the project were taken in the Chamber of Envoys (Izba Poselska),
whereas in the Senate only one took place. The Government Bill became the subject
of the ardent discussion to the members of the parliament (Envoys) and deputies.

Its supporters highlighted the disadvantages connected with the presence of two
criminal codifications remaining in force. They referred to the universal law of
nature that constituted an indispensable part of the French, Austrian and Prussian
codes that became the foundation of the legal regulation. Thereby, the cohesion of the
whole project was tried to be presented from the axiological standpoint. The authors of
the project were stated as those who enabled to merge the best elements of the various

1 J. Bojasinski, Rzqdy tymczasowe w Krolestwie Polskim. Maj — grudzier 1815, Warszawa 1902,
p. 17; 1. Sliwowski, Kodeks karzqcy Krélestwa Polskiego (1818 r,). Historia jego powstania i préba
krytycznej analizy, Warszawa 1958, p. 9.

2 J. Bardach, M. Senkowska-Gluck (eds.), Historia paristwa i prawa Polski, vol. IIl: Od rozbio-
row do uwlaszczenia, Warszawa 1981, pp. 523-524.

3 1. Sliwowski, op. cit., p. 40.

4 Ibidem, p. 63.
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codifications. The political aspect was also emphasized. Moreover, the expectations of
Alexander I that were directed to the local authorities were reminded as well. They
concerned the urgent necessity to enact the criminal law codification?.

The opponents of the regulation acceptance castigated the project for its incon-
sistency with the Constitution and the local law tradition. Furthermore, they claimed
that its content was full of contradictions that could not be adapted to the present
situation in country. The authors were excoriated for their haste and lack of more
sophisticated reflection on the consequences of its implementation. Therefore, it was
suggested that the voting for the ratification of the codification ought to be postpo-
ned to the next session of the parliament (Sejm) which was predicted to be held in
1820. Such delay could contribute to the verification of the practitioners’ opinion. It
was also stated that together with the introduction of the substantive criminal law
simultaneously, a new penal procedure should be also brought about®. The members
of Parliament, Dominik Krysinski’ and Rajmund Rembielifiski® delivered the most
sensible criticism of the project.

Eventually, the project was put to the vote on 26 April 1818. 66 parliamenta-
rians, including 36 envoys and 30 deputies stood for the codification acceptance.
49 members of the Chamber of Deputies, including 32 envoys and 17 deputies stood
against. The voting in Senate showed a different score, namely 19 senators espoused
the idea, while 12 opposed to it. Nonetheless, the code was published in the volume
fifth of The Journal of the Kingdom of Poland Acts”.

The systematics, assumptions and the content of the Criminal code

The penal code of the Kingdom of Poland consisted of 588 articles!?. It was
divided into the General Introduction that comprised 15 articles and three books,
The first book. About the crimes, The second book. About the misdemeanour. The
Third book. About the police offences. Each book was separated into sections. More-
over, the codification contained preamble and the resolutions on Alexander I ack-
nowledgement, as well as the ministers’ signatures that countersigned the legal act.
It dated back to 14/26 April 1818. 20 July 1818 was announced as the day of the
proclamation.

5 Diariusz Sejmu Krolestwa Polskiego 1818 w Warszawie, Warszawa 1818, vol. 11, p. 60, 107.

6 J. Sliwowski, op. cit., p. 175.

7 D. Krysinski, Przemowienie deputowanego Krysinskiego w dniu 20 kwietnia 1818 r, [in:]
J. Sliwowski, op. cit., p. 482.

8 R. Rembielinski, Drugie wystqpienie w dyskusji nad projektem Kodeksu Karnego, [in:]
A. Barszczewska-Krupa (ed.), Rajmund Rembielinski. Jego czasy i jego wspolczesni, Warszawa 1989,
pp. 216-217.

9 1. Sliwowski, op. cit., pp. 264-266.

10° Kodeks karzacy Krélestwa Polskiego [in:] J. Migdat, Prawo Kodexu Karzqcego dla Krolestwa
polskiego z 1818 roku, Gdansk 2006, p. 27.
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The creators of the codification formally defined the crime as an act of man’s
volition, which was officially prohibited by the Code regulations. Its commitment
was possible by taking action or by criminal negligence (art. 2). The rule nullum
crimen sine lege was treated as valid (art. 6). However, it was not applied constantly,
because the Code allowed to the use the analogy to a certain extent, it also included
blanket rules, with the reference to the further modifications.

The Criminal Code the same as the French Code Pénal differentiated crimes,
misdeeds and police offences. The offence of the division was determined by the
upper limit of the punishment (art. 4). The crimes were exposed to the major punish-
ment, misdeeds associated with the correctional penalty and the petty offences that
were named also the police offences implicated the police penalty. The code enfor-
ced the rule nulla poena sine lege in relation to the committed crimes and other
offences. However, there was a possibility left to exacerbate or mitigate the puni-
shment.

The Criminal Code implied that the perpetrator was the one who committed the
prohibited act. However, it clearly defined those who took part in its engagement.
Instigators and aiders (art. 21) were treated as criminals too. The accomplice was
also specified as the one who benefited from the crime and whose cooperation with
the culprit was proven before committing the crime (art. 22). The special issue was
concerned with the chieftain who acted as the leader of the criminal group that was
involved in committing a felony (art. 24). The code defined separately the perpetra-
tors of the criminal negligence who did not counteract to prevent the crime (art. 72)
and who kept the authorities unaware of the fact that the crime had been committed
(art. 73).

The codification provided a severe penalty for the inchoate offence, namely an
attempt. Such behaviour was concerned with the same sort of punishment as the
actual transgression of the law, although some exceptions could be made, for exam-
ple a withdrawal from attempted murder or a situation when the arsonist who set fire
tried to extinguish it and regretted his action (art. 121). Such kind of conduct resul-
ted in mitigation of punishment.

Although the creators of the codification did not directly classify the wilful and
the unintentional misconduct, such division de facto was implemented. It must be
stated that certain circumstances of the wilful misconduct could be abrogated. They
encompassed mental incompetence, or mental illness, insobriety as long as the per-
petrator of the prohibited act did not commit it deliberately, the physical compulsion,
a legal error or an accident. There were also some justifying circumstances that
freed from both criminal and civil liability. They included self-defence in order to
protect such values as: fighting for own or other man’s life in case of the attack and
the will to keep liberty or property. The incidents when the bounds of self-defence
were exceeded were classified as the misdemeanour (art. 127-128)11.

113, Bardach, M. Senkowska-Gluck (eds.), op. cit., p. 528.
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The issue of minors’ criminal liability was treated separately. Children under
age 12 did not bear the responsibility for crime actions. The penalties in home
setting were only imposed on them. When a juvenile who did not turn 15 years old
violated the law and was adjourned until aged 18 he or she was treated as the
perpetrator of misdeeds. The less severe punishments were also provided for this age
group in case of misdemeanour or other offences!2.

The Criminal code presented a comprehensive list of sanctions. In accordance
with the art. 5 major punishments comprised death penalty, life imprisonment, incar-
ceration (from 10 to 20 years) high security prison (from 3 to 10 years). The correc-
tional penalties included: reformatory (from 8 days to 3 years) public arrest (from
8 days to 3 years) penalty payment that ranged from 40 to 200 zloty, a corporal
punishment, namely birching, usually from 16 to 20 whips. The police penalties
encompassed: the financial penalty (to 40 zloty), police custody or house arrest (to
8 days), corporal punishment — about 16 whips with a birch!3.

The death penalty was delivered when seven different kinds of felony were
committed or in case of recidivism (art. 53—54). They included: crime against the
state (art. 68), murder (art. 115) attempt to commit a murder, especially when addi-
tional incriminating circumstances were present (art. 120) predatory homicide (art.
125) arson that caused wide damage (art. 143) being in charge of the hold-up during
which the victim was hurt (art. 180) perjury that led the wrongfully convicted to
death penalty (art. 184). The execution of the capital punishment involved decapita-
tion or hanging, in case of women only beheading was practiced (art. 27, 29).

The imprisonment took place in fortified prisons or in high security ones. In the
first one the prisoners’ hair was shaven, they were also forced to wear heavy shac-
kles and humiliating attire. Moreover, they had to sleep without bed clothing only on
the wooden bunks. The sustenance, resembled the fast and was restricted to the
bread and water served once for three days. When a prisoner served a sentence in
high security penitentiaries he or she could count on less severe conditions. In both
prison compounds the convict had to face the additional element of the punishment,
which was the duty of the compulsory works adjusted to the one’s stamina!#. The
inmates often constituted the subject of abuse and were treated as the cheap labour
at public works!.

A prison sentence was sometimes used as one of the correctional punishments.
In case of being located in the reformatory the prisoners wore light shackles and
slept on the straw mattresses (art. 216). Convicts were also assigned to a whole
range of different work duties. The penalty of serving the sentence in the public

12 Ibidem.

13 7. Migdat, Wprowadzenie, [in:] Prawo Kodexu Karzqcego dla Krélestwa Polskiego z 1818
roku, Gdansk 2006, p. 19.

141 Bardach, M. Senkowska-Gluck (eds.), op. cit., p 529.

15 R. Rembielifiski, Pierwszy raport z objazdu obwodu leczyckiego w 1820 r., [in:] A. Barszczew-
ska-Krupa (ed.), op. cit., p. 220.
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arrest (art. 217) did not involve wearing any shackles. If the prisoners got the court
approval and were wealthy enough they could count on the improvement of the
prison conditions and could be assisted by the service or the family. Moreover, they
were obligated to work, but only in jail. More wealthy detainees who were the
representatives of the more privileged part of the society, indeed could opt for the
kind of the assignment they wanted to complete. Furthermore, there was a possibility
to change the arrest punishment into the financial penalty (art. 227). Another form of
the temporary freedom deprivation was detention or the house arrest (to 8 days).
Both of them were the police punishments.

The code specified the issue of the penalties restriction. Such punishments as
pillory, chains or solitary confinement were practiced in the fortified prisons. On the
other hand, in the high security prisons a penalty could be severed in the form of fast
or by prohibition to stay at specified places after spending time in the solitary
confinement. The death penalty or the life imprisonment associated with the additio-
nal sanction, namely the civil death, which was defined in the Napoleonic code!®. It
involved the deprivation of the legal capacity and the possibility to undertake legal
actions. The one who served the sentence of the temporary deprivation of freedom
was penalized with the lifelong disenfranchise. Moreover, the convict was divested
of the civil rights, job and granted honors!”.

In spite of the fact that the code contained some elements that stemmed from
the humanitarian school of the penal law, in compliance with the Cesare Becca-
ria’s'® conception, the codification did not abolish, but only limited the use of
flogging as a punishment. This penalty could be chosen exclusively by the convict in
order to shorten or modify the prison sentence (art. 219). It could be executed in the
penitentiary, but never in public. Another curtailment derived from the feudal vesti-
ges and social inequalities that were still visible, therefore it could not be applied to
people, who had the civil rights, the exception constituted the perpetrators of theft
and arsonists (art. 219). Eventually, this kind of punishment was actually not practi-
ced to people who either had the voting rights or who held offices of high rank. The
institution itself aroused much controversy and induced various opinions. It could be
illustrated with the example of President of Masovian Voivodeship Commission
Rajmund Rembielinski who rejected the possibility to implement it because of its
derogatory character!®. In other way Romulad Hube, the later prominent expert of
the criminal law, however, supported its application, as it was a real benefit for the

members of the lower class in his opinion2?.

16 Art. 22 i n. Kodexu Napoleona, tham. F.X. Szaniawski, [in:] K. Sojka-Zielinska, Kodeks Napo-
leona. Historia i wspolczesnosé, ed. 2, Warszawa 2008.

17" J. Bardach, M. Senkowska-Gluck (eds.), op. cit., p. 530.

18 C. Beccaria, O przestepstwach i karach, trans. E.S. Rappaport, Warszawa 1959, p. 68.

19 R. Rembielinski, Glos w dyskusji sejmowej nad projektem ustawy o kodeksie karnym, [in:]
A. Barszczewska-Krupa (ed.), op. cit., p. 214.

20 R. Hube, Czy chioste podiug przepiséw art. 219 i 226 kod. kar. uwazaé nalezy za obostrzenie
czyli za podstawienie kary wiezienia na podpalaczy i ztodziei, ,,Themis Polska” 1828, vol. I, p. 177.
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A financial punishment was categorized as the correctional or police penalty.
The legislator granted permission to change it into the arrest or flogging and vice
versa. In reality the punishment had insignificant meaning and played a small role in
law policy of justice system?!.

In codification, both the range of circumstances mitigating or heightening the
liability and the kind of penalty were specified. The first group comprised: premedi-
tation, the seriousness of the damage, the negative aftermath caused to the victim, an
amount of crimes, and being in charge of the organized crime group. Mitigating
circumstances included: crime of passion, poverty, illness, the juvenile delinquency,
small damage?2.

Recidivism was particularly concerned with the penalty aggravation. The issue
was set on the basis of casuistry procedure. The perpetrators who recommitted the
same crime were treated severely. The intensification of the liability concerned the
crimes, offences and misdemeanour?3.

Due to the fact, that the Criminal Law Code from 1818 constituted a temporary,
modern edited legal act and was on its way to be codified, its content covered many
vestiges of feudalism. They included not only the burdensome convicts’ duties but
also the implementation of the regulations on the basis of talion principle, which
concerned two kinds of crimes. People who accused falsely or who gave fictitious
testimony that incriminated the defendant risked being subjected to the analogue
penalty, as the one that was to be imposed on the wrongfully convicted (art. 184,
419). Other relics comprised: the sort of penalty for insult to religious feelings,

perjury, sacrilege and the administration of punishments at home24.

The use and the amendment of the Criminal Code

The time when the Penal Code was in force can be divided into two distinct
periods, the first one lasted from its implementation till the onset of the November
Uprising in 1830, the second ranged from the time when the insurrection was cru-
shed to the introduction of the Russian Major and Correctional Punishments Code
in 1848. The first one can be characterized by the codification stability. However,
because of the changing social-political situation in the Kingdom some modifica-
tions had to be enforced. The escalation of the antagonistic feelings towards Russia
as well as the inclinations to regain independence, particularly contributed to it.

In 1821 the viceroy Zajaczek issued a decree whereby an application of the
Code art. 277 and 278 was extended, it dealt with the functioning of the prohibited

21 J. Bardach, M. Senkowska-Gluck (eds.), op. cit., p. 531.
22 Ibidem.

23 Ibidem.

24 Tbidem, p. 532.
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clandestine organizations. The officials’ liability was aggravated in situations when
despite being knowledgeable about the existence of such organizations they did not
notify the law enforcement agencies. In 1825 another change took place, it concer-
ned the intensification of the law responsibility for the voluntary arson. It was
a reaction against the escalation of arsons by the peasants at the manor houses.
Furthermore, the development of the securities market and loans induced the amend-
ment of the regulations that penalized the process of falsifying documents of this
kind?>.

The reports of The Kingdom of Poland’s Council of State that were submitted
to the Parliament (Sejm) in 1818—1830 show the results of the codification applica-
tion. In 1818-1819 the courts analysed and settled in total 47 879 of the criminal
cases. In 1820-1823 the overall number of the legal proceeding equaled to 120 022.
In 1824-1828 188 567 cases were settled in courts?®. These statistics show the
significance of the Criminal Code. In terms of lawfully dogmatic point of view the
most scrupulous analysis of the criminal law was conducted at that time by Romuald
Hube?? and Damazy DzierozynskiZ®,

During the paskiewicz epoch that started after the end of the November Upri-
sing, a gradual limitation of the Kingdom of Poland’s autonomy made the national
law look similar to the one that was in force in Russia. This tendency led de facto to
the regress in the Polish law culture. Furthermore, a plethora of new regulations
were introduced to intensify the sanctions that were administered against the partici-
pants of the November Uprising?°.

The unification of the Polish and Russian law after 1838 was conducted in
different ways, for example by the implementation of the sanctions that were unk-
nown before in Poland. The forfeiture law was submitted. The private property
might have been granted to the public treasure in certain situations. Such resolution
was dependent on Administrative Council. That kind of punishment also resulted in
the civil death. Another issue was concerned with the sequestration, which was
comparable to the confiscation. This procedure was, however, based on the tempora-
ry forfeiture with the aim of the public disposal?.

The scope of the penalizing by public works was developed. Following the
Empire procedure, in 1834 the creation of two correctional companies and the third
detention facility in 1836. The petty offenders who committed some minor financial
crimes were incarcerated there. The duration of the imprisonment lasted at least

25 TIbidem, p. 533.

26 Obraz Krélestwa Polskiego w okresie konstytucyjnym, tom I, Raporty Rady Stanu Krélestwa
Polskiego z dziatalnosci rzqdu w latach 18161828, oprac. J. Leskiewiczowa, F. Ramotowska, Warsza-
wa 1984, pp. 112, 200, 280.

27 R. Hube, Ogélne zasady nauki prawa karnego, Warszawa 1830.

28 p, Dzierozynski, Uwagi nad prawem karnem, ,,Themis Polska” 1830, vol. VIIL, p. 1.

29 3. Bardach, M. Senkowska-Gluck, op. cit., p. 535.

30 Tbidem, p. 537.



The Criminal Code in the Kingdom of Poland of 1818... 81

3 years, although the upper limit of freedom deprivation and the mode of releasing
from prisons was not established. Convicts who were placed in those detention
facilities were completely dependent on arbitrary authorities’ decision3!.

The punishment of exile was connected with the serious repression. It was
a new regulation that was never found in the code of 1818. It dealt with the deporta-
tion into Siberia in Russia. Initially, that punishment concerned mostly political
prisoners. However, with the lapse of time its application encompassed also the
convicts who were sentenced to life imprisonment and the ones from high security
prisons32.

In 1847 the Russian Code of the Major and Correctional Punishments was
finalized. Simultaneously, the imperial authorities determined to implement the codi-
fication in Kingdom of Poland from the beginning of January 1848. According to
the new codification the regulations that were in force back then were repealed.

Thereby, at the end of 1847 the Penal Code from 1818 stopped to be in operation.

Summation

The Criminal Code in The Kingdom of Poland was the first Polish codification
that underwent the whole legislative procedure. It was the result of the era determi-
nants. The content of this legal act presented the interim period between the feudal
codifications and modern codes that began to emerge in 19! and 20™ century.
Moreover, the codification was conditioned not only by the momentary urge, the
influences of the foreign cultures were also meaningful. Nevertheless, the political
situation had an impact on its relatively short period of application. It was in force
only for 30 years. In spite of having many shortcomings and inadequacies the
Criminal Code can be recognized as the crucial part of the Polish law tradition.
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Summary
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The beginning of the 19™ century constituted a turning point in terms of dyna-
mic transformations on the central lands of Poland. In 1815 a new state was establi-
shed. It was the Kingdom of Poland. An intense organizational works began. Part of
them was the arrangement of the legal system, particularly the criminal law. This
article includes main information about the circumstances of implementation and
fundamental assumptions of the Criminal Code in the Kingdom of Poland of 1818.



POLISH-GEORGIAN LAW REVIEW
UWM 1/2015

Mariam Khoperia
Ivane Javakhishvili Thilisi State University

The political situation in Georgia in the first half of XIV
century and Royal Charter, created at the initiative
of George V

Introduction

The level of Legal thinking clearly indicates the culture of any state of ancient
nations, including the Georgian nation. This fact is confirmed by the historical
sources of law. The Royal Charter or Laws, created at the initiative of King George
V the Brilliant is one of the best examples of high legal thinking in Georgia of late
feudal period.

Historical situation

King George V (1286—-1346) was a son of the Georgian King Demetrius II the
Self-sacrificing and the daughter of Beka I Usher, a Prince of Meskheti, a southern
princedom of Georgia. In 1289 by the order of the Mongolian Khan, the father of
George V, King Demetrius II the Self-sacrificing was beheaded, and young George’s
education took his grandfather Beka I.

George V was enthroned in 1318. The young king had to take up the governan-
ce of the country in most severe conditions: in that period Georgia was politically
fragmented, disintegrated into principalities country, which had long lost its inde-
pendence, there was no unity of spirit in the country among the people, and the
economy was ruined.

Energetic and insightful King George V became well aware of the country’s
internal and external situation. He understood that the country’s internal unity was
the most important condition for the success. Accordingly, shortly after his enthrone-
ment he took important measures in order to improve the internal situation; In
particular, after three years of fighting he destroyed Ossetians’ raids in the eastern
part of Georgia- Kartli, took Gori and freed it from Ossetians’ violence; after expul-
sion of Ossetians he extinguished the fight arising on the basis of vengeance betwe-
en Ksani and Aragvi principalities and united Georgia as a state.
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King George was well aware of fields of agriculture and the economics. He
carried out effective measures to restore the country’s shattered economy; he laun-
ched the money reform in order to improve the economic situation: replaced Mongo-
lian currency (Kazan Tetri) by the Georgian Tetri, which was named George’s Tetri
or Giorgauli. The country’s economy revived due to wisely led strategy.

George V was waiting for the suitable moment for getting rid of Mongol yoke,
and finally the time came. In the first quarter of XIV century the Mongol dominance
seriously weakened. The unrest began in Khanate. George V the Brilliant took an
advantage of this, defeated the Mongol army, disposed in Georgia and expelled it
from the territory of Georgia. The country was liberated from the Mongolian domi-
nation and regained its state independence. Due to the correctly judged and led in
favor of the country policy, the people fairly named a wise ruler King George V the
Brilliant. He is referred to by this name in the history of Georgia.

The reasons for drawing up the monument

After agricultural and economic reforms George V carried out a legal reform as
well. The fact is that during that period the government in East Georgia Mtiuleti was
ruined, local residents refused to obey king’s officials and military service; local
officials were often attacked and murdered in the region, in which sometimes parti-
cipated the entire village, community and Khevi. Not only individuals, but also the
whole village and even the armed women were involved in increasing cases of theft
and robbery. Also it was common for no reason to leave a wife, kidnap someone
else’s wife, revenge, vendetta, etc.

With the purpose of proper assessment of the situation, King George V with the
accompanying delegation toured Mtiuleti, became acquainted with the situation, and
was convinced that a great injustice and violence reigned in Mtiuleti. Then the King
came to the following conclusion: 1. the old customs were no longer enough for
regulation of complicated relations between people; 2. one of the reasons that contri-
buted to the frequent cases of above crimes was a lack of laws. Therefore, in order
to correct the problem, it was necessary to launch new laws.

From the Preface of Laws can be seen that upon returning to Tbilisi, George V
the Brilliant specially called the Legislative Assembly —Darbazi, which by the
King’s invitation was attended by high-ranked church officials, as well as Mtiuleti
officials -the Khevi governor and community leaders, as well as King’s officials; and
together they issued a book called “Royal Charter” or body of laws. The main
objective of drawing up the Charter was to establish and strengthen the influence of
the feudal state in Mtiuleti. The Royal Charter is a particular legislative document of
medieval Georgia that was drawn up specifically for residents of the East Georgia’s
mountainous region — Mtiuleti.
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In the Preface of the Book of Law as well as in the monument there is several
times emphasized the fact that until George V the legislation had not been drawn up
for Mtiuleti residents by his predecessor kings. Therefore, the persons involved in
the Assembly were deprived of the opportunity to determine the penalties for previo-
usly committed crimes. Legislative Assembly members pointed to the lightness of
the sentence, which was stipulated by highlanders’ customary laws for various cri-
mes. According to the Royal Charter, the law applied only to those crimes that were
committed after the date of launching the law.

As for the date of drawing up this legislative monument, it must be said that the
exact information on the date cannot be found in either “Kartli life” or Vakhushti
Bagrationi’s History and Chronicles. The competent Georgian historians believe that
this should have happened in the years of 1334—1335. This view is based on the fact
that in 1335 George V the Brilliant was already the holder of the Georgia’s throne
and the scepter; In addition, Ekvtime had taken part in this Legislative Assembly as
the “Holy Archbishop and Catholicos of Kartli” for the last time.

From the notice of Vakhushti Bagrationi it can be seen that the Royal Charter
was drawn up after 1334. Therefore, this date should be considered as the Royal
Charter’s terminus ante quem non boundary, before which it could not be drawn up,
as for terminus ante quem non, i.e., boundary, after which it could not be drawn up,
the year of 1335 is considered as such. At present no sufficient material is available
to determine the date with more precision.

The structure of the monument

Law of George V is the legislation of feudal epoch. Like the legislative monu-
ments of law of ancient and medieval centuries, the Royal Charter is composed
mainly by casuistic principle, i.e. according to the individual case. The Preface of
the Book of Law says that the highlanders in Mtiuleti had no charter, or the written
law before the King George the Brilliant. Accordingly, the legal relationships betwe-
en them were regulated by the customary law. But it should be emphasized that
unlike the ancient and medieval legislative monuments, the Royal Charter is based
on two sources: on the one hand, customary law, and on the other hand, a legislation
as a significant source. This situation is quite natural: in the late feudal period, law is
gradually being established among other legal sources, and at the time of absolutism
it holds the first place.

The monument, consisting of the preface and 45 articles, is mainly the criminal
legislation. There are only two articles concerning civil proprietary rights. In the
ancient manuscripts of the monument the text is not divided into articles. Apparen-
tly, this work was performed by the King Vakhtang VI’s (1675-1737) Legislative
Commission, which had carefully studied the text of the monument and divided it
into articles by its contents. Acad. Iv. Javakhishvili wrote about this: “The Legislative
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Assembly divided this monument into several main parts, and headed each part by
the sentence, designating the start of a new issue according to its contents. Some of
the sentences, designating such subheadings, corresponding to one chapter or sec-
tion, probably were omitted by the document copyists over time. The sentences,
designating new chapters of laws are currently maintained only at the beginning of
some articles in the manuscript (Art. 6, 11, 19, 29, 31, 32, 33, 44)”. In opinion of
Acad. Iv. Javakhishvili “Initially these laws should have been divided into about
18 parts and each part should have had own introductory sentences. They are pre-
sented in the form of a system.

Therefore, the Royal Charter is drawn up according to a certain system, by its
contents it is divided into several main parts and the relevant issues of the Criminal
and Civil Law are set out in each part. It is also noteworthy that other Georgian
monuments of law — of Beka-Aghbugha, Catholicos and the Law of Vakhtang itself,
included into the body of laws by Vakhtang VI is drawn up by this system; accor-
ding to the contents, certain issues are arranged in a certain sequence, clearly sho-
wing quite developed level of the Georgian legal thinking.

As the customary law is one of the sources of the monument, the question
arises: What are the institutions introduced by the legislature from the customary
law into the articles of Criminal Law of the Book of Law?

It should be noted that the legislature used most widely the customs in determi-
ning punishments, which is evident from the contents of the law articles. In
a number of articles of Laws (Art. 22, 25, 28, 29) retaliation is directly recognized as
the victim’s legal right against the offender. However, the legislature tried, some-
how, to limit the scope of revenge, and the specified time was determined as one of
the conditions for retaliation, after elapsing of which the retaliation is prohibited.
Therefore, by such a requirement, willfulness and arbitrariness were not considered
the legal retaliation. According to Articles 28 and 44, if a plaintiff requested the
defendant be summoned to court three times and all three times the defendant
refused, then the plaintiff had the legal right to take revenge and attack the rebel and
law evader defendant.

Expulsion as an old custom of a penalty belongs to the Institute of customary
law, and it initially origins from communal regime, while in the class society it takes
the form of the penalty, legally sanctioned by the state government. The Royal
Charter widely used expulsion as the measure of punishment to offenders. This type
of punishment existed in the legal monuments of the other nations of the ancient and
medieval centuries as well. The expulsion is a severe punishment, which according
to a series of articles (Art. 1-3, 5-7, 9, 11-15, 17) was sentenced by the legislature to
a criminal (murderer) for killing persons of various categories and legal status. The
confiscation of property and its transfer to the state was an additional to the expul-
sion sentenced penalty. The law requires the expulsion of the offender for killing
and harming persons with a high social status (Art. 12, 13, 14), as well as persons
with equal legal status (Art. 5, 6, 11).
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The law also established the fixed-term and permanent expulsion. In case of
committing serious crimes (such as: the murder of the highest-ranking person, Khevi
leader, governor, also killing a father - absolutely shameful and unprecedented cri-
me) a person shall be a subject to permanent expulsion. Permanently expelled killer
is considered a person, declared without protection by law and any other type pro-
tection; everyone could kill such a person, expelled from the community at the first
meeting. The same thing cannot be said with respect of the offender, expelled for the
specified period, who was, perhaps, completely abandoned to the mercy of fate, but
upon the expiry of the specified period, the law considered it possible (In case of
compensation of the blood of the victim) to return the offender to Khevi and com-
munity, and return the seized estate to him. Killing a brother was a severe crime as
well, but in this case the legislature anyway considered it possible to expel the
offender for ten years. According to the gravity of the offense, the Book of Law
stipulates expulsion from the homeland for three, two or one year and deprivation of
estate for the relevant period. According to the committed crime, the Book of Law
sets a double, one, half, third, fourth, fifth and sixth part compensation of the blood
of the victim in favor of the victim or his family.

The Royal Charter determines the blood of the Khevi authorities. There had
been no information on the amount of the price for their blood until that time.
According to the second Article of Royal Charter, if the governor of the community,
village or Khevi was killed, in addition to payment of fine for the blood of a victim,
each family, participating in the murder was imposed a fine of giving a horse yearly
for Sepa. Article 41 concerns determination of the blood for killing a peasant,
sacrificed to Lomisi church. However, lawyer scientists believe that this article
appears to be inserted in an inappropriate place, and perhaps, in the original version
of the Laws it was provided in the other place.

The Royal Charter borrowed one peculiar, dishonoring type of penalty from the
customary law, which is called “shaving”. According to the second Article, if the
residents of the community, village or Khevi killed their governor, in addition to
other punishments, the head of each participating in the murder village should be
“shaved”. This form of punishment was used in customary laws of other ancient
peoples as well.

The same is true with respect of legal grounds for a retaliation. In case when
a man’s wife was kidnapped, according to Article 22 of the Book of Law, he was
entitled during one year to attack a criminal and do any harm to him.According to
Article 25 if the victim attacked the offender before reconciliation. If the plaintiff
requested the defendant three times to court, but he still did not appear, then the
plaintiff had the right to attack the defendant. When the case concerns recovering
the stolen thing, the owner of the thing is given the right to attack offender only if
after requesting the stolen thing for three times, the offender does not return the
thing to the owner.
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Although the Royal Charter concerns mainly issues of criminal cases, there are
some articles in it, concerning the field of civil law as well. For example, Article 16
deals with the issues of divorce of the father and children, and division of estate
ownership; Article 45 regulates the loan agreement. According to the law, taking the
loan interest was considered dishonest and improper according to the Georgian
legislation.

It must be stressed that the Royal Charter of George V the Brilliant was transla-
ted into English by O. Wardrop (He translated the poem of the great Georgian poet
Shota Rustaveli The Knight in the Panther’s Skin, the monument of XII century
which is included in the treasury of the world literature). Although the translator, as
he noted himself, did not have at hand the ordered and determined text, the Royal
Charter translation demonstrates the significant influence of the translator. The
translator was comparing the Georgian manuscript to the Russian translation. Some
articles of the monument, abbreviated in the Russian translation were restored and
fully provided in the English translation. The advantage of the English translation
must be considered that the translator did his best to approximate translation to the
Georgian text, avoiding free and extended translation, definitions, added to the text
where the text is vague and lacks accuracy, and the footnotes state that the transla-
tion is unreliable. However, significant number of errors in the translation is condi-
tioned by lack of knowledge of meanings of Georgian legal terms.

Consequently, in summary it can be said:

1. The Royal Charter or Laws, created at the initiative of the King George V
the Brilliant, main aim of which was establishment and strengthening of the influen-
ce of the feudal state in Mtiuleti (The mountainous region in the east of Georgia)
clearly indicates to the correct state and legal strategy of the wise king;

2. The correct legal reform, carried out by George V the Brilliant, is evidenced
by the fact that he focused on criminal law. As the offender of any layer poses
a danger to people, their lives and normal coexistence of the society, therefore, the
people’s safety and their peaceful coexistence mainly depends on the suitability of
the criminal law;

3. Unlike the legislative monuments of ancient and medieval centuries, George
V the Brilliant’s Royal Charter reasonably combines the two sources of law: custo-
mary law and legislation. Progressively thinking King took into consideration
a challenge of epoch and established legislation concurrently with the customary law;

4. Like the codification of legislative acts of other peoples of the feudal era, the
Royal Charter by the level of contents of particular articles of Laws demonstrated
the level of progressive for that period (XIV c.) legal thinking. This is clearly
outlined when it is compared to the legal monuments of other countries of the same
epoch.
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Summary

Key words: legal, political situation, economic situation, punishment, crime, article, customs,
legal reforms.

The present article introduces the political situation in Georgia in the first half
of XIV century and in this period created law code of king George V, which was one
the best examples of high legal thinking in Georgia of the late feudal period.

XIV century was difficult period in the history of Georgia — hard political
situation, destroyed internal unity, disobeying individual feudal lords etc. King Gior-
gi V started reformes, he launched the money reform in order to improve the econo-
mic situation: replaced Mongolian currency by the Georgian Tetri, which was named
George’s Tetri or Giorgauli etc. One of the most important reforms was legal reform
— by his initiative was created a new legal code.

The monument, consisting of the preface and 45 articles, is mainly the criminal
legislation. In the ancient manuscripts of the monument the text is not divided into
articles. The Royal Charter widely used expulsion as the measure of punishment to
offenders. The law also established the fixed-term and permanent expulsion for
serious crimes; for example, for murder of the highest-ranking person or governor,
also for killing a father — person must be a subject to permanent expulsion. The Law
Code borrowed one peculiar, dishonoring type of penalty from the customary law,
which is called “shaving”. This form of punishment was used as an addition to other
punishments, the head of each participating in the murder village should be “shaved”.

At the end it should be noted, that O. Wardrop was interested of this source of
law and he translated into English.
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The successor of king Wtadystaw Lokietek — Casimir, later called The Great,
was born in 1310 and died in 1370. The last years of the Piast dynasty rules (king
Casimir was the last representative of that dynasty) were connected with unifying
tendencies of the Kingdom of Poland. These tendencies came to light after the
period of feudal fragmentation. Reigns of Casimir the Great, which started with the
coronation on 2 March 1333, was the period of huge social, political and legal
changes. Reforms and projects implemented by the Polish king were the ultimate
attempts at the plan of unification to come into force. These processes took place in
extremely difficult conditions. The idea of the kingdom’s crown — common for all
Polish lands —was juxtaposed with still existing individual aspirations!.

To diminish the impact of the factors unfavourable for the unification of Poland,
the last king from the Piast dynasty carried out his policy in various areas. Its most
important elements consisted in strengthening central offices and territorial admini-
stration of the state. The Polish king undertook cooperation with the hierarchs of the
Roman-Catholic Church, inter alia, with Gniezno archbishop Jarostaw from Skotnik.
At that time, legislature became an essential tool of shaping internal policy. Aiming
at unification tendencies determined that judges adjudicating at particular lands of
the Kingdom of Poland were to base their sentences on a legal act standardized in
the whole state?. One manifestation of a concept defined that way was the introduc-
tion to Malopolski statute in which it was stated that numerous matters — referring to
the same deed — were adjudicated in a different way by different courts. Giving such
a diagnosis was to make judges pass sentences in particular trials according to law
resulting from a uniform statute?.

1§, Kutrzeba, Historia ustroju Polski w zarysie, vol. 1, p. 57; see also: J. Wyrozumski, Kazimierz
Wielki, Wroctaw — Warszawa — Krakéw — Gdansk 1986, p. 170.

2 J. Wyrozumski, Wielki organizator zjednoczonego paristwa, [in:] Kazimierz Wielki i jego parstwo.
W siedemsetnq rocznice urodzin ostatniego Piasta na tronie polskim, ed. J. Maciejewski, T. Nowakowski,
Bydgoszcz 2011, p. 16.

3 Ibidem.
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Casimir the great had that concept of editing — at least partially — the law
existing in some parts of the Kingdom of Poland which was integrating. The uniqu-
eness of the concept formulated by the king is easier to understand when one takes it
into account that in Poland of 14™ century legal custom played the main role?.
Customary law had such an extensive authority that even Casimir the Great was
forced to refer to that law more frequently than to Statues established by himself.
However, medievalists believe that extremely important are arrangements telling that
in that period the norms of customary law began to be transformed into law enacted,
which had for example, the form of statutes. Thus, the genesis of Casimir the Great
statutes is connected with theory according to which Polish legislator (king, state
representatives) — to a greater extent wrote the law down (edited it) rather than
created it. When presenting material connected with Casimir the Great Statutes it
must be noted that in the end of the 14" century the significance of the written law
in state monarchy increased noticeably. The nobility began to consider it as the way
of protection against the wilfulness of officials from magnate circles?.

Taking significant regional differences into account, Casimir the Great Statues,
published in the 50s and 60s of the 14™ century, were drawn up separately for
Wielkopolska and Matopolska. The subject matter included in both these acts was
that of state and judicial law®. The first of them — Wielkopolski statute — consisted
of 34 articles and was published at legislative rally in Piotrkéw by the king with the
participation of Gniezno archbishop, prelates, and magnate and noblemen represen-
tatives. The next, Matopolski statute included 59 articles’ and consisted of the
statute adopted in Wislica and numerous acts published in a later period. What is
important, Matopolski statute was initially intended as legal act which was supposed
to be the start for creating a common act encompassing all lands of the Kingdom of
Poland?.

Referring to the genesis of Wielkopolski statute, one need to stress the partici-
pation of both Casimir the Great and Gniezno archbishop Jarostaw in the process of
its creation”. Professor Oswald Balzer stated that “the real initiator of that legislative
action was the king himself who had a great understanding for [...] the role of law in

4 R. Hube, Prawo polskie w 14-tym wieku. Ustawodawstwo Kazimierza Wielkiego, Warszawa
1881, p. 21.

5 S. Plaza, Historia prawa w Polsce na tle poréwnawczym, vol. 1, Krakéw 1997, p. 109.

6 Statutes of Casimir the Great comprised mostly regulations form criminal law (almost 2/3) and
from court procedures. In principle, private law was not included in regulations of that legal act and was
regulated by the rules of the customary law. See: ibidem, p. 110.

7 J. Bardach, Historia parstwa i prawa Polski. Do polowy XV wieku, ed. J. Bardach, t. I, Warsza-
wa 1964, p. 369.

8 S. Roman, Geneza Statutéw Kazimierza Wielkiego. Studium Zrédloznawcze, Krakow 1961, p. 192.

9 0. Balzer, Statuty Kazimierza Wielkiego, ed. Z. Kaczmarczyk, M. Szczaniecki, S. Weymann,
Poznan 1947, p. XI; see also: S. Roman, op. cit., p. 190; another opinion on that matter was presented by
Juliusz Bardach, who underlined that independence of Casimir’s the Great policy does not give assump-
tion to state that archbishop Jarostaw participated considerably in the process of Wielkopolski statute
being created; see: J. Bardach, op. cit., p. 370.
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state’s life”. The Polish historian of law added “A big role at drawing up the statutes
was played by the clergy, especially by Gniezno archbishop Jarostaw Bogoria and
his closest surroundings”!0. Wielkopolski statute mainly reflected the norms of
customary law, which were “converted into the laws”!l. Matopolski statute was
characterised by a better level of editing and displayed greater reformatory tenden-
cy!2. The articles from Casimir the Great statutes regulated legal position of the
representatives of various social strata like the knighthood, diminishing group of
lords and the peasants. In principle, the articles did not refer to the burghers and
clergy representatives. The burghers were subject to the regulations of the city law,
whereas the clergy were subject to the jurisdiction of the ecclesiastic courts, which
in turn, adjudicated on the basis of the canon law!3.

The differences that started to be visible between laws in “conservative Wielko-
polska” and “more easily adopting changes Matopolska” became clear when it came
to women legal status. In Wielkopolski statute woman getting married could only
get money as a dowry, not land. Women were excluded from inheriting in that
aspect. In Matopolska, patriarchal tendencies were weaker as there was a rule accor-
ding to which woman had the right to inherit land. At the moment of getting married
she could come into possession of land included in the dowry!4. The differences
between two statutes do not change the findings of researchers who state that some
regulations could have been mutually complementary. Even though the provisions of
Casimir the Great Statutes did not cover the whole subject matter they regulated, but
“norms lacking in one of regional statutes in court practise could be replaced by
regulations taken from the second regional district statute!3.

Particular regulations of Casimir Statutes devoted to criminal law introduced
institutions and solutions which had not been known before. Medieval criminal law
from 13t century did not differentiated crimes!® committed intentionally or uninten-
tionally, whereas such a differentiation can be found in Casimir the Great Statutes
from the mid14™ century!”. When analysing the forms of committing the crime in
Matopolski statue it must be said that limited criminal liability of an instigator was
quashed. In such a case, a person was not held responsible for their act, even if they

10" Quote for: O. Balzer, op. cit., p. XI.

11§, Kutrzeba, Stowo o statucie wielkopolskim, [in:] Ksiega pamiqtkowa ku czci profesora Wia-
dystawa Abrahama, ed. O. Balzer, L. Pininski, S. Starzynski, P. Dabkowski, K. Koranyi, J. Adamus,
L. Halban, H. Polaczkowna, T. Silnicki, Lwow 1930, p. 344.

12 A. Vetulani, Z badar nad kulturq prawniczq w Polsce Piastowskiej, Wroclaw — Warszawa
— Krakow — Gdansk 1976, p. 165.

13 bidem, p. 179.

14 Tbidem, p. 177.

15 Quote for: O. Bazler, op. cit., p. XII.

16 In the Statutes several notions to describe a crime appear, among which one may enumerate:
excessus, crimen and culpa; see: M. Handelsman, Prawo karne w Statutach Kazimierza Wielkiego,
Warszawa 1909, p. 105-106.

17 R. Taubenschlag, Prawo karne polskiego sredniowiecza, Lwow 1934, p. 14.
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admitted responsibility for it. The articles of Wielkopolski statute sustained the
hitherto existing legislation operating on the ground of customary law (acquainted
with the principle of limited criminal liability of an instigator)!®.

Similarly to German law, in the Polish one the custom of the whole family
being held responsible for criminal acts developed. In principle, that kind of respon-
sibility lasted by the 13™ century and in Mazowiecki law by the 14" century.
Another type of liability was the one connected with belonging to home community.
When belonging to ancestral community, its members were held responsible for the
crime committed by anyone from that community. One could be freed from such
liability by noxae datio act, where father gave away his son to the person harmed by
an offence. Casimir the Great Statues broke with the principle of mutual criminal
liability of family members, Still, de facto that rule applied!®. Also collective re-
sponsibility of community members such as opole-vicinia (family-territorial commu-
nity) underwent evolution. Before Casimir the Great Statutes were announced, the
members of that unit had been convicted of murder the perpetrator of which had not
been identified. The premise for holding someone liable was to find a human corpse
at opole territory. However, according to resolutions included in the Statutes, solida-
ry responsibility of village inhabitants for ignoring the duty to help a person in need
was retained.

As to legal solutions adopted on the basis of Statues, the institution of impunity
and premises conditioning such a state must be noticed. When differentiating two
periods: before this legal act started being applicable and later, when it was spread
onto the Polish lands, it is worth stressing that the Statutes instituted responsibility
for killing a prostitute. After the Statutes were introduced, acts like killing or inju-
ring a thief caught red-handed or killing a person sentenced to exile (banishment)
were penalised?!. Premises excluding criminality of an act was, inter alia, “the
beginning” (initum). In case of injury and in later practice also murder, the perpetra-
tors of such deeds were not punished if they were committed as a result of “the
beginning”. This institution concerned active assault (in form of attack) or verbal
assault (as a result of slander), which an accused person provoked. It is difficult to
compare acting on the basis of “the beginning” with the institution of necessary
defence, because “the beginning” had a broader range. The legal structure of “the
beginning” assumed that there did not have to exist balance between danger and
means which were undertaken by a perpetrator to eliminate it. In that case, it is
difficult to talk about exceeding the limits of necessary defence. To prove one’s
innocence it was enough to demonstrate that the injured party was the “beginning”
and that the repulse of an attack took place directly after its occurrence. Initium as
an institution characteristic for state law protected, above all, against risk of life,

13 Tbidem, p. 24.
19 Tbidem, pp. 37-39.
20 Ibidem, p. 44.
21 Tbidem, p. 47.
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health and honour of representatives of knight nobility. Impunity of a nobleman’s
murder in case of “the beginning” was annulled in 1472. That institution functioned
in cases of injuries, though?2 .

Statues normalized in an extensive way the group of public offences, especially
those against state authority. Placing them in the statutes was to result in improve-
ment of public administration, elimination of power abuse and strengthening of state
army. Public offence were such acts as drawing a sword or hurting somebody in the
presence of king or his governor (starosta) — Wielkopolski statute. The same happe-
ned in relation to the afore mentioned acts committed against courts. Those rules
were to ensure peace and order both to justice institutions and to judges there
adjudicating?®. Military offences included failure to arrive at service and desertion.
Also transfers from one banner to another was punished, as it disorganized powers
of “levée en masse”. Being a rouge (robbery at a public road, professional theft
carried out as recidivism) was considered an offence , too. It must be added that the
Iése majesté (crimen laesae maiestatis), treachery and offences against the treasury
were not enumerated in Casimir the Great Statutes and were settled arbitrarily by the
king and his officials.

An example for private offence which the Statute paid a particular attention to
was theft. Thefts were divided into common and classified. A classified theft was
that of seizure of property at royal or knightly court, stealing rye from field at night
or stealing horses. Theft entailed the duty of compensation and fine for the sake of
state and, in the case of classified theft, mutilation punishment. Stricter penalties
(death penalty included) were given to thieves who committed the same crime
again?*.

Statutes differentiated between several groups of penalties, among others: finan-
cial penalty, death and corporal penalties, confiscation, private penalties (man price,
damages). The most frequently financial penalty appearing in the Statutes was that
of “fifteen” (quindecim). It was given in the case of public offences (for instance,
against justice) as well as the private ones. The gravest punishment was — known to
the Matopolski statute — penalty of “seventy”. That penalty, also called merciless,
was imposed for arson. Importantly, in another article of the Statute arson was
punished with burning at stake. Wielkopolski statute predicted broader application
of this punishment, inter alia, for murdering a nobleman in his home, raping
a woman on a road, trespassing borders of a manor estate. The Statutes imposed
death penalty on swindlers who demanded undue benefits from salt mines. Mutila-
tion punishment included, for instance, cutting off ear and were given for theft at the
royal or nobleman court>.

22 J. Bardach, op. cit., p. 518.

23 J. Dabrowski, Kazimierz Wielki. Twérca Korony Krélestwa Polskiego, Krakow 2007, p. 57.
24 7. Bardach, op. cit., pp. 521-526.

25 Ibidem, pp. 528-531.
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Casimir the Great Statutes introduced limitation period for prosecution. These
periods differed depending on the offender’s and plaintiff’s place of residence. In
the case of theft and roguery, the limitation period was one year if two parties lived
in the same parish and three years if they lived far from each other. Three years was
also the limitation period for the crime of murder. Limitation period concerned
crimes belonging to the group of the private onesZ®. For instance, at investigating
murder, the people entitled to find and punish an offender were members of the
closest family apart from wife2’. Most people gained the right to employ their
proxies at trial. Plenipotentiary trial powers were determined at court in principle.
Only women could appoint a legal representative at home or at inn in participation
of court usher and opponent at trial28.

Statutes established by the last king of the Piast dynasty were developed in later
centuries. Into Matopolski statute short acts (called extravagances) were included. It
happened during Casimir’s the Great life and later was continued by his successors.
In the statute appeared also “prejudykaty” (precedents) which were exemplary settle-
ments of court cases based on fictional names and surnames of the parties. The
precedents were probably created by royal notaries2’.

The name of prejudykaty was consolidated in the history of Polish law thanks to
Romuald Hube’s activity in the 19t century. It was also determined that “precedents
are not settlements of happenings that really took place in Poland but are rather little
legal advising pieces”. Law historians also added that the precedents authors, when
creating them, could use court books but in that case they were of subsidiary charac-
ter. What is equally important, those case studies, also called questions, were treated
as private work done of medieval lawyers as they had the power of Statutes regula-
tions3Y.

Development of legal culture in the middle ages is an interesting matter for the
researchers of the Polish law history. Progress in that area is visible when one looks
at petyta which were projects of legal norms. They were made at the initiative of
royal writers and were included into the general collections of Wielkopolski and
Matopolski statutes. Undoubtedly, these collections, also called “zwody” were publi-
shed after king Casimir’s death. What is significant, is the increase in the number in
articles in collections prepared in such a way. It happened that Malopolski statute
edited in successive centuries included 100 articles, whereas Wielkopolski statute
had 50. The difference was the result of editing techniques of legal texts. They were
different at various stages of statutes development. Regulations were differently

26 Ibidem, p. 519.

27 R. Taubenschlag, op. cit., p. 51.

28 D. Szpoper, J. Swiatek, Dzieje adwokatury gdanskiej, Gdansk 2005, p. 13; see also: M. Tar-
kowski, Adwokatura wileriska 1918—1939, Gdansk 2014, p. 23.

29 J. Bardach, op. cit., p. 370.

30 A. Winiarz, Prejudykaty w Statutach Kazimierza Wielkiego, , Kwartalnik Historyczny” 1899,
No. IX, p. 196.
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divided into parts and edited. Collections set up that way constituted a substitute of
Polish national statute. They were also manifestation of still existing tendency
of law unification in medieval legal culture. The best-known 151 century edition of
Casimir the Great Statutes were the so-called “dygesta”. Edition consisted of all
articles taken from Matopolski statute and some Wilekopolskie articles. The con-
tents of articles included in “dygesta” was partially changed. Also translations of
Statutes from Latin into Polish caused changes in contents of particular regulations.
The exception to this tendency was translation done in the mid 15% century by
a canon of Warsaw Chapter Swigtostaw from Wojcieszyn3!. The Statutes were trans-
lated also into the Russian language. It made sense when Polish law was also
applied in the Russian lands within the Kingdom of Poland. Dygesta served to
publish the edition of Casimir the Great Statutes in Lipsk between 1487—-1489. They
were entitled Syntagmata. Then, the authors of Statut Laski’? from 1506, using
Syntagmata, included regulations from dygesta into that codex. A very important
continuation of work started by Casimir the Great were the statutes published by
parliament in 15 century. One of the legal acts developing regulations from Casi-
mir the Great Statutes was Warcki Staute set up in 1423 and approved by king
Wiadystaw Jagielto. Casimir the Great Statutes were in force until the time of 18
century partitions®> and were to be found in different law collections and continu-
ations.

Although Casimir the Great Statutes did not function as a unified collection but
were the combination of several parts at least (which were then combined for purely
practical reasons) serve as an example of medieval legal culture. It is worth quoting
the opinion of one of the most respected law historians Oswald Balzer, who wrote
about the Statutes: “they belong to the most remarkable monuments of the Polish
law in the Middle Ages, more worth admiring as in Poland alone they were without
precedents™34.
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Summary

Key words: Matopolski statute, Wielkopolski statute, The Kingdom of Poland, unifying
policy.

The article is devoted to one the most significant legal acts that was created in
medieval period in The Kingdom of Poland. These statutes, written in the 14
century were an example of policy aimed at unifying Polish lands after the period of
disintegration of Poland. Consisting of two basic parts — Matopolski and Wielkopol-
ski statutes, over the centuries they underwent subsequent stages of development. In
completed and transformed editions they were applied on the lands of The Crown of
the Kingdom of Poland until the time of partitions, which is the end of the 18t
century.
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Academic corporations — the origins and legal framework

Ideological and educational by nature, National Colleges dating back to 13t
century France may be deemed as the first corporate-like organizations. Their objec-
tive was to sustain friendly bonds among members, cultivate traditions, as well as
nurture chivalric and civic attitudes by promoting such virtues as discipline, honour,
conscientiousness or responsibility. One of the first student organizations to assume
the characteristics of a future corporation was founded in 1534 in Padua, with the
active support of Stefan Batory!. As regards the Polish corporate movement, it
began to take shape in the first half of the 19t century, when two corporations were
established: Polonia in Wroctaw (1816) and Polonia Convent in Tartu (1828). Over
the next decades several other important corporate associations were formed, e.g.
Arkonia (1879) and Walencja (1883) in Riga, as well as Lutycja and Znicz in Tartu
(1884 and 1897, respectively)2.

The development of academic movement (including corporate movement) ga-
ined momentum after Poland regained independence in 1918. This was supported by
favourable legal conditions of student organizations, created by the Act on academic
schools dated 13 July 19203. In each school, students were entitled to establish
academic associations and corporations. The main limitation was the statutory ban
on pursuing political goals by those organizations. Only students and university

' Lietuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 169, Putkiewicz, Karnicki, Zwiqzki ideowo-polityczne a korporacje, Vilnius 1922, typescript,
p- 8.

2 More on this subject in: P. Tomaszewski, Polskie korporacje akademickie w latach 1918—1939,
Torun 2011, pp. 27-49; idem, Korporacje akademickie w Wilnie (1919—1939). Struktury oraz podsta-
wowe kierunki dziatalnosci, [in:] P. Tomaszewski, M. Wolos (eds.), Organizacje miodziezowe w XX
wieku. Struktury, ideologia, dziatalnosé, Torun 2008, p. 139.

3 Act of 13 July 1920 on academic schools (Dz.U. of 1920, No. 72, item 494).
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lecturers were admitted to academic associations, whereas corporations additionally
gathered former members of student organizations. Provisions of the act conditioned
the establishment of a university association or corporation on the approval of its
statute by the academic senate. Moreover, every change of the statute had to be
agreed upon with the same body. At the beginning of each new academic year, every
student association was obliged to provide the rector with a list of board members
and immediately notify any changes therein. The academic senate supervised student
organizations through its delegate. The organizations — as internal entities of a given
university were not subject to general regulations regarding the interference of state
services with the activity of associations and gatherings. Upon the rector’s permis-
sion, meetings of the youth could be held on university premises without third party
participation. The power to supervise youth rallies was vested exclusively in univer-
sity authorities, but during such meetings only matters strictly related to academic
life could be discussed, in accordance with the meeting agenda.

The turning point in the functioning of student organizations was the implemen-
tation of new regulations pertaining to academic schools. The act of 15 March 1933
along with accompanying executory orders* clearly limited the autonomy of univer-
sities and deprived students of many rights they had previously enjoyed>. The act
enabled students to establish academic associations that were defined as voluntary,
long-term, non-profit associations of students, operating under the supervision and
guidance of both academic authorities and the minister for religious denominations
and public enlightenment®. According to the act, corporations were not defined as
a separate category of associations, as had been the case in the previous legal
framework. The regulation prohibiting all student associations from any political
activity was repeated. For any gathering held on university premises, rector’s autho-
rization was required. Each meeting — in which only the students of a given universi-
ty were allowed to participate — had to be attended by the rector or his delegate.
Such meetings could be devoted exclusively to academic matters, discussed in ac-
cordance with an agenda approved by the rector. At any time, the attending repre-
sentative of university authorities was entitled to dissolve the meeting. Should the
course of a rally or meeting pose risk to the safety of its participants, the rector could
summon relevant state institutions (e.g. police forces) to restore order. The latter also
had the right to enter university premises on their own initiative, in emergency
situations. Any proposed actions of an association — including changes in its statute
— had to be approved by a supervisor, under pain of nullity. The supervisor could
object if the planned initiatives were not in line with the organization’s objectives, or

4 As mentioned by Bronistaw ZongoHowicz, draft order was supposed to be developed in such
a manner so as to eliminate any associations gathering organizations from several universities; see:
B. Zongottowicz, Dzienniki 1930—1936, Warszawa 2004, entry dated 3.03.1933, p. 468.

5 A. Pilch, Rzeczpospolita akademicka. Studenci i polityka, 1918—1939, Krakow 1997, p. 314.

6 S. Rudnicki, Ustawa o szkolach wyzszych z 15 marca 1933 roku, ,,Wigz” 1985, vol. 4-6, p. 177.
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if they were in conflict with the law or autonomous university regulations. Further,
university senate — or the rector, in emergency situations — was authorized (upon
prior notice to the supervisor) to suspend the entire board or the chairperson of
a student organization. In that situation, the supervisor had the right to appoint an
interim board. Otherwise, the position of chairperson was assumed by the deputy or
the eldest member of the board. There was also a possibility of excluding a member
from the association for violation of the statute or regulations governing the organi-
zation. The same regulations applied to academic corporations, the only difference
being that general meetings of corporations could also be attended by former stu-
dents and auditing students of academic schools, whereas board members were
elected exclusively from among active and auditing students’.

The characteristics and main operating directions
of academic corporations

The status of corporations and their meaning for students’ ideological life was
considered controversial. They were frequently perceived as organizations with
a social profile, which was undoubtedly influenced by the informal atmosphere of
meetings, often accompanied by signing, discussions and alcohol consumption. The
nature of corporations also depended on the reasons behind their foundation: some
focused mainly on spending relaxed pastime, others were labelled as “snobbish”
because their members represented rich families and created hermetic communities;
finally, there were associations aiming to foster knowledge, also supporting their
members’ intellectual development and maintaining a clear ideological and political
profile8. It is important to note that applying the term “ideology” to academic corpo-
rations was regarded as debatable. Corporation members were perceived as “party-
goers, drunkards, duellers, dandies, [...] so any »ideology« would have been profa-
ned anyway, especially that »ideology« was usually akin to politics. In fact
corporations’ political goals were deemed as unclear or even unknown, and some
people claimed that they were not allowed to get involved in politics...””. Negative
opinions about corporations were expressed by Feliks Widy-Wirski, politician rela-
ted to the Labour Party and the Polish United Workers’ Party, who wrote: “those are

7 Act of 15 March 1933 on academic schools (Dz.U. of 1933, No 29, item 247); O. Filaszkiewicz,
Respublica Academica Vilnensis. Polskie stowarzyszenia ideowo-wychowawcze studentow Uniwersyte-
tu Stefana Batorego w Wilnie w latach 1919—-1939, Elblag 2014, pp. 63-74.

8 A. Pilch, op. cit., p. 48.

9 B. Wroblewski, Ideologia korporacyj akademickich, Vilnius 1928, p. 1; in reports produced by
the authorities of Stefan Batory University there was a separate section devoted to corporations and
convents — entitled Social and cultural associations — while their activity was omitted in the section
entitled /deological and educational organizations, see e.g.: Lietuvos Mokslu Akademijos Biblioteka,
Vilnius, Lietuva, Department of Manuscripts, Vilnius, F. 98, b. 593, Report on the activity of academic
associations of Stefan Batory University for the reporting year 1935, typescript, p. 53.
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the remnants of German influences, institutions that distract young people from
working and constitute a continuous hotbed of street pranks™!.

In the light of basic corporate regulations, personal beliefs of individual mem-
bers were expected to remain their private matter. It was emphasised that it was
extremely difficult to include corporations in students’ organizational life in places
characterised by a strong influence of political parties. Care was taken to prevent
corporations from becoming parties’ background, which would have been a viola-
tion of their fundamental ideas. A corporation was supposed to offer freedom of
belief, its limits being generally outlined by nationalist ideology. By definition, the
attitude to other organizations was unfavourable, especially in the case of left-wing
ideological and political groups. Members of a corporation were allowed to belong
to other associations only if their principles were not contrary to the rules and
traditions of a given corporation. As they wrote: “Care should be taken to prevent
such colleagues from becoming association advocates rather than corporation mem-
bers. Our corporation’s ideology, tradition and interest must be maintained in the
first place”!!. In reality, even though most corporations described themselves as
non-political and non-partisan, their members got along and collaborated with speci-
fic political parties — usually representing the nationalist block. Many of them acti-
vely supported the structures of All-Polish Youth, the National Party and the Natio-
nal Radical Camp, often holding high positions in their governing bodies.
Importantly, the so-called corporation law did not allow membership in or coopera-
tion with communist organizations!2.

Corporations combined the functions of scientific circles and self-help organi-
zations, because self-education, scientific development and supporting fellow mem-
bers of the corporation constituted fundamental obligations of each member!3. They
also implemented ideological and educational tasks focused on the ideal of bringing
up patriots — people capable of expending effort and work for their Motherland. They
placed emphasis on cultivating traditions and reinforced the struggle for Polishness.

Such organizations were attractive to the academic youth due to their rich
customs and strong emotional bonds!4.

Corporations were distinguished by their elitist and hierarchical character,
which made them similar to private clubs. One could not simply join a corporation,

10 E. Widy-Wirski, Ideological currents in the academic republic. Observations and comments,
Poznan 1930, p. 8.

11 1 jetuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 128, Report of the Presidium of the Association of Polish Academic Corporations for the Sth
term of office in the period from 14 December 1928 to 19 January 1930, typescript, p. 3.

12 W. Muszynski, Z dziejow Stronnictwa Narodowego (1928—1947), “Bulletin of the Institute of
National Rememberance” 2007, No. 89, p. 29.

13 p. Tomaszewski, Korporacje akademickie w Zyciu uczelni, [in:] Batoria Convent 1922-2008,
Torun 2008, p. 7.

14 D, Pater, P. Tomaszewski, Od morza jestesmy... Swiadomosé pomorska w mysli i dzialalnosci
akademickiego ruchu korporacyjnego w Polsce w czasach Il Rzeczypospolitej, Torun 2006, p. 12.
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but there was a possibility of being introduced by an active member. Candidates
— referred to as greenhorns or squires — spent one year learning corporate customs
and traditions, discipline and code of conduct. They also participated in educational
courses while elder colleagues monitored their progress in learning. Much attention
was paid to physical education, especially fencing and other defensive sports. The
training period was concluded with an examination, after which the candidate beca-
me a full-fledged corporation member (Polish: korporant or barwiarz). All active
members were equal and all decisions — including the election of authorities — were
made by democratic vote!>. Membership in a corporation did not expire upon gradu-
ation, after which members became veterans (Polish: filister) supporting a given
corporation.

Polish corporations at Stefan Batory University in Vilnius

At Stefan Batory University in Vilnius, student organizations were categorized
in several groups, e.g. scientific, self-help (or Brotherly Help), ideological, educatio-
nal or regional associations. There was also a so-called group of mixed associations,
as well as cultural-social organizations including corporations and convents. Most
corporations functioning there presented nationalist views. Those included: Polonia,
Batoria, Polesia, Cresovia, Leonidania, Concordia and Filomatia Vilnensis. Some of
them referred explicitly to Christian Democracy (Conradia, Sniadecja) or Sanation
(Vilnensia, Pitsudia). Moreover, corporation-like organizations were established by
students representing national minorities: Ukrainians (Kruty), Jews (Unitania), as
well as Russians and Belarusians: (Ruthenia Vilnensis Convent and Scorinia, re-
spectively)!®. Corporations from various academic cities joined with other organiza-
tions that shared similar ideological background, creating nationwide associations.
The first such organization was the Association of Polish Academic Corporations,
established in 1921. It gathered national organizations under a slogan “Welfare of
the nation and the state is the supreme law”!7. Some time later, in 1924, Catholic

15 W. Muszynski, op. cit., p. 30.

16 p. Tomaszewski, Korporacje akademickie..., p. 143; the 1932 list of student organizations also
contains Menorah; see: Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 1 [A, b. 557,
Wykaz organizacyj studenckich USB za rok 1931/1932 (List of student organizations at Stefan Batory
University in 1931/1932), typescript, p. 419.

17°J. Jasienski, Stowarzyszenia studenckie USB, [in:] L. Piechnik, L. Puchowski (eds.), Z dziejéw
Almae Matris Vilnensis, Ksiega pamiqtkowa ku czci 400-lecia zalozenia i 75-lecia wskrzeszenia Uni-
wersytetu Wilenskiego, Krakow 1996, p. 285; P. Tomaszewski, Polskie korporacje..., p. 86; Dominant
slogans adopted by nationalist corporations included mainly patriotism, honour, tradition and religion.
Patriotism was mentioned in the ideological declaration of the Association of Polish Academic Corpora-
tions of 1921, which reads: “1) Every corporation member’s life goal is to work for the benefit of
Poland, for its greatness and power. Welfare of the Nation and the State is the ultimate law, the measure
of moral values and a guide for conduct; 2) Each member of the corporation regards work for Poland as



104 Olga Filaszkiewicz

corporations founded the Union of Polish Christian Corporations based on the prin-
ciples of Catholic objectivism and universalism, seeing Christianity as the source of
creative and educational values!®. As for pro-Sanation organizations, in 1932 they
established the Federation of Polish Academic Corporations!®.

The oldest strictly corporate organization based in Vilnius was the Polonia
Convent, established on 3 May 1828 by Polish students of the University in Tartu20.
Its young originators stemmed from the circles related to the Philomaths and Phila-
rets, which operated illegally in the territories annexed by Russia!. The selection of
Vilnius as the place of operation was greatly influenced both by Philaretic tradition
and by the fact that out of all academic cities of the Republic of Poland Vilnius was
the one most similar to Tartu, where students did not succumb to the hectic urban
life, but gathered around the University as a dominant centre?2. Polonia’s first
supervisor was Professor Jozef Ziemacki23. Polonia was among the largest and
most dynamic academic corporations in Vilnius during the inter-war period. It aimed
to educate its members in scientific, self-help, social and societal areas. Great impor-
tance was placed on maintaining high ethical level in public and private life, establi-
shing peer arbitration and honorary courts, and holding liable those people who
violated students’ dignity in any way. Moreover, the mission of this convent was to
create scientific committees and self-education circles, organize lectures and discus-
sions, support literary and artistic creativity, or maintain a library and a reading
room. The corporation also paid attention to shaping a sense of duty and discipline
towards the state, and to preparing its members for public life. Another task of the

work for the entire nation. Each member opposes any currents and aspirations that place personal,
partisan or class-related interest above the welfare of the Nation and the State as a whole; 3) Corporation
member is aware of the dangers posed by foreign elements that threaten the loss of uniform national
character by the Most Serene Republic. In any place, at any time, each member defends Polishness
— both in terms of spiritual and material goods™; see: Nasza deklaracja ideowa, ,,Zycie Korporacyjne”
1934, No. 1, p. 1; It was emphasised that the connecting element between ideology and corporation
should be the will and desire to bring ideology into life. The aim of a corporation was to educate
rational, righteous citizens who would be aware of their responsibilities towards the nation and the state;
see: Kilka uwag o realizacji ideologii korporacyjnej, ,,Zycie Korporacyjne” 1935, No. 4-5, p. 69; The
question of patriotic education was also discussed in Corporate educational programme, adopted at the
5th Convention of the Association of Polish Academic Corporations. The document offers a uniform
approach to issues contained in numerous publications, statutes and regulations of various corporations,
including the subject of patriotism; see: L. Ter-Oganjan, Wilno. Rocznik korporacyjny 18281928, ,,Pol-
skie Korporacje Akademickie”, Warszawa 1995, vol. 8, p. 87.

18 Poray [ref. not detailed], Union of Polish Academic Christian Corporations, ,,Alma Mater
Vilnensis” 1929, vol. 8, p. 158.

19 P. Tomaszewski, Polskie korporacje..., p. 125.

20 T, B. [ref. not detailed], Z zZycia korporacyjnego, ,,Alma Mater Vilnensis” 1924, vol. 2, p. 118.

21 Rys historyczny K! Polonia, ,,Korporant” 1925, No. 3, p. 19; P. Tomaszewski, Polskie korpora-

cje..., p. 181.
22 A. Minkiewicz, Konwent Polonia 1928-1978, ,Zeszyty Historyczne”, Paris 1978, vol. 46,
pp. 210-222.

23 L. Ter-Oganjan, op. cit., p. 9.
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organization was to set up scholarship and loan funds, organize social events and
model its members’ social manners. The governing bodies comprised: circles (gene-
ral meetings), presidium and the olderman who was in charge of the quarters and
order within it, also being responsible for making candidates familiar with the histo-
ry and regulations of the convent. There were also other autonomous officials within
various disciplines (librarian, reading room clerk, treasurer, host, magister pancandi,
magister cantandi), courts and standing committees2*. Convent life focused on re-
storing old noble traditions. Political references were eliminated completely, as Po-
lonia (similarly to other corporations) defined itself as a non-political Polish national
association. Although its members did not speak in public very often, their impact
on the academic life of that period was critical, which was due to their work in
academic, scientific and self-help institutions?. Jerzy Putrament — member of Filo-
matia Vilnensis, initially associated with the National Democratic movement and
later with left-wing academic circles — reminisced: ,,In Vilnius, each corporation had
its political (sometimes nationalist) character. The largest, oldest and richest one
— Polonia — exhibited the least of it. [...] It consisted of very affluent people, which
was indeed important. Everyone paid membership fees — different in different corpo-
rations — and at Polonia they were the highest. Besides, the lifestyle typical of
Polonia required a certain income level. For example, one could not show up there
without a tail-coat. Therefore being commoners, we looked at Polonia with admira-
tion and even without jealousy: it was simply out of our league”2®. The convent was
one of six organizations to form the Association of Polish Academic Corporations in
192127, A major event for the entire Polish corporation movement was the celebra-
tion of 100™ anniversary of Polonia’s foundation, held from 12 to 14 October 1928.
On this occasion, the Presidium of the Association of Polish Academic Corporations

24 Ljetuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 135, Statute of the Academic Polonia Convent in Vilnius, typescript, p. 1.

25 Lietuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 144, Report on the status and activities of Polonia Convent in Vilnius in 1st and 2nd semester
1920 and 1st semester 1921, manuscript (no page ref.).

26 J. Putrament, P6! wieku. Mlodosé, Warszawa 1983, p- 151.

27 7. Poptawski, Association of Polish Academic Corporations in 192839, ,Polskie Korporacje
Akademickie”, Warsaw 1995, vol. 9, p. 107; This association gathered the most corporations in Vilnius,
including: Polonia Convent, Batoria Convent, as well as corporations: Polesia, Concordia Vilnensis,
Cresovia Vilnensis, Leonidania, Filomatia Vilnensis. They comprised the Vilnius Intercorporate Circle
that aimed to facilitate the operations of individual corporations and represent them locally. It was also
the institution defending the interests of the community and setting standards for mutual relations; see:
Lietuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius, F. 160,
b. 134, Statute of the Association of Polish Academic Corporations, typescript, p. 2; F. 60, b. 136,
Regulations of the Vilnius Intercorporate Circle, typescript, p. 1; see also: P. Tomaszewski, Polskie
korporacje..., p. 83—118; Due to differences of views — especially regarding the understanding of corpo-
rations’ political non-involvement principle and the attitude of associational corporations towards the
Sanation block, from 1933 to 1939 Polonia Convent remained outside the structures of the Association
of Polish Academic Corporations.
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published the 1828—1928 Corporation Yearbook — the most important publication
on this topic in the inter-war period?8. The membership of Polonia grew year by
year — from 27 in the early 1920’s to 56 in 1925. At that time the convent had
a library with six thousand books, a reading room and its own premises2’. Several
years later — in the academic year 1929/1930 — the number of Polonia’s members
increased to 14830, During each semester lectures were organized about the history
of the association, regulations and Tartu code were discussed, along with many other
topics from members’ daily lives3!. Starting from 1933, the convent was neither
involved in dynamic activity outside the corporation nor did it maintain close rela-
tions with academic youth organizations, due to the political trends prevailing there-
in. One of the key events of that period was the 1937 award of honoris causa title by
the authorities of Stefan Batory University to Marshal Edward Rydz-Smigty during
his stay in Vilnius. The Marshal also paid a visit to Polonia’s quarter on that occa-
sion32,

Another important corporate organization was the Batoria convent. It was the
first academic corporation founded in Vilnius, established in January 1922 by eleven
students — a group of colleagues who had fought together during World War One
and the ensuing struggle for independence. As they started studying, they moved
into an academic dormitory at Wielka Street in Vilnius. Some of them were soldiers
from the 15¢ Polish Corps of General Jozef Dowbor-Musnicki. Most founders origi-
nated from the Kaunas region and Poland’s eastern territories that remained outside
the country’s borders after the Treaty of Riga33. Batoria’s objectives were focused
on educating future ,.truly brave citizens, free from partisan quarrels”34. Members’
main goal was to prepare for future active social life. The choice of the convent’s
name — inspired by the founder of the University in Vilnius — was explained as
a reference to the ideals of promoting culture and education3>. Corporate activities

28 To celebrate the 100th anniversary, a memorial service was held for members who were killed
in battle or passed away; there was also a special ceremony in the Column Room of the University, as
well as a festive ball; see: Polonia Convent, “Alma Mater Vilnensis” 1929, vol. 8, p. 76; P. Tomaszew-
ski, Polskie korporacje..., p. 181.

29 Organizacje akademickie na Uniwersytecie Stefana Batorego, ,,Alma Mater Vilnensis” 1925,
vol. 3, p. 6.

30 Member list of Polonia Convent in Vilnius; see: Corporate Archive in Poznan, Konwent Polo-
nia 1828—1989 Dorpat, Warszawa, Wilno, Londyn, ed. by B.P. Wréblewski, ref. not detailed, the archive
also includes letters of members representing other corporations functioning in Vilnius.

31 1 jetuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 144, Report on the activities of Polonia Convent in Vilnius in 1929/30, manuscript, p. 1

32 Lietuvos Mokslu Akademijos Biblioteka, Vilnius, Lietuva, Department of Manuscripts, Vilnius,
F. 160, b. 144, Report for semester 209 — from 21.10.1932 to 3.03.1933, manuscript, p. 5.

33 P. Tomaszewski, Polskie korporacje..., p. 183—184; Corporate Archive in Poznan, Documents
of Batoria Corporation (Vilnius), ed. by B.P. Wroblewski, no page ref.

34 Organizacje akademickie na Uniwersytecie Stefana Batorego, ,,Alma Mater Vilnensis” 1925,
vol. 3, p. 106.

35 E. Gulezynski, Korporacje akademickie (zwigzkowe), ,,Alma Mater Vilnensis” 1929, vol. 8, p. 155.
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focused on the departments related to: courts, sciences, sports and finance, which
were headed by the convent’s presidium members3®. A noteworthy event in the
history of the Batoria Convent was the celebration of its 10" anniversary in May
193337, As was often the case with corporations, Batoria’s political profile was not
uniform. It may be described as National Democratic, but in 1933 the governing body
officially prohibited its members from joining the All-Polish Youth organization%.

Another corporation from Vilnius was Polesia — founded in January 1925 in
Brest on the Bug, and relocated to Vilnius in 1927. It comprised students for whom
the key objective was to fight against anti-Polish activities and to retain the Eastern
Borderlands within Polish borders. They wanted to educate their members as ,,valu-
able citizens of the Polish State” by shaping a sense of lawfulness, social discipline,
solidarity, as well as responsibility for words and actions. The statute also included
principles of conduct consistent with Christian ethics, instilling a sense of honour of
a Polish academician, and organizing material and intellectual support for other
corporation members3?. In 1936, the activity of this fraternity was relatively limited
— six evening discussion and lecture meetings were held, devoted to such issues as
the foundations of civilization and national culture, origins and forms of corporate
ideology, the meaning of corporations, communism and methods of fighting it*0. In
1937, the organization totalled twenty eight members and organized only four lectu-
re reading events*!. Eventually, Polesia was officially banned after its members took
part in a National Party meeting (on 21 March 1937) during which a firecracker
exploded, after being brought in by one of nationalist activists*Z.

As for the Concordia Vilensis corporation, it was founded in 1927 by a group of
students, most of them being auditing students of the Theology Faculty at Stefan
Batory University. Initially, most members were students of theology, but starting
from 1931 there was a growing number of representatives of the Faculty of Law and
Social Sciences, Faculty of Mathematics and Natural Sciences, as well as Faculty of
Fine Arts. In 1932, Concordia Vilnensis joined forces with Filomatia Vilnensis,
becoming Concordia Filomatiae. According to its founders, Concordia was a non-
political organization with an ideological, educational and social background, driven
by the spirit of democracy and ideas of communication and fraternal equality. Its
objective was to work for the benefit of Poland, while the welfare of the nation and

36 7. [ref. not detailed], Batoria Convent, ,,Alma Mater Vilnensis” 1924, vol. 2, p. 119.

37 National Library, Department of Manuscripts, Warsaw, ref. no. 12766, mf 88267, J. Kozakie-
wicz, Wspomnienia, vol. 2, typescript, pp. 18—19.

38 p. Tomaszewski, Korporacje akademickie..., p. 149.

39 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 155, b. 92, Statute of the
Polish Academic Corporation — Polesia, typescript, p. 1.

40 1 jetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 155, b. 92, Report on the
activity of Polesia for 1936, typescript, p. 12,

41 Ibidem, p. 17.

42 Ljetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 53, ap. 23, b. 1386, Monthly situ-
ational report no. 3 for March 1937, Municipal Office of Vilnius, typescript, p. 21.
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the state were defined as the ultimate goal, measure of moral values and guide for
conduct®3.

Filomatia Vilnensis corporation was founded on 4 March 1928 by eleven stu-
dents, mostly from £6dZz and Oszmiana. The aim was to develop an association
based on originally Polish foundations and to educate its members to become valu-
able citizens. This goal was pursued by shaping a sense of lawfulness, taking a clear
and decisive position on religious matters (in line with the Christian ideology), as
well as organizing lectures on the subject of social sciences, humanities, law, medi-
cine, mathematics, natural sciences and arts**. This considerable diversity of themes
resulted in varied lectures delivered by corporation members — beginning from the
history of Polish constitutions, England’s politics, national revolution in Spain, the
notion of national identity, ideology of communism, foundations of faith and morali-
ty in the Catholic Church®, through the legal position of Hitler and Mussolini,
activity of the Philomaths and Philarets, to the question of death penalty and Jewish
conflict?®,

Another Vilnius-based corporation — Cresovia — was founded in December
1926, its members being mainly students from the Vilnius region. The organization’s
objectives included social activity in cooperation with the Polish Educational Socie-
ty*”. In the period 1928-1930 and then after 1939, it belonged to the Association of
Polish Academic Corporations, while from 1932 it was also active as part of the
Sanation-related Federation of Polish Academic Corporations*3.

One more organization founded in 1926 was Conradia — a Catholic corporation
belonging to the Union of Polish Christian Academic Corporations. Its motto was:
,1 love the entire nation — I want to help it rise and make it happy”. The association
aimed to unify the Catholic corporate movement and the general academic move-

43 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 37, Statute of the
Polish Academic Corporation — Concordia Vilnensis USB in Vilnius, typescript, p. 7; In the reports for
1936 and 1937, no specific activities were specified apart from educational and scientific, as well as
social and self-help actions; see: Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, Report on the
activity of the Polish Academic Corporation — Concordia Vilnensis for 1936 and Lietuvos Centrinis
Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 37, Report on the activity of the Polish Acade-
mic Corporation — Concordia Vilnensis for 1937, typescript, pp. 9-12.

44 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 41, Statute of the
Academic Association of Stefan Batory University — Filomatia Academic Corporation in Vilnius, type-
script, p. 11; Corporation Archive in Poznan, Polish Academic Corporation — Filomatia Vilnensis
(Vilnius), ed. by B.P. Wroblewski, page not specified.

45 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 41, Report on the
activity of the Polish Academic Corporation — Filomatia for the period from February 1938 to Febru-
ary 1939, typescript, p. 8.

46 1 jetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 41, Report on the
activity of the Polish Academic Corporation — Filomacka for the period from January 1936 to February
1937, typescript, p. 14.

47 L. Ter-Oganjan, op. cit., p. 71.

48 P, Tomaszewski, Polskie korporacje..., p. 187.
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ment at the University. Much emphasis was placed on educating members in the
spirit of Catholic ethics and nationalist traditions, instilling the habit of conscientio-
us fulfilment of duties towards the Church, nation, university and society, while
observing the law and order, as well as sense of personal dignity of every human
being®. Due to its negligible activity, university authorities decided to dissolve
Conradia in 19340, The process of its revival began in 1937. Veterans adopted
a proclamation addressed to the younger generation of corporation members, sup-
porting the idea of reactivation®!. This was also when Conradia’s ideological decla-
ration was created, referring to corporate life traditions and establishing its beliefs
upon Christian faith and philosophy>2. The revived corporation tried to be active in
a wide range of fields, both internally and externally: socially, scientifically, intellec-
tually — in line with national and Catholic ideals. Organized lectures referred to the
corporate movement, its history and ideals, as well as the code of honour>3.

Another corporation related to the Christian Democratic camp was Sniadecja,
founded in 1926, associating students of the Faculty of Medicine at Stefan Batory
University. The ideas supported by corporation members were convergent with the
Christian doctrine — Sniadecja belonged to the Union of Polish Christian Academic
Corporations®*. The name was borrowed from the last name of Jedrzej Sniadecki
— the doctor, chemist and philosopher, professor of chemistry and medicine at the
Main School of the Grand Duchy of Lithuania and the Medical-Surgical Academy in
Vilnius. His life and works were the theme of some lectures. Moreover, a special
ceremony was held to commemorate the 100t anniversary of his demise>>. In March
1927 Sniadecja experienced a schism — a group of its former members (students of
medicine) founded the Leonidania corporation that was strictly related to the faculty,
admitting exclusively students of the Faculty of Medicine at Stefan Baroty Universi-
ty. In addition to the objectives that were common to all corporations, Leonidania’s
goal (related to its members’ interests) was to instil the principles of medical ethics
and familiarize members with professional responsibilities and principles®®. The
subjects of meetings and lectures were mainly related to medicine, some other topics

49 Ibidem.

50 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 40, Korporacja
Conradia — dokumenty, manuscript, p. 5.

51 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 40, Declaration of
Conradia convent on resuming activity of the Corporation at the university, adopted at Veterans’
meeting on 31.10.1937, typescript, p. 56.

52 Yjetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 40, Ideological
declaration of the Catholic Academic Corporation — Conradia, manuscript, p. 57.

53 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 40, Report on
general activities of Conradia corporation for 1938, typescript, p. 17.

54 p. Tomaszewski, Korporacje akademickie..., p. 153.

55 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 94, General report
of Sniadecja corporation for the period from 1 January 1938 to 1 January 1939, manuscript, p. 2.

56 Yietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 38, Statute of
Leonidania Academic Corporation, typescript, p. 6.
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including history, politics, world events. Several discussions were devoted to rela-
tions between the Church and the state, Polish-Lithuanian relations, the January
Uprising of 1863, or the Italo-Abyssinian conflict’’. There were also lectures on
such issues as nationalism in Europe, socialism in Poland, racism8, situation in
Romania and its political-social transformation, national minorities in Poland>?, Ita-
ly’s political system, or the Nazi regime®.

In April 1925, a corporation was established in Vilnius that was similar to
Sanation-inspired organizations in terms of ideology. Named Vilnensia, it aimed to
shape its members as citizens devoted to working for the benefit of the state, and to
inspire mutual support in the educational process by organizing discussion sessions
and lecture meetings. Vilnensia strived to develop people’s characters by means of
fraternal collaboration between members of the corporation. It also stimulated
exchange of thoughts, social discipline as well as sense of duty and solidarity®!. In
1935, the organization held seven discussions, mainly devoted to civic education
and life of the corporation®2. Next year’s lecture subjects revolved around interna-
tional politics, e.g. the Italo-Abyssinian conflict or the military interventions on the
Iberian Peninsula®3.

Another Sanation-related corporation founded in Vilnius was Aquilonia (1926).
In 1931, with the permission from Marshal Jozef Pilsudski, it was renamed to
Pitsudia®. Its ideology was expressed in the name itself: the cult of the Marshal was
of primary importance, although political views of the members were not uniform.
Some belonged to the monarchist Imperial Idea, while others were affiliated with the
left-wing Legion of Youth. Despite such discrepancies, Pitsudia clearly identified
itself as a Sanation-related corporation. As a result, it was not admitted to the
Association of Polish Academic Corporations®, while from 1931 to 1939 it belon-

57 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 38, Report on the
general activities of Leonidania Academic Corporation for the period from March 1935 to 25 February
1931, manuscript, p. 10.

58 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 38, Report on the
general activities of Leonidania Academic Corporation for 1936/1937, typescript, p. 12.

59 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 38, Report on the
general activities of Leonidania Academic Corporation for 1937/1938, typescript, p. 32.

60 1 jetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 38, Report on the
general activities of Leonidania Academic Corporation for the period from 1 Januaryl934 to 1 January
1935, manuscript, p. 28.

61 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 93, Statute of the
Polish Academic Corporation Vilnensia, typescript, p. 1.

62 1 jetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 93, General report
on the activities of the Polish Academic Corporation Vilnensia for 1935, manuscript, p. 4.

63 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 93, General report
on the activities of the Polish Academic Corporation Vilnensia for 1936, manuscript, p. 17.

64 It is not Agqiulonia anymore, but Pitsudia, ,,Kurier Wilenski” No. 110, Vilnius 13 May 1931, p. 2.

65 Corporate Archive in Poznan, Documents of Pilsudia Corporation (Vilnius), ed. by B.P. Wr6-
blewski, page not specified.
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ged to the Federation of Polish Academic Corporations®. Pilsudia’s main goals
included educating members in the spirit of national traditions and social ethics, as
well as instilling a sense of duty towards the state and the university. Other impor-
tant values included passion for work, organizational discipline, along with physical
fitness and vibrant social life®”. Lectures were devoted to Marshal Pitsudski and his
relations with the academic youth, corporation movement in Poland, principles of
political non-involvement in corporations, as well as education in the spirit of natio-
nal tradition and social ethics®S.

Conclusion

The character of Polish corporations at Stefan Batory University in Vilnius
differed. Most of them presented nationalistic views. Those included: Polonia, Bato-
ria, Polesia, Cresovia, Leonidania, Concordia and Filomatia Vilnensis. Some of
them referred explicitly to Christian Democracy (Conradia, Sniadecja) or Sanation
(Vilnensia, Pitsudia). Not only did their political ideas vary, but also their aim and
modus operandi. Whereas some of the corporations’ members were focused exclusi-
vely on sustaining friendly bonds among themselves and cultivating the traditions,
others were even involved in political riots. Nonetheless corporations played an
important role in the inter-war Vilnius, particularly in the academic circles. On the
one hand, it was related with the authority of Poland’s oldest corporation — the
Polonia convent — and on the other hand, with the fact that relatively many corpora-
tion members provided a background for the future political activity. The importance
of Vilnius corporations is also evidenced by the fact that among their patrons were
such prominent figures as Marshal Jozef Pilsudski, Prime Minister Aleksander Bta-
zej Prystor, generals Jozef Dowbor-Musnicki and Lucjan Zeligowski, as well as
Poland’s President-in-exile Wtadystaw Raczkiewicz.

Bibliography

Batoria Convent, ,,Alma Mater Vilnensis” 1924, vol. 2.

Filaszkiewicz O., Respublica Academica Vilnensis. Polskie stowarzyszenia ideowo-wychowawcze
studentow Uniwersytetu Stefana Batorego w Wilnie w latach 1919-1939, Elblag 2014.

Gulezynski E., Korporacje akademickie (zwiqzkowe), ,,Alma Mater Vilnensis” 1929, vol. 8.

1t is not Aqiulonia anymore, but Pitsudia, ,,Kurier Wilenski” No. 110, Vilnius 13 May 1931.

66 L. Ter-Oganjan, Polish Academic Corporations; almanach and membership in 1992/1993,
Warsaw 1993, p. 89.

67 Lietuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 39, Statute of the
Polish Academic Corporation Pilsudia, manuscript, p. 2.

68 1 jetuvos Centrinis Valstybés Archyvas, Vilnius, Lietuva, F. 175, ap. 15, b. 39, Report on the
general activities of the Polish Academic Corporation Pilsudia for 1938, typescript, p. 14; 22.



112 Olga Filaszkiewicz

Jasienski J., Stowarzyszenia studenckie USB, [in:] L. Piechnik, L. Puchowski (eds.), Z dziejow
Almae Matris Vilnensis, Ksiega pamiqtkowa ku czci 400-lecia zalozenia i 75-lecia wskrzesze-
nia Uniwersytetu Wilenskiego, Krakow 1996.

Kilka uwag o realizacji ideologii korporacyjnej, ,,Zycie Korporacyjne” 1935, No. 4-5.

Kozakiewicz J., Wspomnienia, vol. 2, typescript.

Minkiewicz A., Konwent Polonia 1928—1978, ,,Zeszyty Historyczne”, Paris 1978, vol. 46.

Muszynski W., Z dziejow Stronnictwa Narodowego (1928—1947), “Bulletin of the Institute of
National Rememberance” 2007, No. 8-9.

Nasza deklaracja ideowa, ,,Zycie Korporacyjne” 1934, No. 1.

Organizacje akademickie na Uniwersytecie Stefana Batorego, ,,Alma Mater Vilnensis” 1925, vol. 3.

Pater D., Tomaszewski P., Od morza jestesmy... Swiadomos¢ pomorska w mysli i dziatalnosci
akademickiego ruchu korporacyjnego w Polsce w czasach Il Rzeczypospolitej, Torun 2006.

Pilch A., Rzeczpospolita akademicka. Studenci i polityka, 1918—1939, Krakow 1997.

Polonia Convent, “Alma Mater Vilnensis” 1929, vol. 8.

Poptawski Z., Association of Polish Academic Corporations in 1928-39, ,,Polskie Korporacje
Akademickie”, Warsaw 1995, vol. 9.

Poray [ref. not detailed], Union of Polish Academic Christian Corporations, ,,Alma Mater Vilnen-
sis” 1929, vol. 8.

Putrament J., Pof wieku. Mtodos¢, Warszawa 1983.

Rudnicki S., Ustawa o szkotach wyzszych z 15 marca 1933 roku, ,,Wigz” 1985, vol. 4-6.

Rys historyczny K! Polonia, ,,Korporant” 1925, No. 3.

T. B. [ref. not detailed], Z Zycia korporacyjnego, ,,Alma Mater Vilnensis” 1924, vol. 2.

Ter-Oganjan L., Wilno. Rocznik korporacyjny 1828—1928, ,,Polskie Korporacje Akademickie”,
Warszawa 1995, vol. 8.

Tomaszewski P., Korporacje akademickie w Wilnie (1919-1939). Struktury oraz podstawowe kie-
runki dziatalnosci, [in:] P. Tomaszewski, M. Wolos (eds.), Organizacje mtodziezowe w XX
wieku. Struktury, ideologia, dziatalnos¢, Torun 2008.

Tomaszewski P., Korporacje akademickie w zZyciu uczelni, [in:] Batoria Convent 1922-2008,
Torun 2008.

Tomaszewski P., Polskie korporacje akademickie w latach 1918—1939, Torun 2011.

Widy-Wirski F., Ideological currents in the academic republic. Observations and comments, Po-
znan 1930.

Wroéblewski B., Ideologia korporacyj akademickich, Vilnius 1928.

Zongottowicz B., Dzienniki 1930—1936, Warszawa 2004.

Summary

Key words: Stefan Batory University in Vilnius, academic corporations, student organiza-
tion, academic freedom, Second Polish Republic.

Academic corporations, their status and meaning for students’ ideological life
have been regarded as controversial over the past centuries. On the one hand, they
have been treated as purely social associations, while on the other hand — they have
constituted a considerable political force, especially in the context of preparing
future elites of political parties. The article presents an outline of the corporate
movement in the inter-war period, focusing on Polish academic corporations func-
tioning at Stefan Batory University in Vilnius.
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The deeds of the regional councils of the Grand Duchy
of Lithuania

Following to the reform which took place in the years 1564—1566, the Grand
Duchy of Lithuania was divided into districts which played the role of basic military,
judicial, administrative and political units!. The regional councils of nobility (sejmi-
ki szlacheckie) — an assembly for decision making in a district — founded under the
Privilege granted on 30" December 1565 by Zygmunt II August? in Vilnius were
a part of this newly established political system. The noblemen participating in the
regional councils of nobility were responsible for issuing a great number of docu-
ments or deeds. One of them were lauda, instructions and certified letters of election
(kredensy)?. The latter deeds and instructions were not only specific for local gathe-
rings of nobility but they were also issued at the meetings of senators (zjazdy
senatorskie), general councils (sejmiki glowne) or the meetings of the states of the
Grand Duchy of Lithuania (zjazdy stanéw Wielkiego Ksiestwa Litewskiego)®. Despi-

M. W, Downar-Zapolski, Istorija Bietorussii, Minsk 2005, p. 144; see also: A. Rachuba, Wielkie
Ksiestwo Litewskie w systemie parlamentarnym Rzeczypospolitej w latach 1569—1763, Warszawa 2002,
pp. 52-53.

2 H. Lulewicz, A. Rachuba, P. P. Romaniuk, A. Haratym, in cooperation with A. Macuk,
J. Aniszczanka, Introduction, [in:] Urzednicy Wielkiego Ksiestwa Litewskiego: spisy, vol. 2: wojewodz-
two trockie XIV-XVIII wiek, ed. A. Rachuba, Warszawa 2009, p. 20.

3 A.B. Zakrzewski, Sejmiki Wielkiego Ksiestwa Litewskiego XVI-XVIII w.[ieku]. Ustréj i funkcjo-
nowanie: sejmik trocki, Warszawa 2000, pp. 114-115, 124, the author indicates the broad meaning of the
term laudum, which was not only a resolution describing the internal organization of a district but also
a kredens or a regional council instruction. The regional councils of nobility issued also certificates of
noble origin, known as testimonium.

4 List wierzytelny dla Piotra Zborowskiego i Jana Tomickiego dany razem z poselstwem od senato-
row litewskich do senatorow koronnych, Mscibohow, 6 XII 1572 r.[oku], [in:] H. Lulewicz, Akta zjazdow
stanow W/wielkiego] K[siestwa] L[itewskiego], vol. 1: okresy bezkrolewia, Warszawa 2006, pp. 44—45; see
also: List wierzytelny dany dla Eustachego Wollowicza i Pawla Paca, postow stanow litewskich wystanych
na konwokacje warszawska, Wilno, 5 1 1573 r[oku], [in:] idem, Akta zjazdow stanow W{wielkiego]
K/siestwa] L[itewskiego], vol. 1, pp. 64—65; Szczegolowa instrukcja dla poselstwa litewskiego wystanego
do obu elektow polskich, Wilno, 16 XI 1587 r[oku], [in:] idem, Akta zjazdow stanéw W{wielkiego]
K/sigstwa] L[itewskiego], vol. 1, pp. 284-286; Uchwala (instrukcja) zjazdu gtownego przedsejmowego,
Stonim, 24 I 1589 r.[oku], [in:] idem, Akta zjazdow stanow W{wielkiego] K[siestwa] L[itewskiego],
vol. 2: okresy panowan krolow elekcyjnych XVI-XVII wiek, Warszawa 2009, pp. 86—89.
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te the fact Ruthenian (Old Belarusian) language was the official language of the acts
of law of the Grand Duchy of Lithuania until 1697, the deeds of the regional council
of nobility were issued in the Polish language already in the second half of the 16th
centurys.

The kredenses validated the elections performed during the sejmiks and certified
the election results®. They were given to the deputes delegated to parliament (sejm),
as well as to the deputies for the Tribunal of the Grand Duchy of Lithuania (7rybu-
nat Wielkiego Ksiestwa Litewskiego), Treasure Tribunal (7rybunatu Skarbowy) and
to the elected officers. Kredens became effective on the date of signing by the
marshal of the sejmik and it probably did not require entering into the municipal or
land books (ksiegi grodzkie i ziemskie). The deputies would receive it together with
the instructions thereto, however, there were cases of issuing certified letters in the
place of the said instruction®. However, in principle, they were validated by the
instructions, which presented the names of the deputes in the header of the docu-
ment’. With the time, the instructions seemed to start replacing the kredenses altho-
ugh they still existed until the second half of the 18t century!©.

The instructions, as documents of the regional councils of nobility, which in-
structed the deputes delegated the parliament were already known in Lithuania in
the second half of the 16 century!!. They concerned the issues of taxation, dome-

5 A. Rachuba, op. cit., p. 132.

6 Ibidem, p. 131.

7 D. Konieczna, Ustréj i funkcjonowanie sejmiku Brzesélitewskiego w latach 1565-1763, War-
szawa 2013, pp. 78, 99.

8 H. Wisner, Sejmiki litewskie w czasach Zygmunta III i Wiadystawa IV, Konwokacja wileriska
oraz sejmiki przedsejmowe i relacyjne, ,Miscellanea Historica-Archivistica”, vol. 3, Warszawa — £.6dz
1989, p. 62, the author gives an example of the nobility of Minsk, which introduced this in 1630,
probably due to a small number of the nobility representatives during the sejmik; see also: J. Seredyka,
Rzeczpospolita w ostatnich latach panowania Zygmunta III (1629—1632): zarys wewnetrznych dziejow
politycznych, Opole 1978, p. 89, justifies that it was caused by a hurry; A.B. Zakrzewski, Sejmiki..., p. 117.

9 Biblioteka Narodowa w Warszawie, Biblioteka Ordynacji Zamojskiej, manuscript, signature
931, The instruction of Grodno Sejmik, Grodno, 25th June 1648, p. 164v; see also: Biblioteka Narodo-
wa w Warszawie, Biblioteka Ordynacji Zamojskiej, manuscript, signature 931, The instruction of the
Upita sejmik, Poniewiez, June 1648, p. 169v.

10 A. Rachuba, op. cit., p. 131.

W Instrukcja dana postom wojewédztwa wileriskiego na sejm koronacyjny Henryka Walezego,
Wilno, 11 X 1573 r.[oku], [in:] H. Lulewicz, Akta zjazdow stanow Wlielkiego] K[siestwa] L[itewskie-
go], vol. 1, p. 75; Statut Wielkiego Xiestwa Litewskiego, Naprzod, za Naiasnieyszego Hospodara Krola
Jegomosci Zygmunta Il w Krakowie w Roku 1588. Drugi raz w Wilnie, w Roku 1619. z pokazaniem
zgody y roznice Statutow Koronnych y W.X.L.. Trzeci raz, za Naiasnieyszego K.J.M. Wiadystawa IV.
w Warszawie, w Roku 1648, z przydaniem Konstytucyi od Roku 1550. do 1647. Czwarty raz, za
Naiasnieyszego Krola Jego Mosci Jana Trzeciego w Wilnie w Roku 1698. Z przylozeniem pod Artykutly
Konstytucyi Seymowych od Seymu Roku 1550. az do Seymu Roku 1690. Oboygu Narodom stuzqcych,
(Textu samego niwczym nie naruszaiqc) Teraz zas piqty raz, za szczesliwie panuiqcego Naiasnieyszego
Krola Jego Mosci Augusta Trzeciego przedrukowany, Wilno 1744, p. 67; see also: A.B. Zakrzewski,
Sejmiki..., pp. 116-117.
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stic and foreign policy, including defence policy, as well as other issues of the given
district!2. They included requests, postulates and demands. The instructions were
also given to parliament deputies for the sessions of parliament where royal elec-
tions were conducted (sejmy elekcyjne) and where the rules of the sessions were
established (sejmy konwokacyjne). As the competence of the regional council of
nobility was growing, the instructions were also given to the deputies delegated to
the monarch, primate or military commanders!3.

They were written most probably in the place of the session (in a castle and,
more rarely, in a church), and the Third Lithuanian Statute ordered to seal the
instruction by the participants on the sejmik, however, some of them were also
prepared after the sejmik was finished. The instructions, on the basis of the agenda
issues resolved by the noblemen, were listed by the marshal of sejmik or another
assigned person or persons (who were most often officers, usually it was the recor-
ding clerk — pisarz), and sometimes they were the deputies themselves!4. Cases are
known when order breakers! imposed signing of the instructions they had prepared
by themselves. The procedure of resolutions was not regulated in the Grand Duchy
of Lithuania until the year 1768 where the rule was introduced that decisions were
taken by the majority of votes'®. Because these deeds, as opposed to the lauda, were
addressed only to the deputies, it was possible to get them through, even though they
had lacked the minimum support from the gathered noblemen!”. Quorum would not

12 W, Czaplinski, Historia sejmu polskiego, vol. 1: Do schytku szlacheckiej Rzeczypospolitej, ed.
J. Michalski, Warszawa 1984, p. 229.

13 H. Wisner, Naprawa parstwa w uchwalach sejmikéw Wielkiego Ksiestwa Litewskiego w pierw-
szej polowie XVII w.[ieku], [in:] Studia polsko-litewsko-biatoruskie, ed. J. Tomaszewski, E. Smutkowa,
H. Majecki, Warszawa 1988, pp. 36-37; see also: D. Konieczna, op. cit., p. 76-77; A.B. Zakrzewski,
Sejmiki..., p. 118.

14 A. Radaman, Samorzqd sejmikowy w powiatach wojewédztwa nowogrédzkiego Wielkiego
Ksiestwa Litewskiego w latach 1565—1632, [in:] Praktyka zZycia publicznego w Rzeczypospolitej Obojga
Narodow w XVI-XVIII wieku. Materialy XVIII konferencji Komisji Lituanistycznej przy Komitecie Nauk
Historycznych Plolskiej] Alakademii] Nfauk] w dniach 22-23 wrzesnia 2009 roku, ed. U. Augusty-
niak, A. Zakrzewski, Warszawa 2010, p. 62; see also: D. Konieczna, op. cit., p. 73, the deputies in Brest
district were not appointed for writing instructions; A.B. Zakrzewski, Sejmiki..., pp. 60, 121-122;
W. Czaplinski, op. cit., p. 231; . Lewandowska-Malec, Sejm walny koronny Rzeczypospolitej Obojga
Narodow i jego dorobek ustawodawczy (1587—1632), Krakéw 2009, p. 145; Biblioteka Narodowa
w Warszawie, Biblioteka Ordynacji Zamojskiej, manuscript, signature 931, The instruction of Lida
district, Lida 25 [June] 1648, p. 151; Archiwum Glowne Akt Dawnych w Warszawie, Archiwum
Radziwittow, archive unit II, manuscript, signature 165, Artykuly postanowione i naméwione na zjezdzie
teraznieyszem w Wilkiei roku 1587, January 24 dnia, ktére maiq by¢ na instructy napisane, pp. 1-3.

15 D. Konieczna, op. cit., p. 74; see also: A. Rachuba, op. cit., pp. 131-132; the mechanisms of
influencing the regional council resolutions in the Sas times were described by Zofia Zielinska, Mecha-
nizm sejmikowy i klientela radziwitlowska za Sasow, ,,Przeglad Historyczny”, vol. 62, part 3, Warszawa
1971, pp. 397-416.

16 A B. Zakrzewski, Sejmiki..., p. 121, this rule was adopted for the regional councils electing the
officers (electoral councils — sejmiki elekcyjne) and regional councils electing the deputies for the
Tribunal of the Grand Duchy of Lithuania (deputation councils — sejmiki deputackie) already in 1764.

17 Ibidem, p. 115.
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be applicable in those circumstances, and the absent ones were to obey the resolu-

tions passed, although some participants believed they should not be passed at low

attendance!8.

The instructions would include even a few dozen items!®. A distinctive item in
the contents would be the deputies’ obligation to thank the king for caring for the
good of the state, and in the periods of interregnum, to thank the persons taking
responsibility for the organization of the state at that time2?. The thanksgiving was
followed by the proper text of instruction which consisted mainly of the items which
were a reply to the royal instruction (legacja) sent to the sejmik and it would also
include some individual postulates. Such legacja would determine the major issues
to be discussed at the next parliament session?!. Also some individual requests,
called petita®?, were incorporated into instructions already at the end of the 16t
century. Such petita, however, happened to be omitted in parliament, which was the
subject of the noblemen’s complaints?3. In the second half of the 17th century, both
in Poland (Korona) and the Grand Duchy of Lithuania, the deputies’ oaths were
introduced into the sessions of sejmiks. Their credos assured about the completion of
the instruction items, or, at least, about not being led by one’s own private interest. It
was only after such oath that the sworn deputes could receive a certified letter,
however, it is difficult to determine the frequency of this practice (swearing an

18 H. Wisner, Rzeczpospolita Wazéw. Czasy Zygmunta 11l i Wiadystawa IV, Warszawa 2002, p. 133.

19 Archiwum Glowne Akt Dawnych w Warszawie, Archiwum Radziwittow, archive unit II, manu-
script, signature 1088, The items of the Wolkowysk instruction, 1632 rok, p. 1, this document contains
nine items; see also: Archiwum Gtéwne Akt Dawnych w Warszawie, Archiwum Radziwiltow, archive
unit II, manuscript, signature 1089, The items of the Novgorod instruction, 1632, pp. 1-7, this document
contains 52 items.

20 A.B. Zakrzewski, Sejmiki..., p. 122; see also: Archiwum Glowne Akt Dawnych w Warszawie,
Archiwum Radziwiltow, archive unit, manuscript, signature 1050, /nstructia s powiatu wilkomirskiego
dana Ich M{[os]ciom panom postom na Convocatiq Generalnq Warszawskq ktora ellectiq da Bog
prziszlego pana uprzedza w roku 1632 dnia 22 juny przypadaiqcq, p. 1; Biblioteka Narodowa
w Warszawie, Biblioteka Ordynacji Zamojskiej, manuscript, signature 931, The instruction of the regio-
nal council of Grodno, Grodno, 25th June 1648, p. 164v, thanks were given especially to the Archbi-
shop of Gniezno for summoning the convocation.

21 H. Wisner, Rzeczpospolita..., pp. 140, 148; see also: S. Ochmann, Sejmy z lat 1615-1616,
Wroctaw 1970, p. 149; J. Rzonca, Sejmy z lat 1597 i 1598, part 1: Bezowocny sejm z 1597 roku,
Warszawa — Wroctaw 1989, p. 28.

22" Archiwum Glowne Akt Dawnych w Warszawie, Archiwum Radziwittow, archive unit II, manu-
script, signature 165, Artykuly postanowione i namowione na zjezdzie teraznieyszem w Wilkiei roku
1587, January 24 dnia, ktore maiq by¢ na instructy napisane, p. 2; see also: A.B. Zakrzewski, Sejmi-
ki..., pp. 116-117, 122; Biblioteka Narodowa w Warszawie, Biblioteka Ordynacji Zamojskiej, manu-
script, signature 931, The instruction of Lida district..., p. 155v; Biblioteka Narodowa w Warszawie,
Biblioteka Ordynacji Zamojskiej, manuscript, signature 931, The instruction of the regional council of
Grodno..., pp. 168v—169; J. Seredyka, Instrukcje powiatu wilenskiego na sejmy panowania Zygmunta
111 Wazy, ,,Slqski Kwartalnik Historyczny Sobodtka”, Wroctaw 1993, year 48, No. 2-3, p. 192, the author
indicates some examples of instructions not containing any petitions regarding individual matters.

23 D. Konieczna, op. cit., p. 85.
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instruction)?*. Still, it is known that the deputies’ oaths were forbidden in 1764
subject to the resolution (konstytucja) of parliament?>. The instructions themselves
would include the provisions about the deputies’ duty to observe and never to
violate them. Some provisions banning any discussion on any other issues until the
conditions of the said instruction were satisfied, were used therein. However, they
were rarely treated as recommendations thus letting deputies act at their own discre-
tionZ®. Some cases took place when some liberties were granted to deputies in the
matters not concerned in the instruction?’. At that time the following was recom-
mended: to consult the deputies from other districts of their province or originating
from other provinces or communicating Lithuanian senators, referring by example to
the regional council of Vilnius, or acting according to one’s own conscience and
public benefit, sometimes in cooperation with the Polish nobility?®. In this way,
certain bans and prohibitions specified in an instruction could coexist with other
provisions allowing their readers for unrestricted action. Therefore, the binding
power of the instruction (a full one — plena potestas or a limited one — limitata
potestas) was to be referred solely to its certain provisions2®. Since the second half
of the 17" century, binding the deputies with the provisions of the instruction had
started to dominate both in Poland and the Grand Duchy of Lithuania3?. However,
even in the case of the parliament’s passing a resolution contrary to the instruction, it
still continued to binding for the sejmik3!. The cases when the deputies trespassed
their powers conferred to them by the sejmik were frequent at that time32. It was
petitioned, therefore, that the deputies coming to parliament should produce the
instructions they had received33. Although the deputies’ failure to observe the provi-
sions of the instruction would have not resulted in their legal liability, this would
have arisen the criticism of the district noblemen and could reduce the chances of
the former ones for future election as they later reported about the parliament ses-
sion they had taken part in and about their actions on a specially summoned report

24 Tbidem, p. 86.

25 Konstytucja o porzqdku sejmowania, [in:] Volumina Legum, vol. 7, Petersburg 1860, p. 18; see
also: R. Laszewski, Instrukcje poselskie w drugiej potowie XVIII wieku, ,,Acta Universitatis Nicolai
Copernici. Nauki Humanistyczno-Spoteczne. Prawo”, part 56, Torun 1973, p. 71.

26 J. Seredyka, Instrukcje..., pp. 195-196.

27 H. Wisner, Rzeczpospolita..., pp. 156—157; see also: A. Strzelecki, Sejm z r[oku] 1605, Kra-
kow 1921, p. 66.

28 H. Wisner, Sejmiki..., pp. 63—64; see also: S. Ochmann, op. cit., p. 148; A. Strzelecki, op. cit., pp. 66.

29 A. Rachuba, op. cit., pp. 135-136.

30 H. Olszewski, Sejm w dawnej Rzeczypospolitej. Ustrdj i idee, vol. 1: Sejm Rzeczypospolitej
epoki oligarchii (1652—1763). Prawo — praktyka — teoria — programy, Poznan 2002, pp. 125-126; see
also: A.B. Zakrzewski, Sejmiki..., p. 124.

31 H. Olszewski, Sejm w dawnej..., p. 130; see also: S. Kutrzeba, Sejm walny dawnej Rzeczypo-
spolitej Polskiej, Warszawa [1921], pp. 114-115.

32 R. Laszewski, op. cit., p. 72; see also: H. Olszewski, Sejm w dawnej..., p. 132; A.B. Zakrzew-
ski, Sejmiki..., p. 118; J. Seredyka, Sejm zawiedzionych nadziei, Opole 1981, pp. 79-80.

33 The examples thereof are given by H. Wisner, Sejmiki..., p. 62; and D. Konieczna, op. cit., p. 86.
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council (sejmik relacyjny). In spite of this, the lack of sanctions made the deputies
quite independent, although, until the times of liberum veto (the institution which
made it possible to break the session of parliament even by one deputy) the possibi-
lities of effective execution of the items listed in the instruction was little and it
would not affect the agenda of the parliament session>*. The representatives of the
sejmik of Vilnius had a slightly higher effectiveness in the execution of the said
items, where the regional council of Vilnius was regarded as “the highest province”
meeting3>.

The instructions were confirmed by the seals and signatures of the deputies
gathered on the sejmik. The irrelevant number thereof could be explained by the fact
that not all the attendants could write, whereas the Third Lithuanian Statute would
only mentioned the condition of sealing3¢. The fact that not every nobleman partici-
pating the sejmik would affix their signature thereunder can also be explained by the
fact that those signatures were regarded only as an extra support for an already
approved deed, especially that some noblemen happened to affix their signatures
subject to their support for certain provisions thereof only3”. In order to make such
an instruction effective the signature of the marshall of sejmik was required. Some
cases are known where signatures were affixed only by the marshall and the instruc-
tions editors’S.

Another element necessary to make such an instruction legally valid (apart from
the marshall’s signature) was its publishing (called aktykowanie) in the municipal or
in the land book, which was constantly practiced in the Grand Duchy of Lithuania as
early as in 16™ century®. In this way any resolved deed could be read and the
extract thereof (called ekstrakt) became available, and any attempts to discredit it
were prevented?.

Another form of expressing the will of the nobility gathered on the sejmik were
lauda. They determined the internal organization of a district, especially by the
consent for taxes which had not been approved in course of the parliament session,
they involved the establishment of contributions, impositions and district taxes as
well as disposing of the so obtained resources, governing the military issues and
public order issues. They included information about personal decisions at the di-

34 AB. Zakrzewski, Sejmiki..., p. 127; see also: H. Wisner, Sejmiki..., pp. 64-65; idem, Napra-
wa..., p. 47; 1. Dziggielewski, Izba poselska w systemie wladzy Rzeczypospolitej w czasach Wiadystawa 1V,
Warszawa 1992, pp. 20-21, 25.

35 H. Wisner, Rzeczpospolita..., p. 138.

D. Konieczna, op. cit., p. 75; see also: A. Rachuba, op. cit., pp. 134-135.

37 A.B. Zakrzewski, Sejmiki..., pp. 120, 126.

D. Konieczna, op. cit., pp. 76, 78.

I. Lewandowska-Malec, op. cit., p. 149.

W. Kriegseisen, Sejmiki Rzeczypospolitej szlacheckiej w XVII i XVIII wieku, Warszawa 1991,
p. 62; see also: A. Rachuba, op. cit., p. 135; D. Konieczna, op. cit., pp. 76—77, the author however notes
that the instructions other than these ones conferred to the deputies to the parliament were not always
signed by the marshall of sejmik and published in the municipal or in the land books.
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scretion of the sejmik which involved the election of deputies to the Tribunal of the
Grand Duchy of Lithuania, treasury judges and other important district officers*!.
However, in the periods of interregnum the extraordinary courts (called sqdy kaptu-
rowe), which replaced the regular courts expiring at that time, were appointed by the
lauda*?. Resolving laudum as a deed binding for all the district nobility, as opposed
to an instruction, required at least the acceptance thereof as it was not always
possible to reach an unanimous agreement®>. It would enforce any decisions taken
on the sejmik, though the deed still needed to be signed by the marshall, and then
published in the land or the municipal books**.

The lack of regulations determining the authority and powers of sejmiks and the
increasing activeness of the noblemen caused that the scope and the number of the
deeds issued thereby increased significantly in the 17! century®S. In spite of this,
their effectiveness (especially of instructions) was relatively low?0. They were we-
akened additionally by the noblemen’s reporting private issues to the instructions
conferred to the deputies, which, both at the stage of their resolving and presentation
at the session of parliament, must have diminished the resonance of the key issues®’.
What is more, the magnates would influence their contents, especially by their lively
correspondence just before the sejmiks to be held, and sometimes by sending their
own directions thereto, or even some items to the instruction*®. Such action, combi-
ned with some actions of his trusted servants, preceded the magnate’s personal
appearance on the sejmik. The most powerful magnates (the Radziwitt, Sapieha, Pac
families) were trying to influence the sejmiks (especially before the parliamentary
sessions) all over the country*®. The decisions taken by sejmik could also be influen-
ced by the royal instructions, in which the monarch, while presenting the condition
of the state and the possible hazards, was trying to persuade the nobility to support

41 A. Radaman, op. cit., p. 69; see also: A.B. Zakrzewski, Sejmiki..., pp. 115, 192; idem, Wielkie
Ksiestwo Litewskie (XVI=XVIII w.[ieku]). Prawo — ustroj — spoteczenstwo, Warszawa 2013, p. 98.

42 Archiwum Narodowe w Krakowie, Zbior Rusieckich, manuscript, signature 155, Kaptur of the
province of Brest, Lithuanian Brest, 29th December 1586, p. 211; see also: Biblioteka Narodowa
w Warszawie, Biblioteka Ordynacji Zamojskiej, manuscript, signature 931, Laudum of the regional
council of Lida, Lida, 25th June 1648, p. 159; see more: Z. Antanowicz, Garadzienski kapturowy sud
u XVII-XVIII stst., [in:] Garadzienski palimpsest 2010, Minsk 2011, pp. 57-83; A. A. Radaman,
Polacki ziemski sud u drugoj palowie XVI — pierszaj treci XVII stst., Gistoryja i archiealogija Potacka
i Polackau ziamli, Potock 2002, p. 222, 223; H. Lulewicz, Funkcjonowanie sqdownictwa szlacheckiego
w Wielkim Ksiestwie Litewskim w okresie pierwszych bezkrolewi (1572—1576), [in:] Z dziejow kultury
prawnej: studia ofiarowane Profesorowi Juliuszowi Bardachowi w dziewieédziesieciolecie urodzin,
Warszawa 2004, pp. 361-367

43 A.B. Zakrzewski, Sejmiki..., pp. 75, 115.

D. Konieczna, op. cit., pp. 77-78.

45 A. Rachuba, op. cit., p. 137.

H. Wisner, Naprawa..., p. 47.

S. Ochmann, op. cit., p. 47.

48 J. Seredyka, Sejm z 1618 roku, Opole 1988, p. 52; see also: A.B. Zakrzewski, Sejmiki..., p. 95.
W. Czaplinski, op. cit., p. 233; see also: H. Olszewski, Sejm Rzeczypospolitej epoki oligarchii
1652—1763. Prawo — praktyka — teoria — programy, Poznan 1966, pp. 74-75.
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the proposed agenda of the parliament session and to take particular decisions>°. For
this purpose the king used to send unofficial letters to influential nobility>!. The
clergy, private persons and even the sovereigns of other states would address the
sejmiks in their letters>2.
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Summary

Key words: Grand Duchy of Lithuania, regional councils of nobility, the resolutions of the
regional councils of nobility, instructions, certified letters.

The effects of the proceedings of the regional councils (sejmiki) of nobility
established in the Grand Duchy of Lithuania in 1565 had different forms which
included: lauda (the resolutions of the regional councils) determining the internal
organization of a district, the instructions which constituted the directions given to
the deputies to the parliament, and, as the competence of the regional council of
nobility was growing, the instructions were also given to the parliament deputes
delegated to particular persons (to the monarch, primate or military commanders),
and also the certified letters confirming an election (called kredensy), handed both to
the deputies to the parliament and to Tribunal of the Grand Duchy of Lithuania,
Treasury Tribunal and to the persons appointed for offices. The resolutions of the
sejmiks had started to be written in Polish since the end of the 16" century. They
were not free from various external effects imposed by the royal instruction and the
letters of the monarch, magnates, clergy or even the sovereigns of other states.
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Status of peasants in Poland of 19*" century

Peasants’ issue at the end of 19" century
Issue of Polish peasants in 19t century cannot be discussed without elaborating
on their status at the end of 18t century. Until the Constitution of May 3, 1791 was
adopted, the issue of peasants had been addressed by many writers of the century.
They placed the postulate to grant personal freedom to the peasants, through total
elimination or at least limitation of serfdom. Just before the first partition, Gabriel
Mably and Jan Jakub Rousseau claimed that the emancipation of serfdom is of
utmost importance. The process was not supposed to be sudden, because the politi-
cal situation enabled only a gradual emancipation of peasants and granting them
rights. Jozef Wybicki took similar stance and in his Polish letters (1777) proposed to
revive the law of Jan Olbracht, which limited the freedom of peasants, but would
have definitely served as a relief to them, because to a small extent it allowed part of
peasantry’s offspring to freely decide about themselves!.

Most of the initiatives aiming at the change of peasants’ situation were taken by
private owners. Duchess Jablonowska for example, on issuing her decision about the
estate in Siemiatycze, podlaskie province, determined new legal and social status of
peasants2. She made a new division of land, limited the admission of voids into
farms’ activities and reduced the annexation of non-occupied farms. She moreover
allowed the peasant to leave the farm, provided he presented a worthy successor>.

In 1776, Sejm summoned Andrzej Zamoyski, a former chancellor, to prepare
and present ,,codicem civilem” within two years. Zamoyski succeeded to do so with
the help of bishop of Plock, Krzysztof Szembek, vice-chancellor of Lithuania
Joachim Chreptowicz* and treasury chancellor Feliks Lojko. The text was edited by

1 J. Rutkowski, Sprawa wioscianska w Polsce w XVIII i XIX wieku, Warszawa 1922, p. 19.

2 1.L. Goremykin, Zarys historii wloscian w Polsce, [Sant] Petersburg 1898, pp. 164-171; see
also: J. Rutkowski, Sprawa wloscianska..., p. 27.

3 D. Szpoper, Kwestia chlopska w Cesarstwie Rosyjskim oraz w Krélestwie Polskim w dobie panowa-
nia Aleksandra I, [in:] L. Mazewski (ed.), System polityczny, prawo, konstytucja i ustroj Krélestwa Polskiego
1815-1830, W przededniu dwusetnej rocznicy powstania unii rosyjsko-polskiej, Radzymin 2013, p. 32.

4 K. Tracki, Ostatni kanclerz litewski, Joachim Litawor Chreptowicz w okresie sejmu czterolet-
niego 1788—1792, Wilno 2007, pp. 42-43.
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Jozef Wybicki. In 1778, the draft of the code was printed; it was divided according
to the roman institutions into 3 parts. First part encompassed 33 articles on states
law, king, institutions, second part was devoted to private law and the third one to
courts’ organisation, trial and the law of promissory note>. The nobility perceived
the attempts to improve the status of peasants as the limitation of their own freedom
and rights, it was even seen as treason. This is the reason why two or three opinions
voiced in sejm in 18t c. that were in favour of the changes in the status of peasants
resulted in heavy criticism. Chancellor Andrzej Zamoyski failed during sejm session
of 1780 on presenting the draft of changes in peasantry relations. The nobility
treated it as an action detrimental to the state®.

Under the provisions of constitution of 1784 it was decided that in case
a peasant was mudered by a nobleman the matter would have to be initiated by the
courts from office under this Act. Polish peasants experienced significant changes
not directly thanks to Polish sejm, but thanks to the Russian government. Until the
very last years of independent existence of Polish state, practically nothing had been

done on the improvement of peasant existence’.

Status of peasants in the legislation of the Constitution
of May 3 and the Kosciuszko Uprising

At the end of the 18™ c., when both the Age of Enlightenment and Polish-
Lithuanian Commonwealth were coming to an end, there was an attempt to change
the political system. In the last years of Commonwealth, the Constitution of May 3
had been created. The principal act was passed in 1791 and consisted of eleven

5 S. Kutrzeba, Historia Zrédel dawnego prawa polskiego, vol. 1, Krakow 1925, p. 228; see also:
P. Dabkowski, Prawo prywatne polskie, vol. I, Lwow 1910, p. 540.

6 LL. Goremykin, op. cit., p. 166, see also: J. Bardach, Sejm dawnej Rzeczpospolitej, [in:]
J. Bardach, S. Grodziski, A. Gwizdz, A. Jankiewicz, K. Dziatocha, R. Kraczkowski, J. Wawrzyniak,
Drzieje Sejmu polskiego, Warszawa 1997, p. 79; see also: P. Bobek, Przeglqd dziejow chiopa polskiego,
Krakow 1934, p. 84; which states that in 1776 former Chancellor Andrzej Zamojski was responsible for
the development of a set of generally applicable laws, who with extraordinary diligence improved the
status of the serf, in a draft form. The peasants were divided into bondsman and freeman. The former
were more numerous and Zamojski paid more attention to them. Killing a peasant or a deliberate lethal
injury was subject to the death penalty and the payment of 1,000 zloty to the victim’s family, and the
family was supposed to get freedom. In contrast, free peasants had the right to sue the lord for not
keeping the agreement or apply to municipal court. Moreover, he had the right to take land on lease and
take it in pledge. This project he insured free, and is subject to allow the courts. At the same time he
hated the advantage of lord’s judiciary over bondsman. The owner was still able to freely punish the serf
with the exception of the death penalty. Fathers and children accounted for runaways and the restrictions
on freedom of marriage of peasants’ daughters remained. The draft of Andrzej Zamoyski project was
discussed by Sejm only in 1780, where he caused such a storm among the nobility that was not accepted
and was then on always repealed, not to be discussed on any Sejm ever again.

7 LL. Goremykin, op. cit., pp. 173-174.
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articles. Lawmakers drew up the rules of the political system based on the doctrine
of Jean-Jacques Rousseau and Montesquieu®. The great advantage of the constitu-
tion was that the content remained concrete”. The issue of peasants was formulated
in Article IV of the Constitution, which announced that peasants would be taken
care of by “laws and the government”. Adoption of this provision was designed to
be in nobility’s interest, therefore should be accepted by them. The state from then
on was supposed to intervene in the relations between peasantry and the court, but
only in the scope of future agreements entered into voluntarily. Broader develop-
ment of Constitution objectives can be found in the Act on the sale of crown lands
of April 1792, which guaranteed a perpetual ownership of land, as well as the
opportunity to leave these lands after the termination of ties connecting them to
a landowner. Personal freedom was also granted to landless and not bind by any
other contracts. State power had interfered in terms of the agreements, with the sales
of the crown lands, in determining the duty and obligations of the peasant, while
encouraging a shift to money rent. In the last years of the Republic, it can be
concluded that the reforms had begun to seek to develop the commodity and mone-
tary economy, with some reservations in the relationships on the line village — court,
which derived from English relations. On the basis of the St. Petersburg Convention
of 15 (26) January 1797, the process of division of Polish-Lithuanian Commonwe-
alth was completed, and its existing residents became subjects of the three powers of
Russia, Prussia and Austrial?. If to take into account the draft placed at sejm in 1780
by Chancellor Andrzej Zamoyski, which was worth more than the whole article
devoted to peasants in the Constitution of May 3, certainly the issue of peasantry
would look much more favourable!!.

1793, after the second partition of Poland, is not the only the time of a political
disaster, but most of all the time of economic crisis. Communal economy was in
a state of almost total decomposition, with the collapse of manufacturing and ban-
king meltdown leading to increased public discontent. The rural population had
been burdened by benefits for the Tsarist army, which later lead to protests of the
oppressed peasantry!2.

The internal situation clearly made it apparent for the activists preparing armed
action, that without basing the social system on democratic principles, fight for
independence against the occupant armies would not be possible. Tadeusz Kosciusz-

8 D. Szpoper, Kwestia chlopska w mysli politycznej $rodowiska zachowawczego Krélestwa Pol-
skiego w XIX wieku, ,,Gdanskie Studia Prawnicze. 35-lecie Wydziatu Prawa i Administracji Uniwersyte-
tu Gdanskiego”, A. Szmyt (ed.), vol. XIV, Gdansk 2005, pp. 45-46.

9 I. Bardach, Sejm dawnej Rzeczpospolitej..., p. 86.

10 D. Szpoper, Kwestia chlopska w mysli politycznej..., pp. 45-46; see also: W. Grabski, Historia
Towarzystwa Rolniczego 1858—1861 r., vol. I: Historia rozwoju rolnictwa i sprawy wloscianskiej w pierw-
szej potowie XIX wieku, Warszawa 1904, p. 6.

11§, Uruski, Sprawa wloscianska, vol. 1, Warszawa 1858, p. 5.

12 J.A. Gierowski, Historia Polski 17641864, Warszawa 1982, p. 90.
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ko as Head of State, during the preparation for the Insurrection, paid special atten-
tion to arming the peasants, who became backbone of the military. Peasants confir-
med that during the Battle of Raclawice, they played a major role, and kosynierzy
were the symbol of courage. Head of State was aware of the need for social reforms,
including taking a position on the peasantry. The authorities, however, were postpo-
ning the adoption of the act, due to the fear of losing hands to work!3. This situation
prompted Tadeusz Kosciuszko, who was in camp under Potaniec to issue on 7 May
1794 year the Proclamation of Potaniec Manifesto governing the land duties of
peasants and offering them effective protection of the government, security of pro-
perty and justice in order committees. This act introduced the reform of rural rela-
tions. Provisions undertaken on the basis of its main principles abolished feudal
serfdom system on Polish soil!4.

Since that time, peasants gained personal freedom, which extended to the fre-
edom to move from one place to another. In addition, peasants could not be dismis-
sed from the lands that they cultivated, with one exception — until they complied
with their obligations. At the same time lord’s wilfulness in the displacement of
peasants and in the appropriation of land by the courts was restrained. Peasants were
under protection from the national government!3. Act also regulated their duties by
lowering serfdom. The biggest positive changes affected small peasant farms!®. The
time of work for those who were bound to work from 5 to 6 days was reduced by
two days. The peasants who worked from two to five days worked one day from
then on. In contrast, peasants who took an active part in the uprising were guarante-
ed a total exemption from serfdom. An obligation to work on days off serfdom was
introduced, but only in exchange for ,,appropriate payment”. Full reform of feudal
burdens, however, was to be executed under the legislative act after the uprising!”.
The interim government body — the Supreme National Council, appointed by Tade-
usz Kosciuszko announced the law on the organisation of supervision and functions
of their caretakers. Rural assemblies received the right to nominate candidates for
these positions. It can be assumed that for the first time in the Republic, peasants
were granted the right to participate in government!®. The Proclamation provided
for in its regulations the obligation of the clergy to raise awareness among the
peasants about their relationship with their homeland. The effectiveness of this
document had been closely associated with the course of the uprising. Attempts of

13 W. Szczygielski, Dzieje spoleczne chlopéw w okresie od XVI-XVII w., [in:] Z dziejéw chlopéw
polskich (od wczesnego feudalizmu do 1939 roku), Warszawa 1968, pp. 121-122.

14 1. Kowecki, Uniwersal polaniecki i sprawa jego realizacji, Warszawa 1957, p. 39.

15 W. Szczygielski, op. cit., p. 122.

16 J. Rutkowski, Uniwersal Polaniecki w swietle europejskich reform rolnych XVII wieku, Kra-
kow 1946, p. 17; see too: A. Zahorski, Powstanie Kosciuszkowskie 1794, [in:] S. Kieniewicz,
A. Zahorski, W. Zajewski, Trzy powstania narodowe, Warszawa 2000, p. 143.

17" 1. Rutkowski, Sprawa wlosciariska..., p. 27.

18 J.S. Kopczewski, Tadeusz KoSciuszko w historii i tradycji, Warszawa 1968, p. 370.
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uprising leaders to adopt the Proclamation throughout the whole territory failed,
because they often met with criticism and concerns of the nobility spun to cede their
power over the peasantsl9.

The act on expropriation of peasants of October 20, 1794, developed by Hugon
Kottataj, was yet another attempt to introduce significant changes in the peasant
issue. The peasants, who earned in the combat for independence, were privileged to
obtain land ownership. It was an example of the law, which emancipated the serfs in
full scope. From the earliest times until the Proclamation, there were no fundamental
acts concerning the expropriation of peasants. For all the masses Insurrection was
a testament to the struggle for social justice, and its author had become an idealised
folk hero?0.

Third Partition of Poland in 1795, destroyed the attempt to reform the peasant
relations at the very beginning. The Government of St. Petersburg withdrew all
previously existing resolutions that were issued to improve the life of peasants.
Catherine II, gave the sound of hostility to any peasant reforms in her earlier state-
ments, because freedom of Polish peasants could irritate their Russian counterparts.
Generals and the court favourites were granted enormous goods in the occupied
crown lands and counties. This caused the gifted to almost immediately introduce
serfdom not from the house, but following the example of the Russians — from the
soul, which increased the days of serfdom?!.

Provision on the decrease of serfdom to three days a week from Ukaz of
16 April 1797 never came into force. During the reign of Paul I there where attempts
to improve the condition of the peasants, which nonetheless did not yield the desired
effect. A key aspect that contributed to the deterioration of the peasants’ state was
the fact that a significant fragmentation of the larger properties and the opening of
grain markets on the south of Russia, as well as easy access to the port of Odessa.
As a result, the nobles who had lost the ability to engage in political affairs, focused
on making money and enlarging their estates. Peasants were forced at this time to
a more intensive and unpaid work?2,

Mainly peasants borne the consequences of the permanent change of owners,
the penalties for hiding deserters. At a time when Paul I took the throne, numerous
bloodily suppressed riots broke out among the peasantry. Paul I in 1800, upon
learning that the Belarus Governorate lacked grain, ordered an investigation on the
matter, as a result of which the peasants were given lord’s corn. Estates leased from
the state, in cases identified as over-exploitation, have been forwarded to Treasury.
There was nothing done, however, with the limitation of serfdom?3.

197, Topolski, Uniwersal Potaniecki, Lublin 1984, p. 39.

20 W. Szczygielski, op. cit., p. 125.

21 H. Moscicki, Pod znakiem orla i pogoni, Warszawa 1923, pp. 12—14.
22 Tbidem. pp. 12-14.

23 Ibidem.
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Peasantry situation until 1831

At the end of 1807, precisely on 21 December, a decree of King Frederick
Augustus for the Duchy of Warsaw was issued, explaining the constitutional norm,
commonly called the decree that “took off shackles with the shoes”. The decree
presented granted peasants the opportunity to leave the land, of course, within the
borders of the Duchy of Warsaw, when the condition, that all the duties incumbent
on him, is fulfilled. This act did not respect the regulations issued by the occupying
governments, which protected the peasant possession. It adopted a solution that the
land cultivated by peasants with crops, buildings and inventory, was the property of
the heir, unless the agreement reserved the ownership of subordinate or temporary
uses in favour of the peasant. This law gave the possibility to obtain freedom while
receiving the rights of ownership and inheritance of land. In summary, a peasant
could have continued the forced labour or give up everything and move to another
property or city. Peasants were guaranteed one-year tenure of land protection, calcu-
lated from the date the decree entered into force, with the proviso that farmers
perform their duties in an unchanged volume so farZ4.

Subsequent legislation had been targeted to reduce emigration of peasants from
the countryside. The provisions of the Act of 18 January 1810 on the municipal
population books, resulted in additional obligation for the peasant to receive permits
from the authorities to leave the village. The owner of the land also had to accept
such behaviour. In fact, the Napoleonic Code, in article 530, gave the right to
acquire full ownership of land to people obliged to pay fixed weights through
compulsory redemption done by authorized persons. The authorities of the Duchy of
Warsaw did nothing, however, to indicate these regulations to the peasants, and were
not doing anything to encourage the use of the legal norm. In addition, peasants
judicial protection provided by the Constitution had little significance for rather poor
population?>.

Based on the survey carried out on the initiative of Prince Adam Jerzy Czartory-
ski, the administrative section of the Committee, dealing with the peasant issue,
adopted on 15 September 1814 “points in a matter of extracting the peasants of this
present state”. They were designed to answer the question ,,how present freedom of
peasants, would give a turn for the benefit of the peasants and how to arrange
peasant relations with the owners now, with attention to the internal order objective
of preventing idleness and leaving homes and peasants’ farms”. Points included
issues such as adaptation of peasant obligations to the quantity, quality, and the
location of land as well as property rights issues of personal security of the peasant.
In addition, a way of purchase of live and dead stock from the owner of the lands.

24 W. Sobocinski, Ksiestwo warszawskie, [in:] J. Bardach (ed.), Historia paristwa i prawa Polski,
vol. III, Wroctaw 1981, p. 80, zobacz tez: D. Szpoper, Pomiedzy caratem a snem o Rzeczpospolitej,
Gdansk 2003, p. 353.

25 W. Sobocinski, op. cit., p. 81.
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Against the background of liberal reformist intentions, priest Adam Czartoryski
attempted to secure the political support of the landed gentry, and strengthen the
position of the prince before the new monarch by the above survey. In contrast, the
development of the Polish Kingdom legislation in this scope was blocked by the
statement that the thing requires detailed research?®.

The Congress of Vienna was a consequence of the collapse of the power of
Napoleon. Clearly, its provisions had influenced the history of the Polish lands.
Territorial area of the former Republic was split in 1815 in terms of internal and
organisational status into six categories: 1) West Prussia and 2) the Grand Duchy of
Poznan under the rule of Prussia, 3) Galicia under the reign of Austrian, 4) Krakow
with the status of a free city, 5 ) Polish Kingdom and 6) former Polish governorates
of Russian Empires. National life was concentrated in the Polish Kingdom, where
over time, especially in the West, began to be regarded as synonymous to Poland,
despite the fact that it occupied an area of less than 1.7 territory from before the
partitions, with one fifth of the population?’. The issue of peasants in the Polish
Kingdom did not experience any changes until 1831.

Legal regulations of peasantry issue until 1864

The collapse of the November Uprising lay the foundation for the Russian
government to administer the best and the biggest national treasures. They were
distributed among over a hundred Russian generals and dignitaries. Apart from these
lands, a few estates that were confiscated from Polish owners for their participation
in the uprising, were added. Treasury estates were prepared to transition to being
rented by the peasants, hence it could not be overlooked during the grants. At the
same time, an image was created that where the grace of Tsar occurs, also peasants
gain. Those gifted under the ukaz of 1835, had an obligation to prepare the peasants
within 6 years. It was supposed to take place in such a way that the peasants had to
own the things that were in their possession on the ground. Roles should be met to
the nearest wfoka and from these roles a permanent duty or the amount of labour or
rent would be determined. Peasants received the perpetual possession of the newly
created villages. The Russian government tried to encourage contracts between lan-
dlords and peasants in private estates, on the basis of the decree of December 21,
1807 year, however, it remained more in the hands of the owners, and this did not
translate into better position of peasants. In contrast, the worst in this respect was the
situation of the peasants in government estates, because the interests of the Treasury

there were still of the utmost importance8.

26 7. Stankiewicz, Rada Najwyzsza Tymczasowa Ksiestwa Warszawskiego, [in:] J. Bardach (ed.),
Historia panstwa..., pp. 171-172.

27 P, Wandycz, Pod zaborami Ziemie Rzeczpospolitej w latach 1795-1918, Warszawa 1994, p. 102.

28 W. Grabski, op. cit., pp. 276-277.
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It was only on 26 May (7 June) 1846 when Nicholas I issued an ukaz in which
he defended the peasants on private lands. The immediate factor that contributed to
this decision were Galician incidents, Krakow uprising and anti-serfdom movement,
where it was noted that the peasants who had custody of the government became
a great support of the government bureaucracy. This ukaz introduced rules to arran-
ge peasant relations in general and it consisted of six articles. The first set out the
principle that farmers having at least three morgs of land, who will perform their
duties diligently, could not be removed by the landowner, nor could he limit any of
lands and increase the amount of the incumbent duties. The next article included the
provision that the settlements abandoned by peasants in the period of two years
should be settled by new settlers, and these areas could not be incorporated to the
farms. The third article ordered the abolition of all duties which have not been
legally sanctioned. The next three articles imposed the adoption of the Administrati-
ve Council, under which disputes with peasants were to be settled. This legal struc-
ture was derived by analogy with the adopted in the era of enlightened absolutism in
Prussia and Austria principles Bauernschutz. The protection provided by this instru-
ment was respected in all legislative acts, until the enfranchisement in 1864. At the
same time government authorities of the Kingdom after 1846 were not supporters of
any further work on the arrangement of peasant relations2’.

Evolution in agrarian matters led to political changes, spheres of agricultural
peasants were significantly differentiated. They were divided into three groups:
stand-alone hosts acting under rent land and mortgage contracts, semi stand-alone,
who acted under temporary and rent contracts and the dependent who remained in
serfdom. The last group was obliged to horse or walking serfdom, and so called
daremszczyzna (additional services to the lord) and obligatory leases. Moreover,
a group of serfs was required to tributes in kind or in other terms, natural rent, which
rarely occurred at the rent30.

When the authorities of the Russian Empire began work on the enfranchisement
of the peasants, the Polish Kingdom did not reflect similar views. The ukaz of 1846
announced the adoption of measures relating to rent that came into force only in
1858. The Administrative Council decision of 16 (28) December 1858 introduced
the principle of sustainability in rental contracts, as well as the uniformity of con-
tracts, because they were supposed to be perpetual and confirmed voluntary agre-
ements with the peasants, without the participation of the government. From that
moment the renewal of rent or rent-serfdom contracts followed only under the new
legislation, which imposed an indefinite term of these contracts3!. The turn of years
1859-1861 was a period of intense work of the higher social classes over the
regulation of peasant relations. In 1858 Agricultural Society was established, which
a year later received permission to proceed with the said case. Only in 1860 the

29 W. Stankiewicz, op. cit., p. 254, see also: W. Grabski, op. cit., pp. 279-282.
30 W. Grabski, op. cit, p. 285, see also: W. Stankiewicz, op. cit., p. 255.
31 W. Stankiewicz, op. cit., p. 258.
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Society influenced the fate of the peasants positively, and through its activities in
some areas contracts and agreements of rent were adopted. There was not too much
of them, only few per district. In the Kingdom of Poland, serfdom turned into
reward for serfdom (cash payment) under the ukaz of 1861. It was a consequence of
the manifesto of the Agricultural Society which meant that the peasants ceased
fulfilling their serfdom32.

During the January Uprising in 1863, the Provisional National Government
tried to cause the enfranchisement of the peasants by issuing two decrees. They were
published on 22 January 1863, where the first determined that the property of the
peasants, no matter how acquired, was in their full ownership without any burdens.
In exchange for this decision the owners received remuneration from national funds.
The second decree proclaimed that each of the peasant being a cottager, small
farmer, bailiff or farmhand, and who fought in the uprising, shall receive three
morgs of land from national lands. At the end of the year on 27 December, 1863,
Romuald Traugutt issued a decree which sanctioned the execution of decrees of
January, by the fact that the owners who would implement these provisions should
be treated as persons who acted against their homeland and would be summoned
before the uprising courts. The Russian government wanting to strike a death blow
to the uprising, tried to conciliate all peasants. It engaged Nikolai Milutin to carry
out the agrarian reform — the same man who in 1861 did a reform of the peasant in
Russia33. The result of these works was the edict of 1864 which was designed to
remove the relations produced after 1807 and the removal of a huge number of
landless peasants. Its main purpose was not met, due to two aspects. The first factor
was that the new farms, which arose were not sufficiently independent and many of
them have been sold, and the gifted returned to the state of the landless. Another
aspect contributing to the failure of the ukaz was the issue of temptation of those
who wanted to get rich quick at the expense of the peasants. The main part of ukaz
contained three articles. First determined that land owned by peasants should pass in
their complete ownership, the second from 15 April of that year, freed the peasants
from all duties and obligations to their heirs, in return, they would pay land taxes to
the treasury. The third article provided the owners pay for such a state of peasant
affairs. It was a normative act that led to the enfranchisement of the peasants in the
nineteenth century in the Polish Kingdom and changed the position of the peasants

by freeing them from the burdens of previous centuries3*.

32 W. Grabski, op. cit., pp. 287-291; W. Stankiewicz, op. cit., p. 261, which says that on the eve
of emancipation three legal acts were issued, first one, of 12/24 May 1860 on rural municipal courts
entrusted to the owner of the land the function of a judge, and the function of the jury could have been
entrusted to the peasants after the two-stage election. The ukaz of the reward for serfdom of 4/16 May
1861 year, the so-called Wielopolski reform, and the second from 24 May/5 June 1862 on rents from the
office, declared the abolition of relations violating the binding civil law. A. Wielopolski found that the
arrangement of the peasant issue in the Napoleonic Code is sufficient.

33 'W. Grabski, op. cit., pp. 293-294.

34 Ibidem, pp. 295-299.
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Summary

Key words: infantry of volunteers, legal act issued by the tsar, wioka.

In 1864 peasants received the perpetual possession of the newly created villa-
ges. On 26 May (7 June) 1846 Nicholas I issued an ukaz in which he defended the
peasants on private lands. They were published on 22 January 1863, where the first
determined that the property of the peasants, no matter how acquired, was in their
full ownership without any burdens. In exchange for this decision the owners re-
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ceived remuneration from national funds. The second decree proclaimed that each of
the peasant being a cottager, small farmer, bailiff or farmhand, and who fought in
the uprising, shall receive three morgs of land from national lands.

First determined that land owned by peasants should pass in their complete
ownership, the second from 15 April of that year, freed the peasants from all duties
and obligations to their heirs, in return, they would pay land taxes to the treasury.
The third article provided the owners pay for such a state of peasant affairs. It was
a normative act that led to the enfranchisement of the peasants in the nineteenth
century in the Polish Kingdom and changed the position of the peasants by freeing
them from the burdens of previous centuries.
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Pasznenenue Baacrei B Koncruryuuu
Pecny0muku Ilosbumm ot 1997 1.

Teopusi MoHTeCKbe O TPHAJHOM pasleJeHUH BIACTEH SBISETCS BEIyIIUM
MPUHIIUIIOM TOCYJAapPCTBEHHOTO YCTPOWCTBA B COBPEMEHHBIX JEMOKPATHYECKUX
rocyaapcTBax, Hpexjae Bcero B HOBBIX cTpaHax LlenTpanbHoit u Bocrounoif
EBpombl. Takum mytem momna taxxke Koumctutymus PIT ot 1997 r., mpunss
B KaueCTBE 3aKOHOOOPA3YIOIIUX OCHOB MPUHIIMIIBI «PA3ACICHHUS» U «PABHOBECHSD)
BIIACTEH: 3aKOHOJATENbHOM, MCHMOJHUTENbHON W cynedHou (cT.10.1), XoTs
B KOHCTUTYLMOHHOW mpeaMOyjie HaXOJUM TakKe HHTEPIPETAallMOHHO BaXKHBIN
MIPUHLUI «B3aUMOJEHCTBUSA» BiIacTedl. B NOKTpUHAIBHBIX NPEANOChUIKAX HMPUHIIHII
pasaencHusl BIACTEH CTAHOBUTCSA OJHUM M3 (YHIAMEHTOB TOCYAAPCTBEHHOTO
YCTpOHCTBa «JAEMOKPAaTHUECKOT0 MPaBOBOTO TOCYAapCTBa», MOITOMY €ro
UHTEpIpeTanys BBUAy monokeHnid Koncrurymmum 1997 1. 3acmykuBaeT OyibIIero
BHUMaHUA. [leno B TOM, 4TO B aHalM3e TPUATAHOTO PaA3[EJIEHUS BlacTell MOXKeM
paccMaTpuBaTh KOHCTUTYIHMOHHBIE pemieHus Ooyiee uiam MmeHee B (dopwme,
perynaupyemoii cT. 10, ¢ OHOW CTOPOHBI, OHAKO, C JAPYTOil CTOPOHBI, 3Ty Mpoodie-
MaTHUKy MOXEM HECKOJIBbKO PacCHIUPHUTh.

Ecnu mpuHATh IUIA aHamm3a BTOPYIO ITO3HIHUIO, TO Ha (OHE KOHCTPYKIIHH
rOCY/IapCTBEHHOTO amiapara BO3HUKAIOT JIBa BOIPOCA: MEPBBI — B KaKOH CTENeHH
Konctutynust copMupoBaia rocyaapcTBeHHbIE OpraHbl MO cxeMe MOHTECKbe, T.e.
HE HapyllleHa JM B pe3yJbTaTe paclIMpeHHs €€ MOJeNb TPUATHOCTH «BIACTEH».
Bropoii Bompoc kacaeTcs aHajlu3a KOHCTUTYLMOHHBIX BJIACTEH C TOUKU 3PEHUS UX
BHYTpEHHEH OIHOpPOJHOCTH WK paznuums. ClenoBareiabHO, HEOOXOTUMO HANTH
OTBET — OJHOPOJHBI JIM TIOHATHS 3aKOHOAATEIbHOW M HCIIOIHUTEIBHOW BJacTei,
WIH K€ CIEAYeT HAaWTH Kakoe-THOO BHYTPEHHEE paziudhe B paMKax MIHPOKO
3a/lyMaHHBIX KOHCTUTYIIHMOHHBIX BJIACTEH.

OTBeT Ha TEPBBIH BONPOC OCHOBAaH Ha aHallU3€ Karajora TPJX BIacTeu
yCTaHOBIEHHBIX B cT. 10.1: 3aKoHOAATENbHOW, UCIOJHHUTEIBHOW U CyneOHOM,
U B TakOM MOpPSJKE MPOTEKAET CUCTEMAaTHKa KOHCTHUTYLMOHHBIX PEILIEHUH, XOT
BO3HHMKaeT mpoliema pasznena X, MOCBAIIEHHOT0 OpraHaM TroCyAapCTBEHHOIO
KOHTPOJIL W OXpaHbl mpaBa. Ham KkaxeTcs, 4TO MOSBISAETCS HOBAas «BIACTHY,
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pacmupsomas Tpuagy MOHTECKbE emle Ha OAMH CyOBEKT, BCIEACTBHE YEro
momydaeM (GopMyay KOHCTHTYIHOHHOTO pa3felieHHs BIACTEH THIA «TPU ILTIOC
OIIMH», T.€. TMIPOUCXOIHT pa3/ieIeHHe BIACTell Ha UYeThIpe cyObekTa. MBI cunTaeMm,
yTO Takas (opMmyna BIOJHE JOMyCTHMMa HAa OCHOBE NPHUHIMIA PACHIUPECHUS
KaTaJlora BIIaCTeH, IpelycMOTpeHHOro B ¢T. 10, a caMo yBenuueHHe 4uciIa BlacTei
CBUICTEILCTBYET 00 YIITyOJNCHHH MPOIECCOB MX KOHTPONS M B3aMMOACHCTBUS.
Kpome TOrO, OHa abCOMOTHO HE HapymaeT oOmell CTPOWHOCTH KOHCTHTYIIHH,
a Ha000pOT Kak OBl MOJUEPKUBACT UMEHHO TCOPHUIO pasfeieHus BiracTe. CuTtyanus
Obuta OBl COBEpIIEHHO APYrod, eciau Obl B KOHCTHUTYIMM OTCyTCTBOBaja OHA U3
HAa3BaHHBIX BJIACTEH, YTO CBHUICTEIHCTBOBATIO OBl O AETpaJallidi OCHOB TOCYHap-
CTBEHHOTO YCTpOHCTBa cTpaHbl. ClemayeT MOAYepKHYTh, YTO PACIIMPEHUE KaTaiora
BIIACTEH JIUIIb YKPEIUIICT NMPUHIUIBI pa3/iesIeHus BIacTel Kak Hanbosiee MIMPOKO
MOHIMAEMYI0 TapaHTHIO 3aKOHHOCTH.

OTBeT Ha BTOPOH BOIPOC KaKeTcs HaM Ooiee ciaokHBIM. [Ipobmema coctout
MMEHHO B aHAN3€¢ KOHCTUTYIHMOHHOTO TOHSATHS OTICNIBHBIX BIACTEH C TOYKH
3peHUs] UMMAHEHTOM OZHOPOIHOCTH 3THUX SBJICHHH MM K€ B IOUCKAX BO3MO-
JKHOCTEH BBISIBJICHUS! OTUETIIMBBIX pa3/ieJeHUI B paMKax Ha3BaHHBIX BiacTeil. Eciu
OBl Takue BHYpPEHHHE pa3lIeICHUS BIacTeld OBLIM BO3MOXHBI, TOTAa OBI
KJIACCU(PUKALNS «TPU+OIUH» MOINIA OBl MONBEPTHYTHCS MEICHHUI0 HA MOATPYIIIHI
B paMKax OCHOBHBIX KOHCTHUTYIIMOHHBIX BiacTeil. I[IpHHSAB Takyio MPeanoChUIKY, MBI
moxkem B Koncrutynmm 1997 1. — B mpenenax OTHEIbHBIX BIACTEH — BBIJCIHUTH
BHYTpPEHHHE KIIaCCH(PUKAIHOHHBIC IMOApa3IeNbl. B paMkax OIMPOKO MOHSTON
3aKOHOJATEILHON BJIACTH BBIACISIEM JIBE TIPYIBI: ) KOHCTHUTYLIMOHHYIO BIIACTh,
0) TpaIUIIMOHHYIO 3aKOHOAATEIbHYO BIACTh.

VcomHUTENbHYI0 BIACTH CIIEMYeT pa3lNeNuTh Ha TPU TPYIIIBL a) IPEICTaBHU-
TENbHYIO BJIACTh IPE3HACHTA, 0) MCIOTHUTEIBHYIO BJIACTh MPaBUTEIbCTBA,
B) CaMOYIIpPaBJICHYECKYIO BIacTh. B cyneOHOIl BiacTu BBIACHSEM: a) BIACTh
TpubyHanoB, 0) BIAacTh cygoB. KOHTPONBHYIO BIACTh JAEIHM Ha JBE T'PYIIHL:
a) KOHTPOJBHYIO BIAcTh BEpXOBHOW MayiaTbl KOHTPOIs), 0) KOHTPOIBHYIO BIACTh
IBYX YIIOTHOMOUYCHHBIX — YIIONTHOMOYEHHOTO MO MpaBaM dYeloBeKa M YIOIHOMO-
YEHHOTO 110 TpaBaM peOCHKa; B 3Ty TPYIIy BKIIOUaeM Takxke Bcemonbckuil coer
panuoBemaHusg U TeaeBUAeHUS. [I0CKOIBKY MOXHO BBIJCIHTH HECKOJBKO
KJIACCH(PHUKANMOHHBIX TPYII B paMKax KaXI0H W3 KOHCTHTYIHOHHBIX BIIACTEH,
MIPOIOJDKUM TTOAPOOHBIA aHAIH3 MPHHATHIX MOAPA3ICIOB M0 CPABHEHUIO C KOHCTH-
TYIIMOHHBIMH HHCTUTYIIHOHAIBHBIMU PEIICHUSIMH.

3aKOHOATEIBHYIO BIACTh MOXKHO Pa3[eJNTh HAa KOHCTUTYLHOHHYIO BJIacTb
U TPAJAWIUOHHYIO 3aKOHOIATENFHYIO BIACTh. KOHCTHTYIMOHHAs BIAacTh CBsS3aHA
¢ a0CONIOTHO OCOOBIMH ITIPAaBOMOYUSMH KOHCTHTYIIHOHHOTO CyBEpEHA, KaKUM
asisietcst Hapon (ct. 41), ompenenenusiii B mpeamOyne k KoHcTuTymum («MBl,
[Monbckuit Hapox — Bce rpaxaane PecmyOnuku [lonbmuy), BbIpaKE€HHBIMH
B MHCTHUTYTax MpsAMOU geMokpatuu (cT. 4.2). Peus uzger o pedepenmymax (ct. 125)
U TPUHIHIAX W30MpPATeNBHOTO IpaBa, B paMKaX KOTOPBIX CYBEpPECH IPUHUMAET
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BOKHEHIINE pPEIICHUS, HEMOCPEJCTBCHHO BIHUSIOMINE HA BCIO COBOKYIHOCTH
npoOneM, CBA3aHHBIX ¢ (DYHKIIMOHHPOBAHHEM TOCYHAapCTBA. DTa BIACTh OTYCTIHBO
OTJIMYAETCS OT JEHCTBYIOLIEr0 3aKOHOJATEIbCTBA, OCYLIECTBIIIEMOIO IapiaMeH-
TapHBIMH OpPraHaMH, KOTOPBIE CUHMTAIOTCS TPATUIIMOHHBIMH 3aKOHOJATEIbHBIMH
opraHamu. B ocHOBe BBIJCNCHHsSI KOHCTHTYLIMOHHOM BJIACTH JEKHUT (HIOCODUSI
T. Bentama (1748-1832), kotopeiii B «Koncturymuonnom Komekce»!, Bbicka-
3BIBASICh 32 paszesieHHe BIIacTel, oTOpachiBajll MX PABHOBECHE U HE3aBUCUMOCTD,
0003HavaroIue, coracHo Guiocody, «IpHUraleHue K aHapxum». Bmecto 3Toro oH
mpesarail KOHIENIHUIO «HEpapXum» BIACTEeH, KOTOpas SBISETCS TapaHTOM
«KOHCTUTYTUBHOW Biactu» (constitutive Power), — TapaHTUpPYIOIIEH BEPXOBHOCTb
9TOM BJIaCTM HAaJl OCTaJbHBIMU BJACTAMH, @ CPEAM HHMX Ha3BajJ BJIACTH 3aKO-
HOJATEIbHYI0, MCIIOJHUTEIbHYI0O U cynaeOHyro. CrenoBaTeiabHO, OH paspadoran
KOHIICTIITUIO JICICHUsI BJIACTEH Ha YETHIPE BJIACTH, XOTS Haubojee HHCIHUPYIOIINM
HaM KaXeTcs OTAeJieHue «KOHCTUTYTUBHOW BIacTH», OTBedarolled Hauieu
KOHCTUTYLIMOHHON BJIACTH, OT 3aKOHOMATEJIbHOM BJIACTH, NPUYEM KOHCTUTYTHBHAs
BJIACTh, SIBJISIONIASICS TapaHTOM CYyBEpEHHOCTH HApoja, MPOSBIAIACH BO BpEMS
BEIOOPOB.

Takoe paszgeneHue TpaAULMOHHON BJIACTHM 3HAYUTENBHO MO3KE HPOU3BEI
dpanmysckuit xoncturynnonanucr Mopuc Opuy (M. Hauriou, 1856-1929)2.
Cornacio M. Opwuy, cieayer OTIAWYaTh «BIacCTh MMMAaHEHTHOW BOJIM», HpHU-
HaJIeXKalled BceM IpakJaHaM C IIPaBOM rojioca U NPUHUMAIOLIMX PELICHUs IIyTeM
n30UpaTeNIbHOIO aKTa, OT 3aKOHOAATEJIbHOM BJIACTH, MpPENCTaBUTENIEM KOTOPOM
SBIISICTCS] MapiaMeHT. 3aKOHOJMATEIbHYIO BIACTh, T.€. IPABOMOYHUS IapIaMeHTa,
M. Opuy Ha3Baln «BIacThlo JaenuOepaTuBHON». EE 3amada 3akirouaercs B oOie-
KaHUW B JICTUCIAIMOHHYIO (OpMY, KaK IPABHIO, IMOIUOHAIHHO BBIPAKCHHYIO
BOJIIO cyBepeHa. MTak, Takoe pasiauyeHHe OTBeYaeT HalleMy HPEAJIOKEHHIO O pas-
JICICHUN Ha BJIACTh 3aKOHOJATENFHYIO M BIACTh, KOHCTUTYIHOHHYIO, X0Ta Opmy
n00aBIsSeT TPEThIO BIACTh — «peanu3alus HaKa3aHHUs», OTCBHUIASICh K TPaau-
LUOHHOMY IOHHMMAHHUIO HCIIOJIHUTENbHOM BiacTu B uHTepnperauun J. Jlokka,
BKITIOYAIONIeH Takxke cyneOHyro BiacTh. Teoperuk III dpanmysckori PecryOnuku
Kappe e Mangs6epr B cBoeii my6ukarmu «K o6meii Teopun rocynapcTsa»s cosnan
HMEPapXUYECKYI0 TEOPHIO BIACTEW MPUMEHUTEILHO K HMEpPapXHUU IMPAaBOBBIX aKTOB,
B KOTOpPOH [OKa3bIBaJl O COEAMHEHHWU B MapiaMeHTe BJIACTH KOHCTUTYLIMOHHOM
C BIIACTBIO 3aKOHONATETHHOM®,

Bosspamasice k pemenusiM Konctutynun 1997r. B cepe KOHCTUTYIIHOHHOM
BJIACTH, CJIE€JI0BaJ0 Obl OOpaTUTh BHUMaHWE Ha colepikaiieecs B mpeamOylie U CT.
4.1 nounsatue «Haponm» kak cyBepeHa BMeCTE C IpaBaMHM HENOCPEACTBEHHO €My
NpUHAJIEKAIMMUA B paMKaX HMHCTUTYLUUH HENOCPEACTBEHHOW IAEMOKpPAaTHH Kak

I J. Bentham, Constitutional Code, London 1827.

2 M. Hauriou, Principles de droit public, Paris 1910.

3 C. de Malberg, Contribution d la générale de ['état, Paris 1922.

4 Cwm. R. Malajny, Trzy teorie podzielonej wladzy, Warszawa 2001, c. 386-387.
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(hOpMYIUPOBKH, yCTaHABIMBAIOIIEH KOHCTUTYIHMOHHYIO BiIacTh. OTAENbHOU
OCTaeTcs 3aKOHOJATebHasl BJIACTh, KOTOPYIO peallu3yeT HapiaMeHT, SBISIOLINcS
MpeICTaBUTEIEM CYBEpEHa, T.. BJAacTh 3aKOHOJATelbHas CTAHOBUTCS SMaHalLUel
KOHCTUTYI[HOHHOM BJACTH, U B PE3yJabTaTe OHU OOPA3ylOT MIMPOKO MOHHUMAEMYIO
3aKOHOAATENBHYIO BIAcTh. KOHCTHUTYIIOHHASI BIAaCTh OCHOBBLIBASCh Ha BCEOOIIEM
n30UpaTEIHPHOM TIpaBe KaK Ha MPUHIIUIE BBIPAXKCHHS BOJH CYBEpeHa, IOCIeE
HCTEUECHHUs KaJeHUUU IapjaMeHTa JOIOJHAETCS BO3MOXHOCTHIO HPOBEIACHUS
pedepenayma (cT. 125). DT0 mpaBo Ipa)IaHCKON 3aKOHOJATENIbHOW HHUIUATHBEI
(ct. 118.2) momoiHseT KaTajxor WHCTUTYTOB, JAIOIIMX TpakJaHaAaM BO3MOXKHOCTb
HEIMOCPEACTBEHHO BbIpa)kaThb CBOM B3INAAbl. Takxke cyBepeH, T.e. Hapoa,
B HEMOCPEACTBEHHBIX BbIOOpax m3bupaer Ilpesmmenta [Mompmu (ct. 127-129)
U TeppuTopuaibHOro camoympasieHus (cT. 169), mpuuem KoncTuTynus ycra-
HABJIMBAET IIPAaBO IPOBEACHUS MECTHOTO pedepeHIyMa CaMOyIpaBICHUSIMU
(ct. 170). B pesympraTe KOHCTHUTYIIMOHHASI BIACTH OKa3bIBACTCS (PYHIAMEHTOM H,
CIIEIOBATEIHLHO, OCHOBOW (PYHKIIMOHHUPOBAHSI 3aKOHOIATEILHON BIACTH.
OmnpeznenenHas TakUM 00pa3oM 3aKOHOJATEIbHAs BIACTh NPH peanu3aluu
cBOMX (YHKIMH — KaK YCTAHOBJICHHA IpaBa, TaK U KOHTPOJIS, CBOM INPABOMOYHS
BBIBOJUT M3 KOHCTUTYLIMOHHOM BJIaCTH, OCTaBasCh B IOCYAapCTBE MPEICTaBUTENEM
BEepXOBHOH BiacTtu. Takyke M Karajor MCTOYHHUKOB IIpaBa OCHOBBIBAETCS Ha yudeTe
KpPEaTHBHBIX BO3MOXKHOCTEH KOHCTUTYIIMOHHOM BJIACTH M BIACTU 3aKOHOJATEIbHOM,
XOTSl IJIaBHBIM IMPUHLUIIOM OCTAa€TCS NPUHLMII YCTAHOBJIEHHS 3aKOHOB THapJa-
MEeHTOM. B pesynbrare mpennocbuika KOHTPOJIBHBIX MOJTHOMOUYMH 3aKOHOJATENIbHOM
BIIACTH PEANU3yeTCs] OT MMEHH CyBEpeHa M HMMeEeT IPHU3HAKH, U3 KOTOPBIX COCTUT
cyOcTaHIUsI TOCYJapCTBEHHOTO CyBEpHHUTETa. Takoe paccyxkAcHHE HAXOIUM
B puitocodpun /. Jlokka (1632—1704), mIOCSIIETO «CBITOCTh M HETPUKOCHOBEHHOCTH)
3aKOHOATENFHON BIACTH MO Boje Hapoma (People), B CYIIHOCTH SIBISIOIICHCS
«BIACTBIO OMEKYHCKOW» (Fiduciary Power), koTopasi CBOM MOJTHOMOYHH IMOTyYaeT
OT MaHJaTa BEPXOBHOH BIACTH — OT HApOJa, a OH B JIIOOOH MOMEHT JIETHCIATHBY
mosker orMennTs. Takke u JI. C. Mumis (1896—1873) KOHTPOJIBHbIE TIPABOMOUMS
napIaMeHTa BHIBOIHI U3 cyBepeHHocTH Hapona®. Jlamsme Bcex momen I. Kenbsen
(1881-1973) o6ocHOBEIBasi HEOOXOMAUMOCTh COXPAHEHHUS B «JEMOKPATHYIECKOM
CTpPO€ BCEX TEX KOHTPOJBHBIX MHCTUTYTOB, KOTOpBIE TapaHTHUPYIOT JIEralbHOCTb
HCIOJIHEHUS», MPUUEM «CaMOOTpaHMYEHHE» AEMOKpaTUHU B BHJE NPUHLHIA
JNeranm3Ma CTAHOBHTCS OJHOH M3 TapaHTHii CyBepeHHOCTH Hapona’. Takas CBS3b
MapJIAMEHTCKOTO KOHTPOJISI C MJeeH CyBEpEHHOCTU HApO/a TaKXKe SIBISCTCS OCHOBOM
Ui 000co0NMeHNs KOHTponupyromeil BiracTH. IloxelToxKUBas, ClIEAyT CKOHCTATH-
poBaTh, YTO BIACTh CyBEpeHa, T.€. KOHCTHTYIHMOHHAS BIACTh — SBISIETCS 0COOOM

5 J. Locke, Dwa traktaty o rzqdzie, Warszawa 1992, c. 259, 265-269, cm. takxe: Z. Ogonowski,
Locke, Warszawa 1972, c. 191.

6 J.S. Mill, O rzqdzie reprezentatywnym. Poddaristwo kobiet, Krakow 1995, c. 76.

7 H. Kelsen, O istocie demokracji, Warszawa 1936, c. 97-98, cm. Takxke: G. Radbruch, Zasady
filozofii prawa, Warszawa 1938.
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U OCHOBOI! TI0 OTHOIICHHUIO K 3aKOHOJATENILCTRY, MM JICTUCIATHBE B TPAIUIMOHHOMN
OCMBICJIEHUH 3TOTO MOHATHUS.

Ananmuzupys Konctutynuio 1997 r. ¢ TOYKM 3peHHS KOHCTPYKIIMHM HCTIONHH-
TENBHOU BIIACTH, CJENYEeT yKa3aTh JABE MpoOieMbl: a) KoHCTUTyuHst Ha3bIBaeT
(c1.10.2) kak cyObekToB ucnonHuTenbHol Biactu [Ipesunmenta PII u Coer Mu-
HUCTPOB, B TO BpeMs Kak 0)B CHCTEMaTHKE HCHOJIHUTEJIbHOM BIACTH HOPMHUPYET
TaKXke TeppUTOopuajbHOEe camoymnpasieHue. CienoBaTelbHO, KOHCTUTYLHOHHAS
KOHIICTIIIUS MCHOJHUTEIBHON BIACTH COCTOMUT U3 TPEX HHCTUTYTOB, MPUUIEM
Ka)<IOMy IIOCBSIILIEH OTAEIbHBIN pa3feil: BaacTu npesuzneHta Ilonsmum — pasgen V,
Biractu CoBera MHUHHMCTPOB U MPaBUTEIbCTBEHHOW aaMHMHUCTpauuu — VI, BiacTtu
TeppUTOpHaNbHOro camoympasienus — VII. Mcxoas w3 3TOro pasieneHus, Ham
Ka)XETCs BEPHBIM yOexk/IeHHE, UTO UCIIOTHUTEIbHAS BIACTh JCIUTCS Ha TPU TPYIIIbL:
a) Tpe/CcTaBUTeNbHAs BIacTh IIpesunenta, O)ucmonHuTeNnbHas Bi1acTh [IpaBuTens-
CTBa U IPaBUTEIbCTBEHHON aIMHHUCTPALUHU, C)BIACTh TEPPUTOPHUAILHOIO CAMO-
yIpaBJIeHUs.

Peup mpmer 006 oco0oif BIacTH IMIaBBl TOCYAapcTBAa, UIPAIOLIEH MpeacTaBH-
TEJbHYIO POJb U I'AapMOHU3UPYIOILYI0 B3aUMOJEHCTBHE OCTaJbHBIX BIacTed. ODTO
npeajiokeHne OblIo 3aMMcTBOBaHO y bemxamena Koncrtanrta (1767-1830),
BBIJCJNMBIIEro MATHh BilacTeil, B TOM uHcle BJIacTh MOHapxa KaK BJAcTh
«HeﬁTpam)Hy}o»g. Wtak, KoHCTaHT BBIJENAET ClEAYIONME BIAacTH: 1) MoOHapxa;
2) mpaBUTENbCTBA, T.€6. MUHUCTPOB, Ha3blBasi UX HCIOJHUTEILON BIJIACTHIO;
3) HacineACTBEHHOM BEpXOBHOHM manarbl, Ha3biBaeMas [lamaroil nopnos, ompe-
JICJICHHOW KaK IMpodYHas MpeJcTaBUTENbHAs BJIACTh 00IlIecTBa; 4) JAEMyTaTCKOH
nanatel — U30MpaeMoil HIDKHEH MayiaThl, Ha3bIBEMOM MPEICTaBUTECIBCKON BIACTHIO
oOmiectBa; 5) cyneOHyro BiaacTb. OTMETUB OPUTMHAIBHOCTH TAaKOTO pasfesieHus,
ciuemoBano OBl MOTYEPKHYTH aprymeHTanuio KoHCTaHTa 0 HEOOXOIUMOCTH
CaMOCTOATENbHOI «HEHUTpaJbHONM BIACTH» MOHApXa, KOTOPbIH, COOTBETCTBEHHO
JUCTAHLUPYSCh, OLEHUBAET IIPABUTENIEH U IOJABIACTHBIX. 3ajada HEUTpalbHOU
BJIAacTU (pouvoir neutre) MOHapxa 3aKJIOYaeTcss B KOOPAMHALIUU B3aUMOIEHCTBUS
OTJENIbHBIX BIJIACTEH, C y4eToM 3aJaHui, CTOSIUX Mepel rocygapcTBoM. Kpome
TOTO, OHA JOJKHA CTPEMUTCSI K TapMOHHYECKOMY (DYHKIIMOHHUPOBAHUIO OCTATIBHBIX
BJacTel, B cly4ae K€ MOSIBICHUS OMACHBIX KOH(IMKTOB WJIM KPU3HCOB MMeNa Obl
IIpaBoO, HampuUMeEp, Ha POCIYCK MapjaMeHTa, Ha3HAaU€HUE YWICHOB IIPaBUTEILCTBA
U Ha mpaBo mommioBaHusA. KoHcTaHT, orTmaBas cebe OTYET B HCKIIOUHTEINEHOCTH
MPAaBOMOYMI ¥ MOJMTHUECKUX 33Jad, CHauasa Mpeyirail MepeaaTh el HeOONbIIoOMY
KOJIJICTHAJIBHOMY OpraHy, HO CO BPEMCHEM CKJIOHHJICS B CTOPOHY MOHAPXMYECKHX
cumnaruil. [1oCTOSHHO KOOpIMHUpYIOIIAas HEHTpajbHas BJIACTH JOJDKHA MpPEXKIe
BCEr0 KOHTPOJIMPOBATh OCTajJbHbIE BIIACTH, NMPOTUBOJAECHCTBYS IMOIBITKAM IPEBO-

8 B. Constant, Réflexions sur les constitutions, la distribution des pouvoiirs et des guaranties
dans une monarchie, la distribution des pouvoires et des guaranties dans monarchie constitutionelle,
Paris 1814; cm. taxxke: W. Szyszkowski, Beniamin Constant, Warszawa — Poznan — Torun 1984, c. 82.
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CXOJICTBa KakoH-mnO0 n3 HuX. KOHCTaHT ObLT MPOTUBHUKOM TUKTATyphl MUCIIOJIHH-
TEJIbHOW BJIACTH KaK MPEUMYLIECTBa JIErMCIATHBBI, 00O3HAuaIoLIell yrpo3y Ui
cBoGoabl nuuHocTH’. ClenyeT n06aBuTh, uTo KOHCTaHTOM OblIa 3aayMaHa
HIMPOKAs CHCTEMa TOPMOXKEHHS BIACTEH, HO MBICIUTENb 3aHSJICS TJIaBHBIM 00pa3oM
MPaBOMOYMSAMH MOHAapXa, «HEHTpaibHas BIACTh» KOTOPOTo, coracHo KoHcTaHTy,
JIOJDKHA TapMOHU3UPOBATh OCTaJIbHbIE BIACTH.

ITopsimox BeIOOpa mpesunenta mo Koncrutymum 1997 1. B HEKOTOPOW CTETeHU
OTBEUYAET MPEMIOKEHHI0, BbIABUHYTOT0 KoHcTanTtomM. OH mpemycmaTpuBaet
IpOBEJCHHE BCEOOIMUX BHIOOPOB, OTBEUAIONIUX MapIaMEHTCKHUM BBIOOpaM.
CiienoBaTeapHO, NMPE3UACHT IOJy4aeT MaHIAT JAOBEpPUS HENOCPEACTBEHO OT
CyBepeHa, MOJIHOCTHIO PAaBHOLIEHHBIH IMOJHOMOYHUSM IapjaMeHTa, U, TaKuM
00pa3oM, MOSBUIIACH OTAENbHAS BIACTh, PEIIUTEIBHO OTIMYAIOIIASNCS OT MaHJara,
MOJYYEHHOTO MPABUTEIBCTBOM. Takke W B JIPYTUX KOHCTHTYIIMOHHBIX CHCTEMaXx,
Hanpumep Il Peun IlocmonuTtoli, He MpeaycMaTpUBAIONIMX BCEOONMUX BBHIOOPOB
IJIaBBI TOCYAAapCTBa, OOBIYHO NPHHUMAETCS OCOOBIA IMOPSAOK BBEIOOpa MpE3UACHTA,
HampuMmep OObEAMHEHHBIMU MapiaMEHTCKUMH IajlaTaMH, MOJYePKUBas TaKUM
00pa3oM HCKIIOUHUTEJBHOCTh BIACTH TNaBbl rocynapctra. IlpaBuma BwIGopa
[Ipe3unenTa pemnTeNbHO BIMAIOT HAa HaJElIEHHE ero OCOOBIMH KOMIIETEHLUMH,
MOJIHOCTHIO OTIMYAIOLMIMMUCS OT TPAaJULMOHHOM CXEMbI 3a7ad HCIOJHUTENbHOMN
Brnactu. Mrtak, mpe3uaeHT o0nanaeT MCKIIOYUTEIbHBIM KPYroM KOMIIETEHIIHH
B chepe B3aMMOIEHCTBHUS C TAPIIAMEHTOM, B paMKaxX KOTOPOTO IIPaBO 3aKOHOIATENb-
HOTO BeTa SBISETCS (HUHATBHBIM aKTOM, XOTS MOXKHO TaKKe OTMETUTH €T0 MpaBo-
MOYMS B MHUIIMMPOBAHWM U MPOBeAeHUU pedepenayma. Kpome Toro, mpe3uaeHty
HNPUHAUISKUT 0c000€ MPaBO POCIYCKAaTh WIIM COKpAIaTh CPOK PabOTHI MapiiaMeHTa
— KpoMe IpaBa 3aKOHOJATEIbHOM HMHULMATHUBBlI — B CUTYyalHUAX, OOBIYHO oOIIpe-
neneHHblX KoHcTuTynumeil BMecTe ¢ MpaBOM CaMOpOCIYCKa, XOTS M3 BCEX BHe-
NapJIaMEHTCKUX OPTaHOB TaKWe MPaBOMOYHS MPUHAIJIEKAT TOIBKO TJIaBe IOCy-
JIapCTBa.

Ha stom ¢one ocoboe 3HaYeHHE MMEIOT MIpPEACTABUTEIbHBIC (QYHKIHH
mpe3u7eHTa. DTO IPEXKIe BCETO IPaBO NPEACTABIATH CTPaHy 3a pyOekoM,
MOJIYEPKUBATH UJICH €1 CYBEPEHHOCTH M NIPEEMCTBEHHOCTH TPAJMIIMH, ONpeesieHre
OCHOBHBIX MYTEeH 3arpaHUYHON MOJHUTHUKHU, MPUHAMATh PEIICHUS MO JelaM
MpU3HAHUA TPaXKIAHCTBA W NPAaBO Ha IOMMJIOBAaHUE WM HarpaxjaeHue. XOTs Bce
Ha3BaHHBIC IIpaBa MPE3UACHTA SBIIOTCS CyOCTPaTOM TPAIHUIIMOHHBIX MPaBOMOYHI
IJaBbl TOCYJApCTBA, BCE-TAKM B HUX BBIPAXKACTCS MPEACTABUTEIBHBIM aBTOPUTET
cyBepeHa. bonbpiioe 3HaueHWe MMeeT MpaBo paTUGUIIMPOBATH W pacTOpPraTh
MEXYHAapOJHble COIVIalllEeHUs, OCYLIECTBIAEMOE BO B3aMMOJEHCTBUM C mapJia-
MEHTOM WJIM — B HCKIIOUHTEIBHOM ciydae — ¢ KoucrurynumonneiM TpuOyHamom

9 Cp.: B. Constant, Cours de politique constitutionelle ou collection des ouvrages publiés sur le
Gouvernement Représsentatif, t. 1, Paris 1861, c. 269; idem, De la perfectibilité de |'espéce humain,
[B:} De la liberté chez les moderns, Paris 1980, c. 580-585.
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(ct. 133, a63an 2). HasHaueHue 1 OT3BIB MOJHOMOYHBIX HPEICTABUTENCH B IPYTHX
roCyAapcTBax U MEXIAYHApOJHBIX OpPraHU3alMsAX, a TAKKe MPHUEM NpencTaBuTeneit
3apyOeKHBIX CTPaH JOTONHSIIOT KaPTHHY IIPEICTaBUTESIBHBIX (YHKIHNA MPE3UICHTA.
HasnaueHue unm mpeanokeHue KaHIUAATyp Ha PYKOBOJACTBO B IVIaBHBIX
TCYyAapCTBEHHBIX YUPEKACHUSIX NPE3UACHTOM pacIIUpseT chepy ero mpencTaBH-
TeNbHBIX NpaBoMounil. K HuUM cienyer oTHecTH 0OA3aHHOCTb rapaHTUPOBAThH
coONIoneHne KOHCTUTYIINH, a TaKKe MPE3UICHT MOANUCHIBAET KAaTaloT MOJTHOMOYHH
[IpaBUTENIbCTBA, T.€. OpraHa TPaJULUOHHOW HCHONHUTENbHOW BiacTu. Cienyer
MOJYEPKHYTh (PYHKIIMIO TJIaBBI rocyaapcTBa B (OPMHPOBAHHH IPABUTEILCTBA,
CMEHBl U OTCTaBKM NPABUTEIbCTBA, a Takke OCOOYI0 KOMIIETEHLHIO CO3bIBa
MIPaBUTENIbCTBA IOJ IMPEACeNaTe/IbCTBOM IPE3UJEHTa, KOTOpas O3HauyaeT CBOETro
poJa BEPXOBEHCTBO HaJ MCIIOJIHUTEJIBHON BIACTbIO. B IpuHLMIE IIpaBOMOYMS
IpEe3UJIeHTa B MpoUeaypax (HOpMHPOBAHHS, OTCTaBKH WJIM M3MEHEHHSAX COCTaBa
MPaBUTEIHCTBA HE OTIUYAIOTCS OT TPAAMIIMOHHBIX 00pasloB MapiaMEeHTCKOH
CHUCTEMBI, OIHAKO OHH ITOAYEPKUBAIOT 0COOYI0 IMO3HIHIO TIABBI TOCYIapCTBa.
[Tpe3naeHT CTAaHOBUTCS BHEIIHHUM aBTOPUTETOM, HEHMOCPEACTBCHHO BIUSIOIIUM Ha
OpPraHU3aIMI0 MPABUTENBCTBA U TAKHUM OOPa30M 3TOT OpPTraH CTOMT HAJ IPaBH-
TEJILCTBOM, MOYXHO CKa3aThb — HaJ HCIOJHUTEIbHOU BilacThio. Kpome Toro,
TPAJULMOHHO NPE3UJIEHT SBJISETCS BEPXOBHBIM IJIaBHOKOMAaHAYIOIIMM BOOpY-
JKEHHBIX CHJI, 00JafacT MOJHOMOYHSIMH OOBSBISATH UpE3BBIUAIHOE MONOXKEHUE
(c.228.7, ct. 229-231 u 234), BHOCUTH U3MEHEHUS B KOHCTUTYIHIO (CT. 235.1 u 7).
OTOT Te3HC MOATBEPKAAIOT MOIHOMOYHS MPE3HUIeHTa B chepe B3anMOIeHCTBHS
¢ cyneOHOI BrmacThio. Hackoibko TOMyCTHMO HAaJAEJICHHE BBICIINX 3BEHHEB
UCIIOJIHUTEIbHONH BJIACTH, HANpUMEp NpeMbepa WM IPaBUTEIbCTBA, NPABOM
WHULMUPOBaHUs Npou3BozacTBa nepen KoHnctutynuonHsiM TpuOyHanoM, HaCTOJIBKO
HENb3sl JaXKe MOAYMaTh O IPABOMOYHUSIX HCIIOJHHUTEIHFHON BIACTU B AEJE JIOOBIX
Ha3HaueHuil cyneil. B pesynbrare Takoro mnpasa y INpaBUTENbCTBA HET, 3aTO
y Tpe3uAcHTa LIIUPOKHE IMOJTHOMOUYUS B 3TOH obnactu mmerorcs. Hampumep,
B Koncturynmu 1997 1. mpesuaent no npemnoxenuto [ocymapcrBernoro Cosera
IOctunmm coBeprraer Haznauenue cyneit (ct. 179). Ilpe3uaeHt Takke Ha3HAYAET
npexacenarens u Buie-npeacenarens Konctutyumonnoro TpuOyHama us
KaHAMJATOB, TpeanokeHHbx OOmuM cobpaHueM cyaeil KoOHCTUTYHHMOHHOTO cynia
(ct. 194), HasHavaeT mo mnpeoxeHuto OOmero coOpanus cyxaeit Bricmiero
aJIMMHHUCTPATUBHOIO cyja Ipejceaaresis Bpiciiero agMUHHCTPaTUBHOIO Cyla Ha
cpok mectu jer (cT. 185). Ilpe3supeHT Ha3zHauaeT HMEPBOTO IpeJcenaTens
BepxoBaoro Cyna cpokoM Ha 6 JeT W3 4ucia KaHAWIAaToB, BHIOpaHHBIX OOLIMM
cobpanuem cyneii Bepxororo Cyma (ct. 183, u. 3), a ecnm eme OTMETHM, 4TO
npencenareneM locymapcrBennoro TpuOyHana sBIseTCS TakkKe Ha3HAUCHHBIH
MPE3UICHTOM TMEPBBIN Mpeacenatens BepxosHoro cyna (ct. 199 4. 2), Ha3HAYeHHbIE
pesuneHToM, U MHUHHUCTp OcTHmmu. TO MOTy4HMM MOJHYIO KapTHHY MpPaBOMOYMI
IJIaBEI TOCYapcTBa B cepe HazHaueHHs cyneil. OTMeTHM Takke, 9To Beemonbekuit
Cyne6upiii CoBeT, B cOCTaB KOTOPOTO BXOAAT TEPBEHIM Ipencenaress BepxoBHOTo
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Cyna, Munuctp IOctunuu, npeacenarens Beicuiero AnmunuctparussHoro Cyna
W JIMI0, Ha3HAYCHHOE Taroke mpe3uaeHToM (cT. 187 4. 1 1. 1), Takke QYyHKIHOHUPYET
[0 BOJIE TMpe3uAeHTa. DTH TPaIWIHOHHBIE MOIHOMOUYHMS Tpe3nuieHTa B cdepe
CyneOHBIX Ha3HAaYEeHUH, CBUACTEIbCTBYION[HE O CHOPMHUPOBAHUU OCOOBIX
OTHOIICHUH MEXAy MPEe3HJCHTOM M CyAeOHOH BIACThIO, BO3MOXKHBI TOJBKO MU
YCJTIOBHM TIPUHATHSA TPEANIOCHUIKH O MOSBICHHH CBO€OOPA3HOW NPEACTaBUTEIbHOMN
BJIACTH IVIABbI FOCYAPCTBA, KOTOPYIO TPYAHO HA3BaTh UCIIOIHUTEIBHOM.

OrpanuueHHBIE TpaBoMoOuus B cepe Ha3HAUCHUN y Tpe3ujeHTa B cdepe
KOHTPOJIbHOW BIacTH M NyOnuuHbIX ¢(uHaHcoB. IIpencenarens Bricmieit
KontponsHnoii ITanarel, YIOTHOMOYEHHOTO MO IpaBaM YelNOBEKa M YIOIHOMO-
YEeHHOTO IO TpaBaM peOeHKa BHIOMpaeT MapiaMeHT, TOJIBKO WIeHB! Bcemosbckoro
COBETA PAJUOBCIIAHUS U TEJICBUJCHHUS HA3HAYAIOTCSA INPE3UACHTOM BMECTE
¢ Ceiimom u Cenarom (ct. 214 4. 1). 3ato npexacenarenst HammonaneHoro banka
Honpmu yrBepxknaer CeliM MO NPEACTABIECHHIO €r0 KaHJUIATYPbl MPE3HIECHTOM
(ct. 227 4. 3), a cocrtaB CoBera JEHEKHOW MOIUTHKMA HA IIECTUIETHUU CPOK
BBIOMPAIOT B PAaBHBIX YacTsax mpe3uaeHT, Ceitm u CeHar (ctT. 227 4. 5).

[TogpiToXKMBasE MPaBOMOYMS NpPE3UAEHTa B OONACTH HA3aHYCHMH Ha MOCTEHI
B OCTAJIBHBIX BIACTAX — MPEKE BCETO B CYJEOHOH BIACTH M YaCTHYHO KOHTPIIONBHOM
— OTMETHTH CJIEYET, YTO MOTYT OBITh JOTHYHBIMU U (PrIoco(CKH MPUHATHIMA MTPU
YCIIOBUH OOpalieHusl K TEOPUH OTAEIHHOM BIACTH IJIaBBl TOCYAApPCTBA, T.€. BIACTH
NpeACTAaBUTEIbHOW, HU B KOEM Cily4yae HeE SBISIOMIENHCS TPpagULUOHHOU
UCIIONHUTENbHON BIAcThi0. EciiM Npe3suzieHT, SBISIIOMIUICA UCHONHUTEIbHON
BIIACTHIO, OONamaeT TaKMMU MIMPOKUMM M BaXKHBIMU IOJHOMOYHSAMH B CyAeOHOM
BJIACTH, TO 3TO CBUJCTEILCTBOBAJIO OBl O TOM, UYTO B MEXaHH3ME pa3felICHUS
BIACTEH MPOU30LUIN 3HAYUTENbHBIE HENOTHYHOCTH. IIOMHOCTBIO JOIMYCTHMBI, 10O
HalmleMy MHEHHIO, NPaBOMOYHS Mpe3uAeHTa B obmactu ['ocynapcTBeHHOTO
Tpubynana, oJHaKO HE3aBHUCHUMO OT TOTO, KaK MBI OTHOCHUMCSI K 3TOMY MOCTY
— MCIIOJHUTENbHAS JIM 3TA BIACTh WJIN MPEACTaBUTEIbHAS — MIMPOKUE MPABOMOUMS
mpesnsieHTa B cepe CyaeOHBIX Ha3HAYCHWH HaM Ka)KyTCs JIOTHYECKH JIOITyCTH-
MBIMH TOJIBKO IIPU YCJIOBUM TPAKTOBKH IVIABBI TOCYAAPCTBA KaK OTIEJIbHON IpeNcTa-
BUTEJIBHOW BJIACTH.

KoncTpyknus mpeacTaBUTEIbHOM BJAacTH NpPE3UJEHTAa ONMUPAETCAd Ha
HPEANOCHIIKE HUCIOIHEHHs] OCOOBIX 3a7ad B 00JacTH BHYTPEHHEH M BHEIIHEH
MOJUTHKHM, a TaKxke Ha MEeJHATOPHBIX MPABOMOYHUIX, TapaHTUPYIOLIUX
rapMoHH4Yeckoe (YHKIHMOHHpPOBAHHE rocymapcTBa. Takum obOpaszom, mocT
IpPE3UCHTa B PaBHOM CTENEHH JUCTAHIUPYETCS OT OCTAIbHBIX BJIACTEH, Mpexe
BCEro OT TPAJUIMOHHON HCIIONHUTEIBHOM BIIACTH, K KOTOPOH OH TpaJHUIIOHHO
HNPUYUCISAETCS, HO COBEPIICHHO JIOTMUECKH CIEAYET NPU3HATH, 4TO SBISETCS
OTJICJIbHOM BJIACTBIO.

Bropyto rpymnmy cocTaBIsSIOT OpraHbl HCIOTHUTEIBHOM BIACTH, T.€. IIPaBUTEIb-
CTBO U IPABUTEIbCTBEHHAs aJMHHUCTpauus. EciM HCKIIOYMM U3 TPaJULUOHHON
UCIIONHUTENbHON BIACTH MOCT HPE3HUJIEHTAa MU MECTHOE CaMOYIpPAaBICHHE, TO
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IIOJly4YUM KJIACCUYECKYIO MOJE€Ib MCIIOJIHUTEIbHOW BIAacTH B IOHMMaHuU Mom-
TEeCKbe, TONBKO Oe3 MoHapxa. Takoe ompeneileHHE HCHONHHUTEIBHOU BIACTH
MO3BOJMUT METOAOJIOTHYECKH YETKO CTPOUTH OTHOLICHHS HCIOJHUTEIbHOH BIIACTH
C OCTAJIbHBIMU BJIACTSIMM, B TOM YMCJE C IIPE3UIEHTOM, MECTHBIM CaMOYIIpaBICHUEM
U KOHTPOJIBHOM BJIACTBIO, IIPUYEM IIPU COXPAHEHUM YK€ HMMEIOLIUXCA CBiA3eil
C 3aKOHOAATENBHOM U cyneOHOH BracTsIMU. B cdepe B3anMoneiCcTBUSI ¢ IPE3UICHTOM
COBEpPILEHHO OECCIIOPHBI €ro MpaBo KakK IVIaBbl FOCYAAapCTBa Ha3HA4YaThb U CMEILATb
MPaBUTEIBCTBO WJIM OTAEIBHBIX €ro YJEHOB, a TAaK)K€ WHUIMUPOBATH MOJUTHUKY,
IIpeKJle BCET0 3arpaHUYHYl0, IIOTOMY YTO 3TO TPaJMIUOHHBIE IIPAaBOMOYUs
Npe3uJeHTa, KOTOPbIe MPU MPEANOChUIKE CYIECTBOBAHUS IPEICTaBUTEIbHON
BIIACTH NMPHOOPETAIOT JOTHIeCKoe 000CHOBAHNE «B3aMMOJCHCTBIS BIACTEH.

B Taxkoif xe cremeHm octaeTcs 0e3 M3MEHEHUH cdepa B3auMoAcHCTBUSA
[IpaBUTENbCTBA C IapiiaMeHTOM. [Ipudyem peub HAET HE TOJBKO O Ha3HAYEHUH
U CMEILEHUHU MPABUTENIBCTBA MAPIaMEHTOM, HO TaKKEe U O OCYILECTBICHUU KOHTPOJIS
HaJl UCTIOJTHUTEIBHOM BIacThio. B pasmeneHun BracTeil y MpaBUTENbCTBA (QYHKIIUSL
UCIIOJIHUTEIIbHAS, OJHAKO CMBICII €r0 CYLIECTBOBAHUS 3aKIIOUacTCd B pealu3aluu
MOJUTUYECKON JIMHUU, KOTOPYlO omnpenenser napaamenT. OTcroojga npaso
3aKOHOIATENHHOM BIACTH Pa3BUBAThH IIMPOKO 33yMAHHYIO KOHTPOJBHYIO (PYyHKIIHIO
HaJ MPaBUTEIBCTBOM OCHOBBIBAECTCS HA MOJIMTHUYECKOM OTBETCTBEHHOCTH Iepen
n30UpaTensiMy, KOTOpBIE B aKTe TOJOCOBAHUS IIPOM3BOMAAT OICHKY MPAaBUTEIHCTBA
U IapilaMeHTa, T.€. 3aKOHOAATeJIbHOM M HCHOJIHMTEIbHOM Biacteil. Ilpomcxoaut
o0mias OLEHKa 3aKOHOJIATEIbHOM M HMCIOJHUTEIbHOW BJacTed CyBEpPEHOM
U I0XTOMY, COXpaHsAsd pPa3leleHUE ITUX BIIACTEH, CleJyeT BHECTU IPEANOCHIIKY
0 00s3aTeNbHOM IIpaBe HAa HEMOCPEICTBEHHBIN M IMOCPEICTBEHHBIH KOHTPOIb
3aKOHO/IaTeNIbHON BJIACTH HaJl MCHOJHUTEJIBHOM. DTa mpobiemMa pa3BUBACT I€HE3UC
0C000# KOHTPONBEHOU BIACTH B TOM CMBICTE, YTO B €€ OCHOBE JISKUT MPEAOCHLUTKA
CO3/IaHUS 3aKOHOATETILHOM CUCTEMBI KOHTPOJIBHBIX OPTaHOB, C IEIbI0 HAOIIOACHUS
HaJ| UCTIOJTHUTENBHOM BIacThio. Pe3ynbTaToM TaKuX KOHCTPYKIIMM SIBJISIETCS IIMPOKO
MIOHMMaeMasi OTBETCTBEHHOCTb BCEX BIAcTEl Iepe]] CyBEpeHOM, XOTS JeruciiaThBa
U MCIIONHUTEIbHASL BJACTh HECYT HEMOCPEICTBEHHYIO OTBETCTBEHHOCTb, MPOSBII-
IOIIYIOCSI B PE3yJIbTAaTax BEIOOPOB.

OtnenpbHONW Tpynmnoil B TpPaJWLIMOHHOW HMCIOJHUTEIBHON BJIACTHU SIBISIETCS
caMoylpaBjJ€HUue, ONOPOH KOTOPOro SIBISETCS MECTHOE camoymnpasieHue. He
HAXOIUT JOKTPHHAILHOTO 00OCHOBaHHS (OPMHUpPOBAHHE CaMOYIPABICHHUS B BHIE
OTJENBHON M CaMOCAMOCTOSATENIBHON TIPYIIBI, XOTS €€ YCTPOWCTBO YXKE IPOILIO
3HAYUTENbHYIO 3BOMoNHUO. [Ipexkae Bcero, eMOKpaTUIECKUE CaMOYIIPABICHIECKIE
BBIOOPBI, OTBEYAIOIINE MApIAMEHTCKHM BBIOOpaM, YKa3bIBalOT Ha TO, YTO HMEEM
JIEJIO € PeLIEHUEM CyBepeHa, KOTOpOe JETMTUMUPYET caMOyIpaBiIeHHE Ha YPOBHE,
OTBEYAIOIIEM B TEPPUTOPHUAIBHOM acCHEKTe 3aKOHOAATEJIbHOW BiacTh. B sToM
OTHOILLIEHUM paHbILE BbIIEICHHAs M3 HCIIOJIHUTEIBbHOW BIACTU IPEICTaBUTEIbHAS
BJACTh NPE3UAECHTAa TaKXKe B IOJIbCKOM KOHCTHTYLIMOHHOW CHCTEME OCHOBBIBAET
CBOW MaHJAaT Ha BCEOOIIHMX BHIOOpPAaX, YTO HE OTHOCHTCS K TPagUIIHOHHOU
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WCIIOJIHUTEJIPHOW BIIACTH MPABUTENHCTBA, KOTOPOE MOJydyaeT CBOW MaHAaT OT
maprameHTa. CaMoyIpaBIeHYeCKash BIACTh MOXET MPOBOIUTH MECTHBIE pede-
pPeHAYMBI, aHAJOTHYHEIC BCEOOMEMY, YCTAaHOBICHHOMY 3aKOHOM pepEepeHIyMY.
Wrak, TOnbKO 3aKOHOJATENbHAS M CAaMOYIPaBJICHYECKas BIACTH UMEIOT OCHOBBI IS
peanu3aluu MPUHIUIIOB TPSMOM M MOCPEICTBEHHON JIeMOKpaTHH, CleA0BaTeIbHO,
MMEHHO OHHU 00JaJar0T NPEeANOoChUIKAMU JIEMOKPATUYECKOrO MPaBOBOIO rOCYIapcTBa.
Brlaenenne MECTHOrO caMOylpaBiIeHUs: B 0COOYI0 IPYIIly UCHOJIHUTEIBHOM BIIACTH
HE JIOJDKHO BBI3BIBaTh HUKAKMX COMHEHHH, TeM OoJjiee YTO MECTHOE camoympa-
BJICHHE ATO MApIaMEHT, JICTUTUMUPOBAHHBIN JUJIsl IPE3EHTAIIMH MECTHOTO OOIIECTBa.

B monbckoil KOHCTUTYUMOHHOW TpaAWIMA OCHOBBI TaKOWl KOHLENIUU
camoyrmpasieHust Obutn chopmynupoBansl B niepuon 11 Peun Hocnomnutoii !, 3atem
6butn pasBepHyTH B Mauoii Konctutymmu ot 1992 r. u B Koncturymuu ot 1997 .
Crnenyetr nomuepkHyTh, yTo Manas Koncturymu ot 1992 r. conepkana oTneiabHbIN
paszgen 5 o MecTHOH Biactu «TeppuTOopHaIbHOE CaMOYIPABIEHUE», CIEIyHOINN
10CJIe 3aKOHOJATEIbHON BIACTH, NPE3UJEHTE, NPABUTENILCTBE , KOTOPBIA 3aMKHYI
CTPYKTYpY I'OCYIapCTBEHHOIO amIapara B rpaHunax 3akoHa or 17.10.1992. Manas
KonctuTymus ycranasnupajia IPUHUIIB U30MPaATEIbHOTO TIPaBa B MECTHBIEC BIACTH
U MECTHOTO pedepeHayMa. ITH Tpaguluu pacumpuia u ynoryomrna Korcrurynwms
PIT ot 1997 1., mOCBSITHB MECTHOU BiIacTh OTAENbHBINA VII pa3mern, pacroaoXuB ero
Moclie 3aKOHOJATeIbHON BIACTH, MPE3HUJEHTE W MPABUTEILCTBE IMepell CyaeOHOM
U KoHTponbHOU BracTsMu. KoHcrutyuus 1997 r. pacmupuia Kataaor HOJI0KEHHUH
n30MpaTenpHOTO TpaBa B OpraHBl CaMOYIPABICHHS, COXpaHMIAa M pacIIdpHIa
npobiemMaTuky mecTHoro pedepenayma (ct. 170), m0Ka3aB TeM cambIM MPOYHOCTD
TEH/ICHIIUY JICTUTUMUPOBAHHUS MECTHOW BIIACTH MHCTUTYTaMH TPSIMOH M TOCpen-
CTBEHHOH J€MOKpaTHU.

3aciayXMBaeT BHUMaHUS KOHCTUTYLUHMOHHBIH NPUHIUI CyleOHOH OXpaHBbI
CaMOCTOATENBHOCTH €IMHUII TEPPUTOPHAIBLHOTO camoymnpasieHus (cT. 165 ab3. 2),
ABISIOMMUKACSA JJIg HUX TapaHTHEW TOTO, 4YTO Bcerna OyaeT HACTOAIIUM
MPEJCTaBUTEIIEM MECTHOTO oOmiecTBa. [IpHHSB BO BHUMAaHHE HCKIIOYHTEIHHYIO
BaXXHOCTh MPEANOCBUIKM CAaMOYIPaBIEHUYECKOTO CTPOS, MOXKEM HIpHUIATH
K yOeXKICHHIO, — B CBSI3U C TEOPHEH pas3elieHds BIAacTe — 4YTO HUMeEeM JIelo
¢ (QopMHpoOBaHHEM OTIEIBbHON caMoymnpaBieHYecKkoi BiacTu. MIMeHHO Ha Takoe
(dbopMupoBaHHE CcaMOyIpaBICHUS yKa3biBal Ajekcuc jae TokBuIb B paboTe
Jemoxpamus 6 Amepuxe (1835-1840)!!, a rtaxke Bemymme npeacTaBHTENH
mubepanusma XIX B. Bo mase ¢ J{.C. Mumiem. CamoynpaBieHue AOCTUINIO TAaKOH
BBICOKOH CTENEeHH HE3aBUCHMOCTH W OTBETCTCBEHHOCTH, YTO IS OOJiee YETKOTO
pa3aeneHus BJacTeil MOXEM paccMaTpuBaTh €T0 KaK OTAENbHYI0 MECTHYIO
MIPEeICTaBUTEIbHYIO BJIacTh, HHAYE FOBOPS — CAMOYIIPaBIEHUYECKYIO BIIACTh.

10 Cp.: A. Bosiacki, Od naturalizmu do etatyzmu. Doktryny samorzqdu terytorialnego Drugiej
Rzeczypospolitej 1918—1939, Warszawa 2006, c. 114-123.
A de Tocqueville, O demokracji w Ameryce, Warszawa 1976, c. 77.
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XO0TsI HEKOTOpBIE COBPEMEHHBIE KOHCTUTYLMH, Hanpumep Koncrurynus PII ot
1997 r., oTmarT camoOymnpaBleHHE MOJ HaA30p HNpeMbepa WM BOEBOABI, T.C.
NPaBUTEILCTBEHHOW aIMUHHUCTPAIMU, a TAaKXKe Haa30py (MHAHCOBOTO KOHTPOJS
B BHJE PErHOHANBHOIO OTAena Ilombckol pacueTHol mamatei'?, To mpaBoMoums
aIMUHUCTPALMU M KOHTPOJISI MOXKHO paccMarpuBaTh KaK B3auUMOJeHCTBUE
CaMOYIPaBIEHYECKON BIACTH C HUCIOIHUTENbHOM M KOHTPOJIBHOHN BIACTIMH.
Bo3moxHO, 4TO cepa COBpeMEHHOI HEMOCPENCTBEHHOW MOTYMHEHHOCTH
caMoyTpaBieHHUs] OyleT MOABEpraTbCcsi M3MEHEHUSM, NPU COXPAHEHHH KOHCTHU-
TYUUOHHOI'O INPUHLMIA, COIIACHO KOTOPOMY KOMIIETEHIIMOHHBIE pPa3HOITIACHUS
MEXAYy OpraHaMM HpPaBUTEIbCTBEHHOW aJMUHUCTPALUU U TEPPUTOPUAIBHBIM
CaMOyTpaBIeHHeM TO-TIPEKHEMY Oy/lyT pemiaThcs aIMHHHCTPATHBHBIME CylaMu'>,
OT0 cBUAETENBCTBYET 00 0COOBIX cepax B3aMMOAEHCTBUS CaMOYIpaBICHUS
C cyneOHON BIACThIO, MOATBEPXKJAsi TEM CAMBIM, YTO CaMOyIMpaBieHHE C(HOpMHU-
poBasoch B 0cOOyl TIpyNIy OpraHoB B paMKaX HCIOJHHUTEIbHOW BIIACTH,
UMEIOILIYI0 KOMIIETEHIIUOHHBIE B3aUMOCBSA3HU C APYTUMH BIACTAMH.

OnHako HET COMHEHUH B CTaOMIBHOCTH CYAeOHOH BIACTH — «OTICIHHOU
1 He3aBUCHMOI» (cT. 173), HecMOTpsI Ha Jie BHYTpEeHHIOW MuddepeHnuanuio. Peup
UJeT He TOJIbKO 00 o00memM npaBOCYAWH, HO TaKXe KOHCTHTYIHOHHOM,
locynapctBenHom TpuOyHame u aAMHUHHUCTPAaTHBHOM IpaBoCyauu. MoxeMm
MPEINONIOKNUTh, YTO TOSABSTCS HOBBIE CyNeOHBIE MHCTUTYTHI C OIPEICICHHOMN
crelnuanu3anmeii, XoTs 3TU MPOLECChl HE M3MEHAIOT CaMOil CYIIHOCTH KJacCHu-
(uKanMM — OHM MPOXOAAT B paMKaxX CyAeOHOH BIacTH, UMEIOIIEH Ompe/eleHHbIe
KOMIIETEHILIUH, BCIEICTBUE YEr0 BBITEKAIOT B3aUMOCBSI3U C OCTAJIbHBIMU BIACTIMHU.
VMEeHHO 3TH B3aUMOCBSI3M CBHUAETEIbCTBYIOT O AMHAMHUKE 3BOJIOLMU TOCY-
JAPCTBEHHOIO CTPOsl MPH COXPAaHEHUHU JAWHAMUKU BHYTPEHHEIO Pa3BUTHS CaMOTO
npaBocynusd. BHemHsAs auHaMuKa mpaBocyaus B chepe GopMHpPOBAHHUSA €TO
OTHOIIEHHH ¢ APYTMMHU BIACTAMH 007aJacT 3HAUUTENbHONH TBOPUECKON CHIION B TOM
CMBICJIE, YTO Pa3BUTUE KaXJOH U3 HOBOYUPEKIECHHOM BIACTU — YTO HaM KaXKeTCs
HEM30€XHBIM — CTHUMYIHpPYET pa3BUTHE cyaeOHOWH mpakTuku. TakuMm oOpazom
IpaBoOCyIUE 4epe3 CydeOHYH MPaKTUKY COACHCTBYET IapMOHHUYECKOMY B3aUMO-
JeHCTBUIO BiIacTed, 3aTO Kak cyneOHas BJIACTh BBIMOJHSIET M3HYTPHU POIb
HHCTUTYIIMOHAIBHOTO (DOPMHUPOBAHUS HEMPEPHIBHO H3MEHSIONIEHCS HHCTHU-
TYIHOHAJIbHOW KOHQUTYpallMH B paMKax pasfeleHus BiacTei. Mcxoms m3 oTHX
OL[EHOK MOKHO CJelaThb BBIBOJ, 4YTO yJAayHO CKOHCTPYHUPOBAaHHAas TEOpHS
paszmeneHusl BIacTed MOXKET MHUHCHUPHUPYIOIIEE BIMATH Ha Pa3sBUTHE CyHeOHOM
BJIACTH Takxke B chepe mpaBocynusa. Takoe MOHMMAaHME pa3eNCHUs BIACTEi
JUHAMHU3UPYET UHTEPIPETAHMI0 IPaBOBOTO rOCYAapcTBa, B KOTOPOM IPaBOCYAUE

12 oM. 171 Konctutyuun PIT ot 1977 1. ycTanaBnuBaeT, 4TO AESTEIBHOCTH MECTHOTO
CaMOYTIpaBJICHUS MOICKUT HA/I30Py C TOYKU 3PEHHMS JICTAIILHOCTH CO CTOPOHBI IIPEMbEpa U BOCBOJIOB,
3aT0 B cepe prHAHCOB HA30p OCYLIECTBIISIOT PETHOHAIBHBIC PACYCTHBIC TaJIaThl.

13 Cwm. cr. 166 4. 3 Korctutymun PIT ot 1997 1.
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JIOJDKHO UTPaTh TBOPUYECKYIO POJIb B (POPMHPOBAHUHU BIACTEH, B TOM YHCIIE U CaMOn
cyneOHOI BiacTH.

Koncrutyrus nenut cyne6Hyro Biaacth (c1.10.2) Ha aBe IpymIbl: a) cyabl U 0)
TpuOyHaIbl. TakoMy AEIEHHIO OTBEUACT Ha3BaHUE U cucTeMaruka pasfa. VII ,,Cyast
u Tpubynans», mpuueM BbiaeneHue Koncrtutynuonnoro TpuOynama u locy-
JapcTBeHHOTo TprOyHana B OTAENIBbHYIO IPYHITy B paMKax Cy[AcOHOW BIACTH B CHITY
0c00BIX (DYHKIMI 3THX MHCTHTYTOB M 3a/ad B JeJIe YCTPOHCTBA TOCyJapcTBa HaM
Ka)KETCSI COBEPIIECHHO JIOTHYHBIM. XOTS 3a/laudl Y 000MX TpUOYHAIOB COBEPIICHHO
pasHble, HO UX 0Cc00as PoIb B TOCYIAPCTBEHHOM YCTPOHCTBE OOOCHOBBIBACT TAKOE
BBIJIEIEHUE B pasHble rpynnsl. Kpome Toro, Takoe BHYTpPEHHEE pasjielieHue
Cy[1cOHOI BIIACTU B UCTOPHU JOKTPHH KAKETCS HOBOCTBIO IIPEXKJIE BCErO B CBSI3U
C MHOTOYMCJIEHHBIMU IPEIOKEHUAMU 110 MCTONKOBAHMIO IIPAaBOCYIUS KaK 4YacTH
UCIIOJIHUTEJIBHOM BJIACTH, IIPUMEPOM deMy CiIy>KUT Teopust Jlokka. Tosbko crmycTs
CIycTs MoJiBeKa MOHTECKbE BBIJENHMI OCOOYI HCIOIHHUTENbHYI BIACTb, HOJ
KOTOpPOH — Kak 3TO CIEeJ0Bal0 U3 JalbHEHINUX HMHTEpPIpEeTaluid — IMOHUMAI
«HEBHIMMYIO M BIACTONIOOMBYIO» cyneGHYI0 BmacTh!4. BromHe MOHTATHO, uTO
COBpPEMCHHBIC TCHJCHIIUU Pa3BUTUSA CyAcOHON BIACTH, CBSI3AHHOW C KOHCTHU-
TYIMOHHOH ITO3HIMeH TpHOyHAIOB, 0OOCHOBBIBAIOT €€ BHYTpPEHHEE pa3/elieHHe Ha
JIBE TPYIIIBL.

JlononHUTENbHON BIAcThlO, pacIIMpsIOUIel Tpualy BiaacTedl MoHTecKbe,
SBJISIETCS] KOHTPOJbHAS BIIACTh, COCTOAIIAs U3 HE3aBUCUMBIX HHCTUTYTOB HaJ30pa U
KOHTpPOJIsS. JlesTEeNbHOCTh KOHTPOJIBHON BJIACTH HANpaBIEHAa HAa HPOBEPKY
UCIIOJHUTENILHOH, MPENCTaBUTEIbHOM U CaMOYyNpaBICHUYECKON BilacTeld, NpUYeM
OHa 00s3aHa MHPOPMHUPOBATH O PE3yIbTaTax CBOCH MEATEILHOCTH 3aKOHOMA-
TeIbHYIO BJIAcTh, a TaK)ke CHaOkeHa MpaBoM oOpamarbcs B Cyd B Ciydae
HapymeHus npaBa. Takoe oIpejeleHne KOHTPOJBHOHM BIacTH SABIsETCS 000-
CHOBaHMEM (DYHKIIMOHAJIBHOTO M KOMIICTEHIIMOHHOTO €J1 PACIHOJIOKEHHS BO BCEH
CUCTEME pa3/elleHNsl BIacTel, OCHOBOH K€ TaKOW KOHCTPYKIMHM SIBJISIETCA IMPUHIUI
HE3aBUCHMOCTH. B KOMIETEeHIIMH KOHTPOIBHOM BIACTU BXOAUT TaKKe IMPOBEPKA
JeSITENIbHOCTH 3aKOHOJATEIbHON BIACTH, HAPUMEP B OONACTH TPAaXIAHCKUX IpaB
U cB0OOA, B TOM YHCJIE NpaB peOCHKA, OXpPaHBl NMEPCOHANTBHBIX MAaHHBIX,
U OCYUIECTBISIETCSI T'€HEPaJIbHBIMM HHCIIEKTOpaMM HJIN YIOJIHOMOuYeHHbIMU. KoH-
TPOJIbHYIO BiacTh — pasd. [X KoHcTurynuu cienyer pasienuTb Ha JBE TPYIIIBL:
a) KOHTpOJHWpyIoIIas BIacTh — Beicmmas KOHTpoOdbHAs manaTa, 0) BIAcTh,
KOHTPOJIUPYIOIIas YIOJIHOMOYEHHBIX — YIIOJHOMOYEHHOIO II0 IIpaBaM Ye€JIOBEKa
U YIOJTHOMOYEHHOTO 1o mpaBaM pebeHka (cT. 72.4, pasa. 1I), B 3Ty rpymnmy BXOAUT
Takxe Beenonbckuil coBer paguoBelaHus U TEIEBUICHUS.

JlesiTenbHOCTh NEPBOM TPYIIIbl HAPABIEHA HA BBIIOIHEHHUE IOCYIapCTBEHHOIO
OromxkeTa, TakKe BKJIOYas BCEe NMyOMMUHBIE (UHAHCHL U TOCYZApPCTBEHHOE
umymiectBo (cT. 203). K 3Toil rpynme KOHTPOIBHBIX OPraHOB MOXXHO OTHECTH

14 Montesquieu, O duchu praw, thum. T. Boy-Zelefiski, Warszawa 1927.
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Hanuonanenenii 6ank [Tonbinu, 4To 0OBACHSIETCS €ro MpaBaMH : « MPaBO SMHUCCHH
JIEHETr, a TakKXe ONpeJelieHUs HalpaBIeHUH W OCyUIeCTBIEHHUE ACHEKHOU
nonmutuku» (ct. 227.1). B oty rpynmy cieayeT BKIIOYUTH YIoMsiHyThle B KoH-
CTUTYIIMM PETHOHANIbHBIE pacueTHbie manaThl (cT. 171.2), XOTS OHU SBISAIOTCS
opraHaMu (PMHAHCOBOBOTO «HAJ30pa» HaJ TEPPUTOPHAIBHBIM CaMOYIIPABICHHEM,
TO BEOYT HIMPOKYIO KOHTPOJIbHYIO JeATeabHOCTb. COBEpIIEHHO WHOM Xapakrep
HUMEEeT rpymna YIOJIHOMOYEHHOIO IO IIPpaBaM 4eJOBeKa, KOTOpas KOHLEHTPUPYETCs
Ha COOJIONEHMHM KOHCTHUTYIHMOHHBIX CBOOOJ W TrpaxmaHckux mpas (cT. 208.1),
a Takke YIOIHOMOYEHHOTO 1Mo mpaBaM pedenka (ctT. 72 1-3). Taxke ocoOble 3a1a4u
nocraBieHnsl nepen Bceenonsckum CoBetom PagmoBemanus n TeneBupeHus,
CTOSIIITIM «Ha CTpa)ke CBOOOMBI CIIOBA, IpaBa Ha MH(OPMAIMIO U OOIIECTBEHHOTO
WHTEpeca B paJUOBEUIaHUN U TeneBuaeHun» (ct. 213.1). Het comHeHuit B TOM, 4TO
3TH TPU MHCTUTYTa — YIOJHOMOUEHHBIM 0 MpaBaM 4YesoBeKa, YTOITHOMOYEHHBIN
no mpaBaM peOeHka u Bcemoiabckuil coBeT paguoBeIlaHUs U TeJNEBUICHUS
BBITTONHSIOT KOHTPOJNBHBIC (DYHKIMH W O0OOCHOBAaHO OBLIM 3aKIacCH(UIIMPOBAHEBI
B pa3n. IX. B 1o e Bpems camo Ha3BaHue paszgena «Opransl ToCyJapCTBEHHOIO
KOHTPOJIA U OXpaHbl IIpaBa)y HABOAUT Ha MbICIb O pa3[eleHUMM Ha JBE IPYIIIBL:
OpraHbl KOHTPOJs, T.€. BbICIIas KOHTpoJibHAs Majara, ¥ OpraHbl OXpaHbl IpaBa
B BHUJIE€ YIIOJHOMOYEHHBIX, a Takke BcermonbCkuil coBeT paJuoOBEIIaHUs U Telle-
BUJICHUSI, B OOIIEH CIO)KHOCTH COCTABIISIIONINX IIHUPOKYIO0 KOHTPOIBHYIO BIACTh.
Baxno moguepkHyTh, 4To B JHOoKTpuHe XIX B. KOHTpOJbHAs BIACTh
CBA3BIBAJIACh C CYBEPEHHOCTbIO Hapojia WIM K€ U3 He€ BhITEeKasja. YIOMHHAEMBIH
Hamu J[.C. Mwis mucan, yto «ryumeil gopmoit mpapneHust 1 MpaBUTEIbCTBA
ABJIAETCS Takas, B KOTOPOM CyBEpEHHOCTb, WJIM BbICLIas KOHTPOJIbHASL BJIACTD
IPUHAUTSKUT BCEMY 00IecTBy» 2. B To BpeMs IapuiIo y6ekaeHHe, 9To KOHTPOIb
OCHOBaHHBI Ha HJiee CYBEPEHHOCTH Hapoia, JOJDKEH CTOSATh Ha NpPHUHLHUIE
paszeneHus BIacTel, Tak Kak, COIIaCHO KoHcepBaropy J. bipky, — «0qHOBPEMEHHO
OCYIIECTBIATh M KOHTPOJNMPOBATH BIACTH MPOTHBOPEUMBO M HeBO3MOKHO»!0. TTo
MHEHHUIO JIpyroro koHcepBaropa Jl. AKTOHa, pasaejieHHe BiacTed Kak IapaHTHs
JEMOKPATHUECKOTO CTpPOs, AODKHO OINPEACNATh MpaBHia (PYHKIHOHHPOBAHUS
«KaKJIOTO TPABUTENHCTBA, HMEIOMIETO ONOPY B CYBEPEHHOCTH HApoa»!’, mpuuem
cama uziest pa3iesieHus BlacTel, MPEeAToNOKUB KOHIIETIIIUIO «BIACTH TPeoOpasyrommei,
WIN «clepKuBaroleiny MoHTeCKbe, SKCIIOHUPOBaIa NOHATHE KOHTpoJs. [lonoOHoe
MBIIIICHHE, B KOTOPOM HCXOJHBIM IMYHKTOM OBUIO TIOHSTHE CYBEPEHHOCTH Hapoja,
HECKOJIBKO I03)Ke npencTaBuil A. DCMEH: «HapoJ [OJKEH HMETb ILpaBo
yCTaHOBIMBATh NMYOIMYHYIO BJIACTh M CO3/[aBaTh IPaBUTEIbCTBA, a TaKXKe
OCYLIECTBIATh KOHTPOJIb HaJl HUMHU, IOTOMY YTO BJIACTb M HPaBUTEJIHCTBO

15 1.s. Mmill, YK. cod., c. 77-78.

16 E Burke, Rozwazania o rewolucji we Francji, Warszawa 1994, c¢. 52-54.

17 JE. Acton, Essays on Freedom and Rower, Boston 1949, c. 196, cp.: Ogélna nauka o pan-
stwie, Warszawa 1921, c. 365.
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CYIIECTBYIOT MCKITIOUMTENBHO B HHTepece Bcero Hapoma»'®. Jlormyeckum Gwun
MOCTYJIaT OTBETCTBEHHOCTH JIUII, OCYIIECTBISIOIINX «TOCYJapCTBEHHYIO BIACTbY,
XOTSI €MHCTBEHHBIM CIIOCOOOM pealn3alliél TOH OTBETCTBEHHOCTH OBLI COOTBET-
CTBYIOLIMM KOHTpPOJIb. YIIOMHHaeMblii Hamu panee I. Kenb3eH nmoHuman KOHTpOIb
KaK OCHOBY JE€MOKPAaTMY€CKOI0 CTpOs M JIerajlu3Ma — « OT CHUCTEMATUYECKOTO
pacmMpeHnss BCeX HMHCTHTYTOB KOHTPONIS B OONBIION CTENEHHM 3aBHCHUT Cyan0a
nemoxpatum» 2. OTxoz OT 3TOro Tpomecca, 3aKTIOYAIONIMHCA B «OTKA3e OT KOH-
Tposisi», B JailbHeimeM Obuta Obl paBHO3HaueH — mo MHeHuio . Kenpsepa
— «CaMOyOHICTBY 1EMOKPATHI.

Pesymupys, cimemoBano OB MOJYEPKHYTH JBa BOMPOCAa — BO-TIEPBEIX,
BBIDKCIIOHUPOBAHUE B JOKTPHUHAX JIHOEPaNUCTUUECKON, MO3UTHBUCTKOU
U HOPMATHBHUCTCKOM HEOOXOIMMOCTH CYIIECTBOBAHHS B JEMOKPAaTHYECKOM CTPOE
KOHTpPOJISI KaK TrapaHTa COOMIOAEHUS KOHCTHUTYLIMOHHBIX MPUHIUIIOB, BO-BTOPBIX,
M0 TOHATHEM (QYHKIMUH WIM KOHTPOJBHOH BIIACTH IOApa3yMeBaeTCs IIHMPOKHI
KOHTPOJIb, BBITEKAIOMIMH W3 HUIEH CYBEPEHHOCTH HApOJa U UHTErPUPYIOIIMN Bce
(opMBI MaprnaMeHTCKOTo KoHTpois. Ham kaxercs, oOpamasch K 3THM OIpe-
nenenusM, 9ro Konctutymms ot 1997 . He TONBKO yCTaHOBHIIA 0COOYI0 KOHTPONb-
HYIO BIACTh, HO U COBEPIINIIA €]l BHYTPEHHEE Pa3/ieIeHUE Ha JIBE TPYIIIILL

OnennBas B 00mMMX dYepTax YIIyOJEHHYIO KJIacCH(HUKAIUAMH TEOPHUIO
pasgeneHus BJacTed, MOXEM IOJBECTU UTOTU. Bo-mepBbIX, HNPENIOKEHHOE
pasfeneHne Ha BHYTPEHHHE KIACCH(HMKAIIMOOHbIE TPYIIIBI OTBEYAET COBPEMEHHBIM
YCTPOICTBAM JIEMOKPATUYECKUX CTPAaH. DTO 3HAUUT, YTO CIYCTS JBECTU MATHAECAT
JET OT TpakTara MOHTECKbE COBEPIIUIIOCH Pa3BUTHE HE TOJIBKO I'OCYJapCTBEHHOIO
anmapara, HoO B TaKOH ke CTENCHU KPUTEPHU KJIacCH(UKAINU BiacTei. Bo-BTOpBHIX,
OCTaeTcs HEU3MEHHOH IMaBHas Lenb pasjieneHus BiacTeil mo MoHTecKbe, Kak
rapaHTus cBOOOJBI, IPUYEM €€ HOBOMY ITOHMMAHHIO JOJDKHBI OTBEYATh OYEpEIHBIC
knaccudukanuu BiacTed. [paxmanckas cBoOoJa MMeeT JTUHAMHYECKHUE YePThI
B TOM 3HAUCHHMH, YTO OOBEKTHBHO IOSIBISIOTCS HOBBIC Cephl €€ OCYIIECTBICHHUS,
HamnpUMep TPaXJaHCKOE HENOBUHOBEHME WM PACHIMPSIIOLIMICSA KaTalor HIMPOKO
MIOHNMaeMo# cBoOOxbI cioBa. TeM caMbIM oOoramiaeTcss KaTajior HHCTHUTYTOB,
JCTAIN3UPYIONINX 3TH, JICHCTBUS ClIER0BAaTENbHO, TpeOyromuil koHTpons. Kpome
TOTr0, TMOSIBIAAIOTCS HWHUIMATUBBl JUIl M OONIECTBEHHBIX TPYII, CBA3aHHBIX
C MECTHOH JeATEIbHOCTBIO B TaK HA3bIBAEMBIX MaJbIX OTYM3HAX. DTHU MPOLECCHI
TpeOYIOT CO3[aHUsl HOBBIX MHCTUTYTOB. CozefiCTBUE UM CTAHOBUTCS COBEPIIEHHO
HEOOXOAMMBIM, a KOHCTPYKIIMOHHAsl CHCTEMa, HApUMEP MECTHOTO CaMOyIpa-
BJICHUS, CBUACTEJIBCTBYET O CTEIEHH AHTAXHUPOBAHUS TOCYAapCcTBa B OOIIYIO
mporpamMMmy pa3BuUTHS. B-TpeTbnx, Ha (OHE NpeNTOKEHHH MO HOBOW KiIaccu-
¢ukanuu BiIacTed, TpHajaa pas3feieHHs BracTed MoOHTecKbe OKa3bIBaeTCH
HEU3MEHHOH, IIPU OJHOBPEMEHHOM PACIIMPEHHUU IIyTEM CO3[AaHUS HOBBIX BJIACTEH

18 E. Esmein, Prawo konstytucyjne, Warszawa 1921, c. 219, 344.
19 H. Kelsen, VK. cod., ¢. 99; cp.: G. Radbruch, yx. cou., c. 78.
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UIW yrayOleHusl ykKe CymecTBYmuX. CMBICIH 3THX MNPEITI0KEHUH MOXKHO
OOBSICHUTH CTPEMIICHHEM COBEPIICHCTBOBATh (PYHKIIMOHHPOBAHNUE OCHOBAHHOTO HA
TpHaJe BJIACTH I'OCYJapCTBEHHOIO amlmapara, Tak KaKk OTHECEHHE CaMOYIIPaBICHHS
K HUCTIOJHUTEIBHOW BIACTH MOXKET CTaTh CAEPKHUBAIOUIMM (HaKTOpOM JJIsl caMoid
UJeu CaMOYTpaBIeHHUs TPpakJaHCKOro obmiectBa. B To ke BpeMs ompeaencHue
CaMOYINpaBJIeHUS KaK OTJEJIbHON TpyNIbl B paMKax HCIOJHUTENbHOWH BIACTH
co3maer Ooyiee IMUPOKHE MEPCIEKTUBH Ae(PUHUPOBAHHS CaMOTO CaMOYIIPABICHUS
KaK B OPraHU3aI[IOHHOM, TaK ¥ B KOMIIETEHIIHOHHOM CMBICJIE.

B pesynprate MOXHO MPEINONOXKUTH, YTO AMHAMUKE Pa3BUTHs TOCYIapCTBa,
B TOM 4YHCII€ U T'OCYJapCTBEHHOIO amnmapara OTBEYaeT JUHAMUKa NpeoOpa3oBaHUiA
«Bmacreii» o Monteckpe?). ITo sABIEHHE HAM KaKeTCs MPABHIBHBIM HE TOIBKO
MOTOMY, YTO OTBEYaeT TPEOOBaHUSAM MPAKTUKH, HO MPEXKJE BCETO IMOTOMY, YTO
BIMSIET HA YDIyOJIeHHE TapaHTUU 3aKOHHOCTH U CBOOOMBI. JluHammka TpoOIeMsbl
CBHUJICTETHCTBYET TAaKXKE O BO3MOKHOCTH TIOSIBIICHHS B OyIyIIeM HOBBIX BIIACTEH,
HarpuMep B cBs3U ¢ opMupoBaHueM ycrpoiicTBa EBporeiickoro Coro3a HaBepHsIKa
BO3HUKHYT HOBbIe BiacTu kak EC, Tak u gelicTByromue Ha rpanuie cyobektoB EC
n ero neHTtpa. Takke pacuIMpeHHE KaTajora TakXe COAECHCTBYET IOCTHUKEHUIO
METOIOJIOTHYCCKOW TPENIOChUIKH PaBHOBECHs BIACTeH (aequilibritatis), T.e. Tipe-
MPEBOCXOJACTBY OJHOM M3 HUX. MOHTeCKbe mpeamnonarail HeHUTpaau3oBaTh
WCTIOHUTEIBHYIO BIAcTh, KOHCTAHT CTpeMHIICA K ITOMY K€, OJHAKO B cdepe
3aKOHO/IaTeNIbHOW BJIACTH, HO HEU3MEHHBIM OCTAeTCs UX IVIaBHas LeJb — COXpa-
HeHue paBHoBecus Biacteil. KoneuHo, paBHOBecHe He 0003HauaeT HiealbHOU
pPaBHOCTH BIAcTeH, Tak KakK B JIEMOKPATHYECKUX CTPOSIX HaMe4aeTcs MmpeodiajaHue
JIETUCIIATUBBI B CBSI3U C €€ 3aKOHONATENHbHONH M KOHTPOJIHHOM (DYHKIHUSMH, a TAKKE
MaH/1aTa, IOJIy4eHHOTO OT CyBepeHa (3aKoHOJaTeIbHas BJIACTh). DTO HE 3HAYUT, YTO
paBHOBECHE COXpaHseTcs, XOTsA MpaBHJIbHEE ObLIO OBl TOBOPUTH O TEOPHUH
«ypaBHOBEIIMBAHM» BIACTEN KakK SBJICHUH MMOCTOSHHON aKTMBHOCTH BCEX BIIACTEH,
KOTOpOE SBJISIETCS IIMPOKO MOHMMaeMoW rapaHTued ux nuHamuku. [losiBnenue
HOBBIX KIacCH(HUKAaNWU BIACTEH, MO-HAIIEMy, CIOCOOCTBYET YIIyOJCHHIO IPO-
1eccoB 3(p(HEKTHBHOCTH PAa3BUTHSI TOCYIAPCTBA U OOIIECTBA.

B 3akmioueHne CTOMT OTMETHTh, YTO TO3UTUBUCTCKOE MPABOBOE TOCYIAPCTBO,
OCHOBaHHOE Ha JBYX NPEANOCHIIKAX — BO-MEPBBIX, HA HA pa3/IeJICHUU BIIACTEH U,
BO-BTOPBIX, HA KOHCTUTYLIMOHHBIX U BHEKOHCTUTYLIMOHHBIX I'apaHTHUAX 3aKOHHOCTH,
JUHAMU3HUPYET €ro B OJMHAKOBOW cTerneHu. Bo BTopoM cilydae mojppa3yMeBaroTcs
HE TOJIbKO HCKIIOYUTENLHO MHCTUTYIIHMOHATU3UPOBAHHBIE TapaHTHUH, HO B PaBHOU
CTENEHW MOpalibHble W MarepuaibHble. ClelyeT MOAYEepKHYTh, YTO HMeEHINas
OonpIIoe 3HAUCHHE IMHPOKas cdepa MHCTUTYIHOHATIHHBIX TapaHTUH B IIPAKTHKE
TOJBKO TOoTHa (PYHKIHOHHUpYET, eciu OyaeT MONKperUIeHa Kak MOpPajJbHBIMHU, TaK

20 Cp.: MLI.C. Vile, Constitutionalism and the Separation of Rowers, Oxford 1967, c. 251;
W.B. Gwym, The Meaning of the Separation of Powers, New Orleans 1965, c. 44—46; H-W.R. Wade,
Legal Control of Government, Oxford 1972, c. 77-90, cp.: R. Malajny, yk. cou., c. 204-221.
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U MaTcepuaJibHbIMU TapaHTUAMHU, NOATBCPIKIAIOIIMMU BHYTPEHHIOIO AUAJICKTHUKY
Toit TIpobembI?!. B pesynsTaTe COBOKYMHOCTB JIEMOKPATHYECKHX MPEIMOCHUTIOK
IIPaBOBOTO TOCYAAapCTBa IpHOOpeTaeT Oynbllee 3HAUYCHHE B CBETE Pa3[eIICHU
BJIaCTEN, MPUTOM CBSI3b MEXJY pa3/elICeHHEM BJIACTEH W HHCTUTYIIMOHAJIBHBIMU
TapaHTUAMU 3aKOHHOCTH B3aWMMO3aBUCHMbI B TOM 3HAaY€HUU, YTO PUTOPHUCTUYECKOC
oOpamieHre K pasJeleHHio JeiaeT Ooyiee YETKUMH TaK)Ke T'apaHTHH 3aKOHHOCTH.
OTy 3aKOHOMEPHOCTh MOXHO HPEICTaBUTh B OOpaTHOH OYEpPETHOCTH, TaK Kak,
HalIpuMEpP, KOHCTUTYHHMOHAJIbHOC SKCIIOHUPOBAHUC TapaHTUU 3aKOHHOCTH HUMECT
pCaNbHBIA CMBICI TOJBKO B CBSI3M C KaKOH-HUOYIb TEOpHEH pa3feleHus BIACTEH.
31ech MUHAMHUKa TPOOJIEMBI TperoyaraeT pasBuTHe obemx cgep, Tak Kak, I10
HalleMy MHEHHUIO, HEBO3MOXHO J€fiCTBHE TOJIBKO B OZHOM HAIPABICHHUH, UTO
03Hayano Obl JierpajJaliio Kak pa3lAelieHHs BJIACTe, TaKk M WHCTUTYLHMOHAIbHBIX
rapanTuil 3akoHHOcTH. Clle0BaTeNbHO, MPAaBOBOE IO3UTHBUCTCKOE TOCYAApPCTBO
JIOJDKHO OCHOBBIBATHCS Ha HA3BaHHBIX BBINIE JBYX CTOJI0AX CBOEH KOHCTPYKIIMH
TOCYIapCTBEHHOTO yCTPOHCTBA, 0OOCHOBBIBAIONINX HEOOXOANMOCTE BO3HHKHOBEHUS
HCTIPEPLIBHBIX MMPOUECCOB UX PA3BUTHA.
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Summary
Division of power in the 1997 Constitution of Polish Republic

Key words: division of powers, legislative power, executive power, judiciary power, control-
ling power, balance of powers, coordination of powers.

The article introduces Montesquieu’s tripartite division in the 1997 Constitution
of Polish Republic and adds the controlling power as the fourth category. Within the
framework of Montesquieu’s divisions the author discerns: 1) legislative power and
divides it into political (constitutional) power, traditional (legislative) power;
2) executive power and divides it into: presidential representative power, govern-
ment and government administration power, local government power; 3) Judiciary
power including: courts of Justice, tribunals, controlling power: a) Spokesmen,
b) Budget Control of Government Inspectorate (NIK) and Regional Financial Cham-
bers (RIO), c¢) National Bank of Poland (NBP) controlling competences. In line with
Conastanta’s doctrine the author defines presidential power as neutral with the major
function of maintaining coordination and balance.
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PacciienoBanue cepuitHbIX yOHMICTB: NMPO0IeMbI IPAKTHKH
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B mocnennme roxsl HaOIIOZAIOTCS HETAaTUBHLIC SBICHUS B JUHAMHKE
U CTPYKType mpecTynmHOCTH B Poccuiickoit @eneparuu. OcobeHHOE OECTIOKOMCTBO
BBI3BIBACT POCT YMCJIA MPECTYIUICHUH, B TOM YHCIe YOUIICTB, COBEPIIAEMBIX TEMHU
ke cambIMu JinnaMu. Tak, ¢ 1995 no 2000 r. yBennYuBaIoCh YKUCIO HAINPaBISIEMbIX
B CYIIBI YTOJIOBHBIX JIEN, CBSI3aHHBIX C COBEPIICHUEM CepHU yOMNUCTB OMHIMHA U TEMHU
ke JimiaMu. B 1995 1. TakuxX yroioBHBIX jei Obuio 3apeructpupoBano 139, B 1996 t.
—145,8 1997 . — 156, B 1998 1. — 208, B 1999 . — 218, a B 2000 . — 241. Obuiee
YHUCIIO KEPTB 3a yKaszaHHbIM mepuon BpemeHu (1995-2000 rr) mpessicuio 3000
genoek. C 2000 mo 2002 1. opraHaMH YTOJIOBHOTO TpecCieIOBaHUSA OBIIO
3apeructpuposano 33 cepun y6uiict!. C 2004 mo 2006 r. Beoch paccienoBaHNE
yxe 139 cepuii. [Ipu sTom B 41 cepum yOuiCTBa COBEpIIATIHNCH MO CEKCYaJbHBIM
motuBam2. JIocTyn o Gojee aKTyanbHBIX JIAHHBIX BEIOMCTBEHHOH CTATHCTHKH,
KacalolIMXcs 3aperuCTPUPOBAHHBIX Cepuil yOMICTB, B TOM YHCIE 10 CEKCyaJlbHbIM
MOTHBaM, B Hacrosmee Bpems B Poccum orpanmdeH. OmyOnHKOBaHHEBIC ITHQPHI,
MOKa3bIBaIOIINE O0INee KOJTMYECTBO COBEPIIECHHBIX YOHMICTB M MOKYIICHHH Ha
yOuiicTBO, HE JAIOT SICHOTO MPEJCTABICHUS O JOJIHM CEpUHHBIX nesHuil. [lokasarenu
PacKpbIBaeMOCTH CEpHUHBIX YOMICTB B Poccuu He odeHb BBICOKH. B mmreparype
PacKpBIBAEMOCTh JIAHHOH KATErOPHH MPECTYIUICHHH OIEHHBAeTCA Ha OKOMo 55-60%>.
DTO 3HAYHUT, YTO C TOYKU 3PEHHS CTATUCTHKH, B KaXJIOM BTOPOU cCepuu YOWIICTB ee
UCTIOJTHUTEIIb OCTACTCS HEU3BECTHBIM.

I B.H. Ucaenxo, Cepuitinwie youticmesa, «3akoHaoctsy» 2002, Ne 6, c. 2; B.H. Ucaenko, /Ipobremot
meopuu U RPAKMUKU pacciedo8anuus ceputinbix youiicme, aBropedepar IUCCEpTaLiH, TIPEICTABICHHON
Ha COMCKaHHE YUEHOU CTENeHH JOKTOpa Iopuandeckux Hayk, Mocksa 2004, c. 3.

2 N.H. TopGymunckas, Hcnoap3osanue cneyuanbhblx no3HAHULl 6 npoyecce pacciedosanus
cepuiinbix youticme (NepeoHAuANbHbIIL dMANn pacciedosanus,), aBropedepar IUCCEPTANNK KaHAHIATa
opuandecknx Hayk, bapuaym 2007, c. 3.

3 W.B. Vcauos, IIpoGnemvl packpvimus u pacciedosanus ceputinbiii yOUiicme Ha cexcyanbHoll
nouse, apropedepar QUCCEPTALNM Ha COUCKAHWE yYCHOM CTENEHM KaHAWIaTa IOPHUIUYCCKHX HayK,
Caparos 2003, c. 3.
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YronoBHBIN Tpoliecc B KaXIOM YTOJOBHOM JeJie JOJDKEH OBITh «BBICTPOCHY
TaKuM 00pa30M, 9TOOBI €ro ITIaBHEIC [ENN OBLUIH pealn30BaHbl, 8 UMEHHO:

1) BUHOBHHK IIPECTYIUICHUS OBUI YCTAHOBICH W IMPHUBJICYCH K YTOJOBHOM
OTBETCTBEHHOCTH, & HEBUHHBIN HE MIOHEC OTBETCTBEHHOCTH;

2) mpaBUIBHO HPUMEHEHBI NPEAYCMOTPEHHBIC B 3aKOHE IPOIECCyalbHbIE
CpeICTBa, YCTAHOBICHBI OOCTOSATENHCTBA, CIMOCOOCTBOBABIINNE COBEPIICHUIO
MPECTYIIEHUS, pEAM30BaHbl MEPhI YTOJIOBHON IIPEBEHLINY;

3) obecredeHb! 3aKOHHBIC HHTEPECH! MTOTEPIICBILETO;

4) MPOM3BOJCTBO TIO JIETy 3aKOHYEHO B Pa3yMHbIH CPOK?.

OpHako, JOCTHKEHUE ITUX Lieel B YTOJIOBHBIX Ji€JlaX, KacalolIUXcs CepUITHbIX
yOHMIICTB, CBSI3aHO C OINPEACICHHBIMH TPYIHOCTIMHU. HeoOXommMo HE TOJBKO
YCTaHOBUTH JIMYHOCTDH YOuiImsl. HyXHO Taxke HOKa3aTh €ro BUHY, IPUYEM C/EaTh
9TO Tak, YTOObI HE OCTABANOCh MAJCUIINX COMHEHHMH B TOM, YTO HPECTYIJICHUS
COBEpIIAINCh UMEHHO JaHHBIM JIMIIOM, a HCIOJb30BaTh JUISL 3TOIO MOXKHO TOJIBKO
IIPEyCMOTPEHHBIE 3aKOHOM CpeJACTBa>. IIpoGIeMbl TOABISIOTCS yKe B CAMOM
Hayaje CJIEACTBHS, MOCKOJIbKY OT MOMEHTA COBEPIICHHUS INEPBOTO MPECTYIICHUS
B CEpHUH U J0 MOMEHTa 3aJCpXKaHHUS IMOJ03PEBAEMOr0 MPOXOAUT OOBIYHO
OTHOCHUTEIBHO MHOTO BpeMmeHH. He3adukcupoBaHHBIE WM 3aUKCHPOBAHHBIC
C HapymIeHHEM KPUMHHATUCTHUYCCKUX PEKOMEHIAIMHA cienbl 0e3BO3BPATHO
nerpaaupyior. CBUAETENHN, €CIH TaKOBBIE MMEIOTCS, 3a0BIBAIOT BAXKHBIE MOMEHTHI
crygmBIerocs. Kpome toro, miaBHOH mpoOieMoil po3bICKa CEPpHIHOTO MPECTYITHUKA
SIBJSIETCSI OTCYTCTBUE BUAMMOMW CBSI3M YOHMIIBI C €r0 >KepTBaMU (0 KpaiHen mepe,
Ha HauaJlbHOM JTalle paccieloBaHMs). B kauecTBe mpuMepa, MOXHO IMPHUBECTH
cepuro yoOuiicte, coepmeHHbIXx Oannoit ['TA (GTA) B MockoBckoit oGnactu
B 20102014 rr.® OTcyTcTBHE BHIPAaKEHHOTO MOTHBA COBEPLICHHS MNPECTYIUICHHH
B OONBIIMHCTBE JIMH300B MOPOAWIO (Cyms MO WH(POPMAIMOHHBIM COOOMICHUSIM
IpeACTaBUTENICH OPraHOB BIACTH) MHOXECTBO CaMbIX HEBEPOSTHBIX BEPCHH, HU
OJTHA U3 KOTOPBIX B UTOTE HE MOJATBEPIHIIAC.

Cremyer Takke BCIIOMHHTH M 00 OpraHU3AIIMOHHBIX IpobieMax. B cutyarmm,
Korma cepus yOWMHCTB coBepmraeTcs Ha OONBIIOW TEPPUTOPHHU, NCHCTBHS
YIOJHOMOUEHHBIX C TOYKH 3PEHUSI TEPPUTOPHATIBHON MOACICICTBEHHOCTH OPraHOB
YTOJIOBHOT'O TNPECIIEOBAaHUS YaCTO IUIOXO KOOPAMHHUPYIOTCs. «CrnemoBaTeny U orme-
paTuBHBIE PaOOTHUKM MOTYT HE 3HATh O BO30Y)KICHHBIX YTOJOBHBEIX Jeiax,
Kacarolluxcs MOXMKUX MpecTymieHui. J[aHHble 0 JuIax, COBEPIIMBILUX CEPHH

4 P. Hofmanski (red.), System prawa karnego procesowego, Zagadnienia ogélne, t. 1, cz. 1,
LexisNexis, Warszawa 2013, ¢. 157.

5 D.K. Rossmo, Geographic profiling as problem solving for serial crime, [in:] Q.C. Thurman
& 1.D. Jamieson (eds.), Police problem solving, Anderson Publishing, Cincinnati 2004, c. 123.

© Haspamme naHHAs NpPECTYNHAs TIPyINa MOIyd4HIa B COLHMATbHBIX CETAX 110 AHAIOTHH
C OJHOMMEHHOM KoMIbtoTepHOU urpoit (Grand Thefi Auto) B CBSI3U C OTCYTCTBHEM SIBHOTO MOTHBA s
COBEpLICHHS] IPH COBEPLICHHU OOJBIIMHCTBA MHKPHUMHHHPYEMBIX €H YJIeHaM COBEpIICHHBIX OaHIOMH
yOHHCTB.
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yOuiCTB, HEpenako (QUTYpUPYIOT B MaTepHalax ONEepaTHBHO-PO3BICKHOW paboTHI,
peXe — B YTONOBHBIX JeNlaX, OJHAKO B CHIIY PAa3IMYHBIX MPUYAH HCCICIOBAHHE
BEPCUH O COBEPIICHHH HMH PaCCICAyeMBIX YOMIICTB IPOBOIHUTCS MTOBEPXHOCTHO
aubo He mpoBoauTcs BooOme. [TosToMy 3HaunTenbHOE BpeMs 3aTpauMBacTCs Ha
,»PEBU3UIO” MaTEPHAJIOB MPEABIIYIIETO PACCIENIOBAHUS U ONEPATHBHO-PO3BICKHOM
paboTHl ¢ LENbI0 OGHAPYXEHHS B HUX JAHHEIX O TAKHX JHIAX»’. DTH (GaKTOpHI
HETaTUBHO BINSIOT Ha PE3yNbTaTHBHOCTH TMOHWCKA. CiydaeTcsi Takke, 4TO OpraH
YTOJIOBHOTO MPECIENOBAHUS C CaMOT0 Hadajga BBIOMpAaeT HEBEPHOE HaMpaBICHHE
posbicka. [IpoBepka OMMOOYHBIX CIENCTBEHHBIX (PO3BICKHBIX) BepcUil 3abmpaeT
MHOJKECTBO I[EHHOTO BpeMeHH U Ccii. OCOOEHHO OMacHBI CaMOOTOBOPHI MPENIO-
naraeMeIX TpecTynHukoBS. JIOXKHOE NpHU3HAHME BHHBI NAPAlM3yeT paccieoBaHue,
MPUBOJISA K OTKA3y OT JalbHEUITNX MOUCKOB. ClenyeT Takke MOMHUTH O MOCTOSHHO
pacTyuIuM AaBICHUHM CO CTOPOHBI OOINIECTBA U OPraHOB BIACTH, HEH30EKHO
COITYTCTBYIOIIMM pACCICIOBAHAI0 C MOMEHTa «yTeuku» B CMU wuubopmanun
0 cepun yOwmiicTB. B 3TOf cmTyanmmm 9acto ciydaercsl, 9TO CIIOXKHBEIH XapakKTep
pO3bICKa U TIpoliecca TOKa3bIBAaHUS BBI3BIBAET Y COTPYAHHUKOB OPTaHOB YIOJOBHOTO
IIPECIeIOBAHUS HAaTypalbHOE M MOHSATHOE >KEJIaHUE BHIOpaTh Ooyiee JETKUIl MyTh.
OTO HposABISIETCS B CO3HATEIbHOM IpeHEOpEeKEHUH TpeOOBaHUAMH 3aKOHA
U pEeKOMEHAAUHMSIMH KPUMUHAJINCTHKA TPU TPOBEICHUU HAWBAXKHEHIINX CIeN-
CTBEHHBIX MeponpusTuii’. Kak clieCTBHE pacTeT PUCK COBEPIICHHS OMHOOK HpH
UICHTH(QUKANE TPECTYNMHUKA. Pedp maeT, mpexkae Bcero, o0 omuO0IHOMN
MO3UTUBHONU HACHTU(GUKAIHHU, KOTOpPAas MOXKET 3aKOHUUTHCSI OOBUHCHHEM
(ocyxaeHrneM) HEBHHHOTO JTUIIA.

B aH10s43bIYHON JUTEpaType MOXHO BCTPETUTH KIACCHU(PHUKAIUU THIIOBBIX
OPUYMH TaKoro poaa ommOoK. Tak, 0 MHEHHIO 3apyOeKHBIX YUCHBIX, OMIHO0YHOE
OCY)KIE€HHE OOBIYHO BBI3BIBACTCS IEHCTBHEM OTHOTO U3 CIEAYIONINX (PaKTOPOB:

1) npenybexnaenue pabOTHHKOB OPTAaHOB YTOJOBHOTO MpPECIEAOBAHUS
B OTHOILICHUHM MOA03PEBAEMOT0, OOBHHSAEMOTO, TOBEICHNE 110 OTHOIICHUIO K MOI03pe-
BacMOMY, 0OBHHIEMOMY, IPOTHBOPEYAIIIEe TIPaBY;

2) omuOOYHOE pacro3HaBaHUE MOI03PEBAEMOT0, OOBHHIEMOTO CBHUICTEICM;

3) ommOo4yHOE (HETPABUIBHO UCTOJIKOBAHHOE) 3aKIIOYCHUE SKCIIEPTH3HI;

4) HempaBWIbHAS MHTEPIpPETAIMs COOPAHHBIX MO JeTy JOKA3aTeNbCTB;

5) camooroBop;

6) JNOXXHBIE MMOKA3aHUS JIPYTUX OCYKJICHHBIX (apECTOBAHHBIX);

7 B.H. Ucaenko, Bonpocwl koopounayuu desmensHocmu ciedosamencii u opeanos O03HaHUs npu
paccnedoganuu ceputinwix youiicme, «Poccuiickuii cnenoarens» 2005, Ne 6, c. 121-122.

8 B. Malkin, Wrongly accused Swedish Hannibal Lecter’ to claim damages, «The Telegraph»
22 March 2014, [online] <www.telegraph.co.uk/news/worldnews/europe/sweden/10716026/Wrongly-ac-
cused-Swedish-Hannibal-Lecter-to-claim-damages.html> (11.04.2015); Henry Lee Lucas Biography.
Murderer (1936-2001), [online] <www.biography.com/people/henry-lee-lucas-11735804> (11.04.2015);
M. Newton, The Encyclopedia of Serial Killers (Facts on File Crime Library), Checkmark Book 2000,
c. 459.

9 H.-D. Otto, W imieniu pomytki!, Warszawa 2007, c. 74.
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7) HEKOMIICTEHTHas U He3((EeKTUBHAS 3AIUTA;

8) HecooTBeTCTBYylOIlEe TPEOOBAHUAM 3aKOHA IIOBEJIEHHE IPOKypopa (rocy-
napcTBenHoro o6suHuTeNs) B cyne !,

Cnenuanuctel amepukanckoro ¢onnpa «Innocent Project», omumpasic Ha
pe3ynapTaThl aHanu3za 325 OmHUOOYHBIX OOBHHHUTENIBHBIX MPHUTOBOPOB, MPUIIIN
K BBIBOJLY, YTO YaIlle BCET0 HEMOCPEICTBEHHON NMPUYNHOM OMIMOOYHOTO OCYXKICHUS
HEBHHOBHOTO SBIISIETCS JIOKHAs HICHTH(HKAIUSA MPeIIonaraeMoro IpecTynHHKa
ceuzeTesiMu (72% yronoBHBIX fien). B 47% yromoBHBIX JieN Cyq MpU BBEIHECCHUU
OmHMO0YHOr0 OOBHHHUTENBHOTO NPHUIOBOpPA PYKOBOJCTBOBAJCS JIOKHBIM 3aKJIIOUE-
HUEM JKcrepToB. B 27% yromoBHBIX men cyaeOHBIE OMNOKH OBITM BBI3BaHBI
CaMOOrOBOPOM IPEANOIAraéMoro NpecTyHUKa, a B 15% yroloBHBIX JIeNl HEMOCPe-
CTBCHHOW NPUYMHOM OCYXJEHHMS HEBHHHOTO JMIa ObUIM IOKAa3aHUSA IPYTUX
OCYXJICHHBIX (apeCTOBAaHHBIX), B TOM 4YMCJIE areHTOB, COTPYJHHUYAIOMIMX C IO-
nnuneﬁ” .

B Ilonbme, mo MHEHHIO AKCHEPTOB XENbCHHCKOW IMPABO3AIIUTHON OpraHu-
3allUM, CYLIECTBYET HECKOJIbKO THUIIOBBIX IPHUYUH, 110 KOTOPBIM IIOJIBCKUE CYIBI
BBIHOCAT OUIMOOYHBIC HTOTOBBIC pPEIICHHS. BONBIIMHCTBO M3 HHUX CO3BYUHO
IIPUBE/ICHHBIM BBIIIE BBIBOJAM, K KOTOPBIM IPHILIN aMEPUKAHCKUE HCCIIEI0BATEIIH:

— IIOKa3aHMsl CBUJETeNeH, OMMOOYHO yKa3bplBAIOLIUX HAa BUHY IMOAO3peE-
BaeMOro, 0OBHUHSIEMOTO;

— omMOKH, COBEpIICHHBIC OpPraHaMH YTOJIOBHOTO MpECcIeIOBaHUS Ha IIEpPBO-
HadaJbHOM DTalle PacCiIeOBaHHA, TO €CThb HENpo(ecCHOHAIbHOE IOBEICHNE
pabOTHUKOB CIIEACTBUS;

— OWMOKHU, JONMYLIICHHBIC BO BPEMsI NMPOBEACHHUS OMO3HAHUS, ONIIHOOYHAS
HICHTU(QHKAIINS TT0I03PEBAEMOTO CBHIETEIIEM;

— €aMOOTOBOp IOA03PEBAEMOr0, OOBUHAEMOTO;

— HapylLIeHHUe MpoliecCyalbHOT0 NpHHIUNA in dubio pro reo;

— JIOXKHBIE [TOKa3aHUsI APYTUX OCYKICHHBIX MM apECTOBAHHBIX O COBEPIICHUU
TIpeCTyIICHHS B OTHONIEHHH TO/[03peBAaeMOoro, o6BHHseMOro 2,

B poccuniickoit mureparype cuuTaeTcs, YT0 NPUYMHBI CYACOHBIX OIIHOOK UMEIOT
CyOBEKTUBHBII HIIH 00BEKTUBHBIIN XapakTep. HampumMep, kK 00bEKTUBHBIM IPHYNHAM
MOXXHO OTHECTH OTCYTCTBHE pa3pabOTaHHON METOIUKM WM HECOBEPIIECHCTBO
nMerleiics MEeTOAUKH MCCIEN0BAHHUS ONPEJEIEHHOr0 BHAA J0Ka3aTelbCTB,
OTCYTCTBHE HapaOOTAHHOH Cy/leOHOI MPAKTHKHU B OMpesielleHHoM Borpoce. K cyObexTh-
BHBIM IPHYMHAM CYACOHBIX OIIMOOK OTHOCATCS IMpodeccruoHanbHAsT HEKOMIIe-
TEHTHOCTbH clieJjoBaTesl (HE3HAHHE IpaBa, HE3HAHHE KPUMHHATHUCTHUYECKHX

10 B.E. Turvey, C.M. Cooley, Miscarriages of Justice, Actual Innocence, Forensic Evidence, and
the Law, Elsevier Inc. 2014, ¢. 20.

' The Causes of Wrongful Conviction, [online] <www.innocenceproject.org/causes-wrongful-co-
nviction> (14.04.2015).

12\, Ejchart, Klinika prawa Niewinnos¢, Helsinska Fundacja Praw Czlowieka, Warszawa 2007,
[online] <www.hthrpol.waw.pl/precedens/images/stories/broszura.pdf> (14.04.2015).
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pexkoMeHpanuit), nmpodeccuoHanbHble OMMOKHU cienoBaTedss (IOBEPXHOCTHOE
OTHOIIICHHE K JIeNTy, K IMOPSAKY TIPOU3BOJICTBA OTIEIBHBIX CICACTBCHHBIX JEHCTBUI),
(¢u3nYecKre HETOCTATKU, HEaleKBAaTHOE ICHUXOJOTHYECKOE COCTOSHHUE JIHIIA,
OTBEYAIOIIETO 3a MPOIECC pacciefOoBaHUsA, AABICHUE CO CTOPOHBI CPEJICTB
MaccoBOH HMH(pOPMAIUH, HEJETAIbHOE BMENIATEIECTBO B XOJ PACCICHOBAHHSI CO
cTopons! TpeThux yui 3. CkazaHHOE OTHOCHTCS M K OMIMOKAaM IpPH PaccieloBaHHH
cepuil youiicTs.

B nmemax, xacarommxcsi CepHHHBIX YOHHCTB, 0COOYI0 OMAcHOCThH MPEACTAaBISICT
ommnOouHass HETaTWBHAS HICHTH(QUKANMI, TO €CTh CHTYalHs, KOIIa OpPTaHbI
YTOJIOBHOTO TPECIeNOBaHUS OMMOOYHO HCKIIOYAIOT JEHCTBUTEIBHOTO Ipe-
CTYNHHKA M3 Kpyra mogo3peBaeMbix'?. IIpuumnbl 0mHGOYHON HeraTHBHOIL
UIeHTH(UKAIA MOTYT OBITH Te Ke. HeoOBeKTHBHOCTh M OXHOCTOPOHHHHN IMOIXOL
— 9T0 Haumboyiee YacThle TMOBOJABI HEyJaud B YCTAHOBIEHWH IUI[, COBEPIIMBIINX
CepuifHBIE TPECTYIUICHHS. XapaKTepHBIM IPUMEpPOM OIMHOOYHOW MO3UTHUBHOM
U OIIMOOYHON HETaTWBHON HICHTHU(HKAIMN SBISCTCS JEIO POCTOBCKOTO MaHBSKa
Anppes Yuxaruio.

Hcropus paccienoBanus jgena Unkaruino B Iomeme xopomo m3sectal”. To,
YTO CepUHHBIA yOWiila, Oe3HaKa3aHHO COBEPIIABIINHA NPECTYIUICHUSX B TCUCHHU
Oonee, yuem 20 JieT, B KOHIIE KOHIIOB OBLI 3aJiepKaH, BO MHOTOM OBIJIO JIEJIOM clyvas,
XOTSl U CJIEHyeT TPH3HATh, YTO PO3BICK INPECTYITHUKA OCYIIECTBILUICS C HCIIONb-
30BaHHEM BCEX BO3MOXKHBIX W JOCTYITHBIX B TO BpeMs METOIOB H cpencTB. Dakr
TIOSIBJICHUS B paropTe MUIMIMOHEPA W3 TPYMIbl HAOTIOJCHUS 3HAKOMOW (paMuiInu
OBUT TIPaBWJIPHO HHTEPIPETHPOBAH CIICIOBATEIEM-PYKOBOTUTEIEM CIIEACTBEHHOMN
rpymne! '®. Viuenenue, omHako, MOKET BEI3BaTh TEMIT PACcCIeOBAHHS, HAYATOTO
nocrne 3a7ep)kaHusi MpeAroiaraeMoro npectymauka. A. Yukartuino Obul 3aaepikan
20 Hos16ps 1990 1., a cyn BeiHEC TIpUTOBOp yke 14 okTsa6pst 1992 . U ato mpu Tom,
YTO B paMax CIENCTBUSA OBUIM JONPONICHBI HECKOIbKO COTEH CBHIETEICH,
MOTEPIEBIINX, MOJYUYECHbl 3aKIIOYCHUS JECSATKOB JKCIEPTOB, a MaTepHalbl
YTOJIOBHOTO JleJia CKJIaJbIBaINCh B uTore ¢ Ooiee, yem 200 tomoB. Camo mo cebe
OOBUHHUTEIBbHOE 3aKIIOYCHHE, a TaKXe MPUTOBOp CyJa MEepBOW HHCTAHIUH
HACUYHTHIBAIN COTHU CTPAHHUI] TCKCTA.

13 0.A. CorueBa, Cydebnas owubra 6 yeonosnom cyoonpoussodcmee, «CHMOUPCKHI HAayqHDIH
BeCTHUK», YiabsiHOBCK 2013, Ne 1 (11), c. 104-108; D.B. Kasrepuesa, [Ipuuunsl 603HUKHOGeHUs
cyoebHbix ouwubok, «Mupooii cyabsi» 2006, Ne 7, c. 15.

14 S A. Drizin, R.A. Leo, The problem of false confession in the post-DNA world, «North Caroli-
na Law Review» 2004, Ne 82, c. 992, [online] <www.innocenceproject.org/causes-wrongful-conviction>
(11.04.2015); <www.hfhrpol.waw.pl/niewinnosc> (11.04.2015).

15 §.J. Giannangelo, Psychopatologia seryjnego morderstwa, Jezeli p to q, Poznan 2007;
W. Gonczarow, Wampir z Rostowa, Gutenberg Print, Warszawa 1997; R. Lourie, Drapiezca. Polowanie
na diabla, UNIV-COMP, Warszawa 1995; R. Wiodarczyk, Charakterystyka osobowosci seryjnych za-
bojcow na przyktadzie Andreja Cikatyly, «Problemy Kryminalistyki» 2012, Ne 278 (4), c. 49—64.

16 TTomymsipubiii M) 0 TOM, 4TO TIABHYIO POJIb B PO3BICKE IPECTYIIHUKA Chirpal A. ByxaHoBckuii
(co3narenp IMCHUXOJIOTHYECKOTO TOPTPETa MaHbsKa), HE HAXOAUT CBOETO MOATBEPIKICHHUS B MarepHaiax
YTOJIOBHOTO JieNia 0 0OBMHEHHIO A. UHKATHIIO B COBEPIICHUH CEPUU YMBIIUICHHBIX YOUHCTB.
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CynebHoe paszbuparenscTBo B nene A. UukaTwio ObLIO OTKPBITBIM. XOJ
CyneOHBIX 3aceIaHUil OCBEIIANH «HA JKUBOY» KYpHAIUCTEL. DparMeHTHl 3aceqaHuit
OBUTH MOKA3aHBl B PETHOHATBHOM TeNeBHICHUU. [IprHIMas BO BHUMaHUE XapaKTep
BMeHABIINXCA A. UMKaTuIoO MpecTyIUIEHUH, NepBbI pa3 B UCTOPUHM POCCUICKOIO
YTOJIOBHOTO Ipoliecca OBIIM MPEANPUHSATH Upe3BbIUAifHbIC MEphl 0€30MaCHOCTH.
Crpemsch 3alUTUTh TOACYAMMOIO OT arpecCHBHBIX JAEHCTBUI MHOTOYHCICHHBIX
POICTBEHHUKOB NOruOmux, A. YuKaTWIIO NMOMECTHIM B CIELUAJIbHON MeTauiu-
YECKOH KIIETKE, OKPYKEHHON MUIINIUEH.

Bo Bpems cuenctBus A. UHKaTHIO NPHU3HAICS B COBEPIICHHM 55 yOHICTB.
OnHako, OOBMHHTENBHOE 3aKIIOYCHHE OXBATHIBANIO TOJHKO 53 SMH30/1a, OTHOCH-
TEIBHO KOTOPBHIX CIEACTBHUIO YAAJIOCh COOpaTh AOCTATOYHBIE JOKa3aTelIhCTBA
IPUYACTHOCTH K HX COBEPIICHHIO O0OBHHsIeMoro. PocToBckuil obmacTHOHN cyf,
paccMaTprBaBIINK yrojOBHOE €0 B MEPBOM MHCTaHUWHU, NpusHan A. Yukaruio
BUHHBIM B coBepiieHUH 52 youiictB. Cpenn sxepTB ObIM 21 MalbuuK B BO3pacTe OT
8 1o 16 ner; 14 neBouek B Bo3pacte ot 9 no 17 ner, a Takxke 17 MOJOABIX KEHIIKH.
IIpectymienus cosepmanuch Ha Tepputopuu PocToBckoil, Bragumupckoi,
Caepanosckoit, Jlennnrpaackoit, MockoBckoil obnmacreif, KpacHomapckoro kpasi, Ha
VYkpanne u B Y30ekucrane Ha mnporspkeHuu 1978—-1990 rr. OgmH U3 AIM30/10B
(B 1983 1) cym UCKIFOYMI, MTOCKOJBKY OOBHHEHHE HE TPEICTABHIIO JIOCTATOYHBIX
JIOKa3aTeNbCTB BUHBI MOACynuMoro. Ha srame mpenBapuUTENbHOTO paccieAoBaHUS
0 TOHM e NpUYMHE NPEKPAIleHO YrOJOBHOE IpecieOoBaHWE B OTHOLIEHHUH
A. UHKaTHIO B CBSA3H C HEPACKPHITHIMH YOUHCTBAMH ABYX MOJOMBIX >KCHIIUH
B 1980-81 u 1984 r. Kpome npusHaHus MOJ03PEBAEMOI0 MHBIX JJOKA3aTEIbCTB €T0
OPUYACTHOCTH K COBEPUICHHUIO AAHHBIX NpecTyHiIeHUH He HaipeHo. Cyn
kaccauonHoi uHctaHuu (CyneOHas KoJlerus mo yrojoBHBIM jaenaM BepxoBHOro
Cyna Poccniickoit @enepanun) B cBoem nocraHosineHuu ot 30.06.1993 1. ormern,
YTO OOBHHEHHE TAKXKe HE MPEACTaBHIO CyIy AOCTATOYHBIX JIOKA3aTEIbCTB BUHBI
ocyxaeHHOoro A. UMKaTHiO B COBEpUICHHMH YOWiicTB BochMH uenoBek!’. Taxum
obpazoM, ropuamdecku A. UHKaTHiIo MOKHO CUUTAaTh youinen 44 demosek. JlaHHOe
00CTOSATEIECTBO, OMHAKO, HE MOIJIO MOBJIHATH HAa XapaKTep UTOTOBOTO HaKa3aHWUSL.

B nawane cyneOnoro pasOuparenbcTBa A. UMKATUIO MOATBEPAUI, UYTO
NpPU3HACT CBOIO BUHY B coBepuicHHH 53 yOwmiicTB. OfHaKo, MOCIE TOTO, KakK Cy[
Hayall 3aJaBaTh IMOJCYJUMOMY JAeTalu3Upyloliue BOmpockl, A. YukaTtuio
HEOXXKUJAHHO M3MEHWI cBoe mnoBeaeHue. OH oOTKazajics NpU3HABaThb CBOIO BHUHY
B COBEpLICHUH IIecTH yOuiicTB. [lo3aHee cooOImmi, YTO COBEPIIMI €IIe UYeThIpEe
yOuiicTBa, 0 KOTOpBIX paHee HE TOBOPUI. OTHOCHUTEIBHO HEKOTOPBIX SIH30/10B
OTKa3aJicsl AaBaTh IOKa3aHUsA. B MOMeHTe, Korja cTano siCHO, YTO CyI HE HaMepeH
BO3BpalllaTh YTOJIOBHOE J€JI0 JJIS MPOU3BOJCTBA IOBTOPHOTO CIEICTBHUS (Ha YTO,
HOBUINMOMY, PACCUMTBHIBAJI IMOACYAMMBIH, COOOIIAast O HOBBIX, HEHU3BECTHBIX

17 A X. Suzwes, Ilpoxypamypa Pocmosckoii oGracmu na pybesxce eexos, DKCTEPTHOE 6I0pO,
Poctos-Ha-/lony 2000, c. 263-269, [online] <www.prokuror-rostov.ru/history/17239/17432> (20.04.2015).
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CIIEZICTBHIO PMH30/1aX), A. UMKATHIIO HAYal CUMYJIUPOBATh MPU3HAKK TICUXUYECKOTO
3a0oneBanust. OH paszzeBajcs, TOBOPWJI HENOHATHBIE CJIOBA, IPO3UI y4aCTHUKAM
npouecca, cyay. Cyn, oiHaKo, 3apy4YMBLIMCH 3aKJIIOUEHHUEM ICUXUATPUUECKOM
HKCIEPTU3bI, MPU3HAT OOBHUHSEMOTO TONHOCTHIO BMEHSIEMbIM. B mpuroBope cya
o0paTuy BHUMaHHE Ha TO, YTO 3a OJHO M3 IMEPBBIX COBEPIICHHBIX MOACYIMMbIM
youticte (Enena 3., 1978 1) paHee ObIJIO OCYXICHO HEBHHHOE JIMIIO — AJICKCAHJIP
KpaBuenko. Kak OblIO ycTaHOBIEHO B XOJe cyneOHOTO pa3buparenbcTBa,
JIOKa3aTelIbCTBA, CBUJCTEIbCTBYIONIME O HEBHMHOBHOCTH A. KpaBueHKO, TO ecCTh
JI0Ka3aTeabCTBa, KOTOphIe oTsromanu A. UukaTwio, U3 YTOJIOBHOTrO Jelia
A. KpaBueHko HEMOHATHBEIM oOpazoM mcuesndu. B cyme A. Yukartmino He 3axoTeln
NPU3HATECS IO COBepluieHHs yOumiictBa Enensr 3., cchimaics Ha TO, 9TO Ha JCHB
yOuiCTBa UMeN «TBepaoe» anubu (Bech JeHb ObUT Ha padote). Cyn, 0OHAKO, B CBETE
COOpaHHBIX B JeJie JIOKa3aTenbcTB Mpu3Hal A. UMKAaTHUIO BUHOBHBIM B YOWHCTBE
Enensl 3. O BuHE MOACYAMMOIO CBHJIETEJILCTBOBAJIM IPU3HAHUE BUHBI (CIEIaHHOE
IOOPOBOJNIEHO BO BpeMs MPEIBAPUTEIBEHOTO CIEIACTBUS), 3aKIIOUCHUS JKCIICPTHU3,
MOKa3aHMs CBUJETENEH, pe3yibTaThl OCMOTpa MECTa MPOUCHIECTBUS U IMPOBEPOK
MOKa3aHWW Ha MecTe. PaccMOTpuM mocienoBaTenbHO J0Ka3aTelbCTBA OOBHHEHUS,
coOpaHHBbIE CIIECTBHEM B JaHHOM JIeJIe.

[TepBBIfi pa3 o coBepmieHWH YOHWMCTBA HecoBepHIeHHOJNETHEH EneHb
3. YukaTuino cooOIImI cIei0BaTelNo Tocie 3aiepkanus, To ecTh B HosiOpe 1990 .
[Togo3peBaempiii cooOmua, 4yto B 1978 . oH BMecTe ¢ ceMbed MPOXKHUBAI
B CITy)kKeOHOHM KBapTHpE, KOTOPYIO MONYYHI KaKk HOBBIH paOOTHHK TeXHHWKyMa. Ha
cOepexeHus OH KyIui MajeHbKuil 1oM B ropoae llaxTer PocToBckoii o6mactu, Kyaa
MEPUOMYECKH €3]I, YTOObI OTIOXHYTh. B koHIle mexkadOps 1978 r. HampaBisisch
K JIOMHKY, OH BCTPETHJI Ha aBTOOYCHOW OCTAHOBKE JIE€BOYKY B Bo3pacte 10—12 et
JeBouka Hecna IIKOJIBbHBIM paHeu. OH momen 3a Heil. Ha mycTeipe BOJMIM3KM pexu
['pymeBku norHan peOeHKa, MOBAIMI Ha 3€MII0, MPOOOBaN HACHIOBATh, MYIIWI.
Korma nmeBouka mepecTalia MIEBEIUTHCS, UCHBITAN ceMmsiu3pBepxkeHue. [loTom
najblLaMu J0JII0 MAaHMITYJIMPOBAJ HPU MOJOBBIX OpraHax M aHAJIbHOM OTBEPCTHH
peOeHKa, TMBITasCh BBECTH TaM CBOIO criepMy. Terro OpocHiI B peKy BMECTE C PaHIIEM.

B xome mocnenyromux gonpocoB A. UUKATUIO YTOYHHUI MEXaHHU3M
COBEpILEHUS MPECTYIIICHHS, COOOIINB HOBBIC JIeTalIN. B 4acTHOCTH, OH yKa3al, 4To
HE TOJBKO AYLINJ KEPTBY PyKaMH, HO M HAHEC HECKOJBbKO YIapOB NPUHECEHHBIM
¢ co0oif HOKOM B 001macTh kuBOTa. J[00aBMII, YTO JEBOYKY 3aMaHWI B CBOH TOMHK
U TaM IpoOOoBall ee M3HACHIIOBATh, a MOTOM YOmJI. [71a3a 1IeBOUKM OH 3aBsi3ail ee ke
mappoM, Tak Kak HE MOT BBIHECTH €€ B3IAaa. DTH MOKa3aHUs IMOTHOCTHIO
COOTBETCTBOBAJIH COOpPaHHBIM B JIeNie JOKA3aTeNbCTBaM. Tak, BO BpPEeMs OCMOTpa
MecTa MPOHCIIECTBHS B nekadpe 1978 1. Obuta cnemana ¢ororpadus Enensr 3., Ha
KOTOpOW OBLIO BUAHO, 4YTO Tia3za peOeHka 3aBs3aHbl mapdom. OO 3ToM
00CTOSTENLCTBE CIIENOBATENN HUKOMY HE co00manu. 3HaTh 00 3TOM MOT TOJBKO TOT,
KTO y4acTBOBaJl B OCMOTPE MJIM MMEJ AOCTYH J0 MaTepHajloB YrOJIOBHOIO Jeja,
a Takke caMm yowuiina. [Tociie coBepimeHus npectyruieHus A. UWKaThUIO ¢ KEHOM
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BBI3BIBAJIM B MUJIHMILUIO, OJHAKO, OBICTPO BBHIMyCTHJIN. Yepe3 HEKOTOpOoe BpeMs A0
Hero Jonuia HHYOpMAaNus, 94To 3a JaHHOE MPECTYIUICHHE OCYXIEH APYTOil YeloBeK.
OtH u gpyrue onucaHHble A. UUKAaTUIO J€Taad COBEPIIEHHOIO UM IPECTYIICHUS
HallId CBOE€ IIOJHOE IOATBEPKIEHUE B XOJ€ IIPOBEPKM IIOKa3aHUIl Ha MecTe,
Mpou3BeJeHHOW B nomuke A. Yukaruiio, a Takke B CONOCTaBICHUM C WHBIMU
MaTepuanaMy yrojloBHOTO Jea.

CyneOHO-MeUIIIHCKIE YKCIIePTHl 0OHAPYKHUIH Ha Tene Enensl 3. Tpu KonoTble
paHbl, OCTaBJICHHBIC NPaBAONOAOOHO HOXOM. MX nokamu3amuss m xapakTep
IIOJTHOCTBIO COOTBETCTBOBAJIM MEXaHU3MY COBEPILICHMS NPECTYIUIEHUS, ONIUCAHHOMY
OOBHHSEMBIM H IIPOAEMOHCTPHPOBAHHOMY B XOJI€ TIPOBEPKH MOKa3aHUH Ha MeCTe.

OKCTIepThl, TPOBOANBINNE (PU3UKO-TEXHUIECKYIO 3KCIIEPTH3Y, YCTAHOBMIIH, YTO
OIMH M3 23 HOXCH, HaliIeHHbIX BO BpeMs oObIcka B KBapTHpe A. UmMKaTuio, mMor
OBITH OpyaHeM IpecTymieHus B 1978 .

bonpme Bcero cmopoB B Cyle BBI3BAJO 3aKIOUYeHHE OHOTOTHUIECKOH
9KCIEpTU3bl. JIeo B TOM, U4TO BO BpEMs OCMOTpPA TPyIa BO BIAralHIIE U B 3aJHEM
IpoXoJie ToTeprneBiueil Ob1a OOHapyKeHa cHepMa. DKCIEpTH3a YCTaHOBHIA, UTO
rpyla BbIAEIUTENEH COOTBETCTBYET ueTBepTOM rpynne kposu. A. Uuxaruio,
KOTOPOTO MICHTH(UIMPOBala €INHCTBCHHBIH CBHAETEIb, MMEN BTOPYIO TPYIITY
kpoBu. B pesynbrare, A. UMKaTHIO0 ObLT UCKIIIOYEH U3 KPyTa MOL03PEBACMBIX.

CoBpeMeHHBIE CIEMUATUCThl HEOAHO3HAYHO MOAXOMAT K JAHHOW mpodieme.
OdunuansHo coobmeno, 4yro A. UMKaTHIO HpaBIONOJ00HO OTHOCHICS K Malo-
YUCIEHHOH Tpynme nul, o0naJaroIlMX TaK Ha3bIBAEMBIM IapaJoKCalbHBIM
BbIIEUTENbCTBOM. [IpoBenennas B 1991 1. komuccnonHas cyneOHO-Oronornyeckast
JKCIIEpTH3a YCTAHOBMJIA, YTO KpoBb A. UHMKAaTHIO OTHOCUTCS KO BTOpOHM IpyIIIE,
OJIHAKO €ro IOT, CIIepMa U CIHOHAa COOTBETCTBYIOT HE BTOPOH, a 4eTBepTOil rpymme
kposu'8. JlamHoe yTBepkieHuMe 3peHms KpuTHKyeTcs B JuTeparype. I1o MHEHHIO
H.I1. Bonoapko, BIacTaM HaJ0 ObLIO 0OBSICHUTH, IOYEMY CIIEICTBUE B JIeNie O CEPUH
yOUiicTB, Tak DONTO He NaBajo TOJOKHTENBHBIX pesyinsratoB!’. B neiictBuTens-
HOCTH, CyIIECTBOBAHME CIIy4yaeB IMapaJOKCAIbHOIO BBIJECIUTEIBLCTBA HAY4YHO HE
noka3aHo. B Toxxe BpeMs ecTh pHCK OMMOOYHOTO YCTAHOBJICHHS T'PYIIIHI
BBIJEIUTENEH B CUTyallUM, KOTAAa HUMeJla MECTO KOHTaMHMHALMS J0Ka3aTellb-
ctBenHoro Marepuana2’, ITono6Has ommbKa He TaK PEIKO BCTPEUAETCS B yTONOBHBIX

18 Y.B. Ycanos, IpoGrembi packpimus u pacciedo8anus cepuiinbix youiicme Ha cexcyaubholl
nouse, Opmutuadopm, Mocksa 2005, c. 129; II. Jloppen, Pocmoeckoe uyodosuuye, Kpon-Ilpecc,
Mockga 1999, c. 14.

19 H IT. Bombko, Touemy mak doneo uckaru Yuxamuno?, FOpuct, Mocksa 1996, c. 30; T.H. Illa-
MOHOBa, Oyenxa 3aKnioyenus dKCnepma no UCCIe008aAHUI0 OUONOSUYECKUX C1ed08 yenoseKd, [B:]
DyHoamenmanvhvle U NPUKIAOHbIE NPobaeMbl ynpasieHus pacciedosanuem npecmynienui: COOpHuK
HayuHblx mpyoos, 4. 2, Axanemus ynpasinenuss MBJ] Poccun, Mocksa 2005, c. 237; T.H. IllamoHoBa,
Cywnocmo u 3Hauenue cneyuaibHblX MeOUYUHCKUX 3HAHULL 8 Y2OI08HOM CYOONpoU3600cmee, « JKCIepT-
-kpumuHamuct» 2010, Ne 4, c. 2-5.

20 E.B. Anexcannpenko, Quiubxu npu Hasnauenuu u nposedenuu cyoeGHbiX dKCnepmus npiu
PAccnedo8anull CepuliHbIX CeKcyanbHulx youticmes, « dxcnepr-Kkpumuaanuct» 2010, Ne 4, c. 36-39.
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nenax. Hanmpumep, B oTHomeHWW cepuiiHbix yOuin lomoBkuHa (MockoBckas
obnacth) u Kynmka (MpkyTck) sKkcHepThl NPHUIIIH K MOXO0XHM BBIBOJAM
OTHOCHUTEJBHO TpPYyNIbl KPOBU pa3bicCKUBaeMoro mnpectynHuka. CriegoBaTenu
BOBPEMs YCTPaHWIN 3TH MPOTHBOPEYHS Ha3HAYCHHUEM MOBTOPHBIX U KOMHUCCHOHHBIX
3Kcnepm321. B nene kazaxckoro masbsika — MBana MaH)kKMKOBa, HEMPaBUIbHOE
YCTaHOBIIEHUE T'PYIIIbI KPOBU Pa3bICKHUBAEMOI0 HPUBEIO K TOMY, YTO HACTOSLIHUM
yOuiiia BeIIIIET Ha CB06OL[y22.

ITo muenuto W. 'apOynuHCKOH, IS yCTAHOBIEHUS JCHCTBUTEIBHO T'PYIIIBI
BbIJIEIUTENCH HEOOXOAMMO MPUMEHSTh Pa3lUYHbIe METOABI MCClienoBaHmid. B nere
A. Yuxkaruno skcreptsl B 1979 I. npuMeHWIM OJUH U3 METOIOB, KOTOPBIA U Jai
omuGouHbI pesynsrar?s. K CoxXaleHHIO BO BpeMs CJIEACTBHS, a TaKkKe IO3IHEE,
B CyZ€, BEpPCHs O MapaJOKCAIbHOM BBIACTUTENbCTBE y A. UnKaTmiio Tak U He Oblia
MpoBepeHa JODKHBIM 00pazoM. CiemoBarenu He Opanu OT 0OBHHSEMOTO 0Opa3Iibl
CIIepPMBI, TIOCKOIBKY, KaK MO3/Hee CAaMH MPH3HAINCEH, HE 3HAIM, KaK 3TO CIeaTh2?,

Buna A. Yukartmwio nmoaTBepkIaliach TakKe pe3ylbTaTaMH IMPOBEIESHHBIX
B paMKax pacclefoBaHMM omo3HaHui. OmMO3HAaHME — 3TO OJHO M3 Hamboiee
CIIOXKHBIX B OPTaHM3allMOHHOM M TaKTUYECKOM OTHOIIEHHWH CJIEJCTBEHHBIX
nerictBuii. TakTwke €ro MpOBENEHUs IMOCBIIICHO HeMmano nyOmwkanui. Tem He
MeHee, OIIMOKHM NPU NPOU3BOACTBE OIMO3HAHUS HE TaK pelKH B NpakTuke. B mona-
BIISIIOIEM OOJBIIMHCTBE CIy4aeB OHM OOYCIIOBJIEHBI TPYOBIM INpeHEOpEKCHUEM
TpeOOBaHMAMHU TpOILEcCyaTbHOH (GOPMBI M KPUMHUHATHCTHICCKUMH PEKOMEH-
JAUsIMUA CO CTOPOHBI ITPABOIIPUMEHUTENEH.

A. UYukaruno omno3Han Eneny 3. ogHOH U3 IIECTU IPEABIBIECHHBIX €MY
¢ortorpaduil. Xoa u pe3ynbTaTshl ONO3HAHUSA OBUIM 3a(UKCHPOBAHBI C ITOMOIIBIO
BU/IEO3AINCH.

Take u cam A. YukaTuino ObUI C YBEPEHHOCTBHIO OINO3HAH €IMHCTBEHHBIM
HETIOCPEICTBEHHBIM CBUJETENEM, BUJEBIIUM oOBuHsiemoro c¢ Jlenoit 3. Ha
aBTOOyCHOH OcTaHOBKe B JieHb yOuiicTBa. HecmoTpst Ha TO, 4TO ¢ TOrO MOMEHTa
NPOLIIN TOJbI, CBHUJAETENb YTBEpXKAaja, YTO CMOXKET y3HaTb HEHU3BECTHOIO
MyxanHy. OHa coo0miia Takxke, 9To OblIa OYEHB YIAHMBJICHA, KOTAA y3HANa, UTO 3a
yOuiictBo JleHsl 3. OCy)XIEH Ipyroil 4eIoBEK, COBCEM HE MOXOXHII Ha TOTO, KOTO
OHa BHUJeJIa HA OCTAHOBKE M KOTOPOTO OIucajia B CBOMX MOKa3aHMusX B 1979 .

CrnemoBaTenu TakKe MPEANPHUHSUIA MEPHl 110 BEPH(PHUKAIUN MPU3HATCIHHBIX
nmoka3zaHui oOBHHseMOro. Mecra, moka3anHble A. UHKAaTHIO BO BpeMs IMPOBEPKH

21 AM. Knumanos, OcofeHHOCMU HASHAYCHUS U NPOU3IBOOCMEA CYOCOHO-MEOUYUHCKOT
IKCNEPMU3bl 8eUyeCmBEeHHbIX OOKA3AMENbCME OUONOSULECKO20 NPOUCXONCOEHUS NPU PACCLed08aHUU
youiicms, [B:] Mamepuanvl écepoccutickoti MonoOedxicHol KoHpepenyuu «Axmyanvhvie 80npocol
OuomeOuyuUHCKoll unxcenepuuy, 24—26 cenmabdps 2012 2., Poctos-na-/lony 2012, c. 51.

22 EP. Poccunckas (pen.), Cyoebuas sxcnepmusa: munuumie owuoku, Ipocmnext, Mocksa 2012,
c. 344.

23 WL.H. Top6ymuHcKast, yK. cod., ¢. 175.

24 M. Kpusnu, O. Onbrun, Yuxamuno u e2o xcepmebvt, Usorpad, Mocksa 1996, c. 104.
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MOKa3aHWK Ha MecTe (JIOMpOC ¢ BBIXOJOM Ha MECTO MPOUCIHICCTBHSA) COBIAIAIH
C TeM, YTO YHaJlOCh YCTAaHOBHUTh BO BpeMs OCMOTpa MecTa INPOUCIIECTBUS B Jia-
nexkuM 1978 1. OOBUHSEMBIN XOPOIIO OPUEHTHUPOBAJICS HAa MECTE TPOUCIIECTBHSI,
CaMOCTOATEIFHO ¥ BEPHO OIMUCHIBAN M IMOKA3bIBaJl COBEPIIEHHBIE UM JACHCTBUSI.

B yronmoBHOM Jierie MMENUCh TaKkke TMOKazaHus cBUaeTened. [Ipudem, cuie-
TeJH, KOTOphIE paHee JaBalu Ioka3aHus B aene A. KpaBueHko, XOpOLIO 3aIllOMHUIH
coOprTust nekabpst 1978 1. K cokasieHnto, MPOTOKOIBI, CONEPKaBIINE MX TMEPBO-
HayaJbHBIE MMOKa3aHUs, U3 MaTepUATOB YTOJOBHOTO Jelia HEMOHATHBIM 00pazoMm
HCUE3JIN.

B yromoBHOM nenme mo oOBuHEHHIO A. KpaBueHKO, KITIOYEBBIM JOKa3aTelb-
CTBOM €ro BHHBI ObUTO mpu3HaHme. [lpu3Hanne A. KpaBueHKO «IOATBEPKIAIOCHY
JPYTUMHU JIOKa3aTeIbCTBAMU: MOKA3aHUSIMHU CBUJETEJICH, pe3yabraTaMHu MPOBEPKH
MOKa3aHUM Ha MECTE, 3aKJIIOUEHHUSIMH 3KCIIepTH3. PaccMOTpuM MocienoBaTelbHO
HauBa)XHEHILINE U3 HUX.

B Hauane cnenctBus A. KpaBueHko IocieoBaTeNbHO HE HpPHU3HABAJl CBOIO
BUHY B youiictBe Enens! 3. [IpeacraBui qaske 10Ka3aTeabCTBA anuOM HA TOT Bedep.
Co cJI0B MOI03pEeBaeMoOro, B JHIO yOUICTBa OH OBLIT JI0OMa CO CBOEH OBIBIIEH XKEHOM
u ee noApyroid. Kak Ob110 yCTaHOBIEHO B MOCIEACTBUM, 3aA€P>KaHHOIO TIOMECTUIIH
B OJHOW KaMepe ¢ yOwuiiled m HapKoMaHOM M., KOTOPBIH CHCTEMAaTHYECKH,
KaxJIonHeBHO Oun A. KpaBueHKo, CKIOHSS €ro K NMPU3HAHUIO BUHBIZY, [Ipu-
3HaBasch, A. KpaBueHKO MOCTOSHHO ONIMOANCsl OTHOCHUTEIHHO YHCIIa HAHECEHHBIX
MoTepreBiiell paH, MOCIEA0BATEIbHOCTH CBOMX JeHCTBHIl, a gaxxe mecrta
COBEpILCHUS MPECTYMJICHHs, BHEIIHEr0 BHAa U Bo3pacTa Enensl 3. OmHako, 3TH
«MeJKHe» MPOTHUBOPEUHs OBLINM YCIEIIHO YCTPaHEHBI CIEICTBUEM BO BpEMs
MOCIEeIYIOUIMX AOIPOCOB, OYHBIX CTABOK U MIPOBEPKHU NOKa3zaHUN Ha mecte. HukTo He
o0paTui BHUMaHHE HAa TOT (DaKT, UTO CAWHCTBCHHBIH HEMOCPEACTBEHHBIN CBUICTEINb,
BUJICBIIIAs TIPETIONAraeMoro yOouiily, He pacro3Haia B HUM MPECTYITHHUKA.

Ceugnetensmu B jJene A. KpaBueHko ObLIM ero ObIBIIAs JKeHa, €€ IOApYyra,
«coceq» M0 Kamepe B CIEACTBEHHOM M30JATOpE, KOTOPBIM B MaTepuanax [elna
(GurypupoBan Kak areHT MIUIAIMH II0] TCEBIOHMMOM (IPAKTHKa HCIOIB30BAHUS
MOKA3aHUN TaKUX CBUJETENEH pacrpocTpaHeHa W B [lonblie), a Takke paOOTHHKH
MUIMIAH, «paboTaBmue» ¢ A. KpaBueHko B Havane paccienoBanus. [Ipudem, sxena
A. KpaBueHko u ee moapyra BHauaje IMOJHOCTHIO IOATBEPKAATH alHOU
nojgoszpeBaemMoro. OpHako mocie 3aJepXKaHUS HEOXKUJIAHHO H3MEHHIH CBOM
nokazanus. [loxpyra >keHbl yTBepiKJana BIOCJIEICTBHHU, YTO MOCjie YOWHCTBa
A. KpaBueHKo OJHaXJbI COPOCHI €€, ToBepuia Obl OHa B TO, YTO OH CIOCOOEH
yOUTH U M3HACHIIOBATH peOCHKA.

«Cocen» o kamepe yTBepxkaal, 4to A. KpaBueHKo NpU3HAJICS B COBEPILEHUH
npectymieHus. [Ipudem on He Omn A. Kpasuenko. Chenman TO TONBKO pa3, KOTJa
MOJI03pEBAEMBIIl B Kpackax OMHCal €My COBEpIICHHOE YOUHCTBO.

25 .M. Kocroes, B.E. Buxropos, Poccusa: npecmynnoiii mup, U3x. Onumn, Mocksa 1998, c. 133.
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COTpyIHUKHA MWJIHIUN COOOIINIH, YTO HE MPUMEHSUIM B OTHOIICHUH MOJ03pe-
BaeMoro A. KpaBueHKO HEIOMyCTHMBIX METO/OB BeAeHHUs ciieicTBus. llpuzHanue
A. KpaBueHKo OBIIO C/IETaHO OCO3HAHHO W MOTHOCTHIO JOOPOBOIBHO.

B nene A. KpaBueHko, Takoke kKak u B Jene A. Unkatuio, 3aKir04eHne cyieoHo-
MEJUIIMHCKOM 9KCIEepTHU3bl O MPUYUHAX M XapakTepe cMmepTd Enensl 3. ObLIO
KOCBEHHBIM JJOKA3aTEIbCTBOM €r0 BUHEBI. [IpuHUMas BO BHHMaHWE TOT (DAKT, UTO
K MOMEHTY 3ajepkaHuss A. KpaBueHko paOOTHHKM MWJIMLMU YyXe pacloyiaraiu
MPEBAPUTEIBHBIM 3aKIIIOYCHHEM MEIUKOB, HET HUYErOo YAWBUTEIBHO B TOM, 4YTO
onucaHHbIll A. KpaBueHKO MeXaHU3M COBEpPIIECHUS MPECTYIUIEHUS IMOJIHOCTHIO
COOTBETCTBOBAJ TEM OOCTOSTEIHCTBAM, HA KOTOPBIC YKA3bIBAJIH JKCIIEPTHL

Ha omexae A. KpaBueHKo W Ha OJeXAe IOTEpIEBIICH OBUTM HaHIeHBI
(hparMeHThl pacTeHU TOro ke camoro Bujaa. CriencTBue He OOPaTHIIO JTOJHKHOTO
BHUMaHHUsI Ha TO, YTO COMIACHO TOMY € 3aKJIIOUEHHIO yKa3aHHOE pacTeHHue
(elytrugia) BcTpedaeTcs Bo Bcex pailoHax ropoza Illaxrsl.

A. KpaBueHko, Kak 0Ka3ajioch, UMeN Ty K€ TPYIILy KpoBH — BTOpY1O0, 4To U A. Yu-
KaTuio. [IpourHopupoBaHO TONBKO TOT (DAKT, YTO ATa TPyMMa KPOBH OTHOCHUTCS IO
Hanbolee pacpoCTpPaHEHHBIX.

KiroueByro poms B nmeme A. KpaBueHKo chIrpana IMOX0oXecTb modus operandi
npectynauka. Panee A. KpaBueHKo yke OBUT CyInM 3a aHAJTOTHYHOE MPECTYIUICHUE
B oTrHomeHun 10-metHeld aeBouku. Bomee Toro, mocne coBepuieHus yOuiicTBa
A. KpaBueHko BBIKOJNON moTepueBiieid mraza. B 1979 r. cynm mocuumran, 4To
3aBsi3bIBas maza Enene 3. A. KpaBueHKO MOBTOPHII TOT JK€ CIIOCOO NEHCTBHA.

Ha cButepe A. KpaBueHKO 3KCHEpThl OOHAPYXKWIM MENKHE CJIEIbl KPOBH,
rpynna KOTOpOM coBHajana ¢ IPyNNOd KPOBHU IMOTepHeBLIEH. YTBEpKACHUS
A. KpaBueHKO 0 TOM, YTO 3TO KPOBBH €T0 OBIBIICH >KCHBI, HE MPOBEPSIUCE.
WuTepecHo, 9To BOo BpeMs oObICKa B KBapTupe, 3aHnMaeMoil A. KpaBuenko,
CIIE/IOBATEIIN 3aMETHIIH CIIe[Ibl KPOBH, OHAKO, MX He 3adukcupoBannZ’,

B COBOKYNMHOCTH 3TH [10Ka3aTelbCTBAa IMPUBEIU K OCYKJIEHUIO HEBHHOBHOIO,
XOTsl KOKIO€ M3 HUX M0 OTACIHHOCTH MOIIIO OBITH IIOCTABJICHO 10 COMHEHHE.

B nurteparype MOXKHO BCTPETUTh YTBEpXKIEHHE, UTO ocyxaeHue A. KpaBueHko
K CMEPTHOW Ka3HH ObIIO OOOCHOBAaHHBIM, HECMOTPS Ha TO, YTO TMOKa3allH
nocnenyromue coobiTud. [Ipu 3TOM CChUTAIOTCS HAa «MaJOM3BECTHBINY (akT, 4To
B nene A. KpaBuenko ybuitictBo Emensl 3. He OBUTIO €IMHCTBEHHBIM JITH30I0M €TO
npectynHoil nearenbHoctH. CrenctBueM Obuia Joka3aHa BHHa A. KpaBueHko
B COBEpUICHHH APYTHX mecTH yomiicTB?’. C 3THM CIOXHO cormacuThes. Ilpexne
BCero, OOBMHUTENBbHOE 3aKiroueHue mo jJeny A. KpaBueHKO M MPUTOBOp cCyaa

26 pparmenTsl yromoHoro aema A. Uukartwio mosanee Obimi omyGnukosamsi (H.H. Kuraes,
Henpasocyouvie npuzosopvl Kk cmMepmHoll KA3HU: CUCIEMHbIL AHAIU3 OONYWeHHbX oulubok, 3.
HI'DA, Upkytek 2000, c. 213-254).

27 MLA. TopkyHoB, IIpoGiembl y20106HOl OMEEMCIMEEHHOCTIL 34 COEPUIEHUE OCOBO MANCKUX
npecmynienuil no Yeonoenomy kooexcy Poccuiickoi @edepayuu, «IlpaBo B BoopyxkeHHbIX CHiax»
2005, Ne 8, ¢. 17.
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MIEPBOI MHCTAHIIMK HE COIEPKAT CBEJICHHI 00 MHBIX YOUHCTBAX, SKOOBI BMEHEHHBIX
A. Kpapuenko. Jlaxe, eciii MpUHATH 32 ACHCTBHTEIBHOCTH TO, 4To A. KpaBueHko
MOT COBEpPLINTH €Ile MECTh YOWMHCTB, 3a KaKIO€ C KOTOPBIX eMy OBl Tpo3miia
CMepTHasl Ka3Hb, TO BPSAJ JIM MOXKHO IPUHSTH TAKO€ ONpaBIaHUE SBHOU CyneOHOM
OIINOKH.

O06o0mas cka3zaHHOE, CIIEAYeT OOpaTUTh BHUMAaHHE HA TO, YTO PACCIICIOBAHIE
CEepUIHBIX YOHWIICTB B OOJNBIIMHCTBE CIIy4acB CBS3aHO C PEHOICHHUEM TPYITHBIX
U CrieU(pUUECKUX OPraHU3alMOHHO-TAKTUYECKHX 3a/1au. YCIeX OpPraHOB CIEICTBHS
3aBUCUT BO MHOT'OM OT BCECTOPOHHOCTH M OOBEKTHBHOCTH cleaoBaTesei
U ONEpPATUBHEIX PaOOTHUKOB MPH YCTAHOBJICHHH OOCTOSTEIHCTB COBEPIICHUS
npecTymuieHnid. HapymieHne 3TUX MPHHOWIIOB 3HAYHTEIHHO YBEIHMYUBACT PHUCK
OOBHHEHHS | MOCIEIYIONIETO OCYXKACHUS HEBUHOBHOTO. Oc000€ BHUMAaHUE CIIENyeT
00paTuTh Ha MPOBEPKY MOKA3AHUHN JIHII, MPUIHAIOIIUXCS B COBEPIICHHUS CEPUITHBIX
yOHICTB, a TakXe ION03pEeBaCMBIX M OOBHUHSIEMBEIX, IOCIEIOBATEIHHO
U apryMEHTHPOBAaHHO [OKAa3BIBAIOMIMX CBOIO HEBHHOBHOCTH. CoOOImaeMble MMHU
JeTanu COOBITUH JIOJDKHBI TIIATENILHO M OOBEKTHBHO aHAJIM3UPOBATHCS, COTOCTA-
BIATHCSA C WHBIMH HMMEIONIUMHUCS B Jeje JoKaszarenbcTBamu. KoHKpeTuzanus
W JeTamu3ands MPHU3HATCIbHBIX TOKa3aHWH TOJDKHBI OMPENeNITh CONepiKaHue
U TAKTUYCCKYI0 JIHMHUIO KaxXgoro pompoca. [locie 3aBepmieHHUsS TPOBEPKHU
clieoBaTeNb JOJIKEH THIATEJbHO TPOaHAIM3UPOBATh COOpaHHBIE TO eIy
JIOKA3aTeIbCTBA, MONTBEP)KIAIONINE BUHY IPH3HAIOMIETOCS JHNA (MCKIIOYAB CaMU
MpU3HATCNbHBIE TTOKa3aHUs), Ha IMPEeIMET WX JOCTAaTOUYHOCTU MJsi BBEIHECCHUS
OPUHATUS TOCIEAYIOIMMUX MPOIECCyalbHBIX PEIICHUH MO YrOJOBHOMY JEIy.
Cl10)XHOCTBH pacclieloBaHUs JAaHHOW KaTEeropuM YTOJOBHBIX [€JI, HEMOJHOTa
cilemoBOW wWHQOpPMAIUKM Ha MECTaX INPOUCHICCTBUN, O0O0yCIaBIUBAIOT
HE0OXOAMMOCTh BBIIBIIKEHHUS W IapajICTbHON IPOBEPKH, KaK MHUHHMYM, JBYX
B3aMMOMCKIIIOYAIONIUX BEPCHI O JMYHOCTH MpecTynHuKa. Henb3s 3a0bIBaTh Takke
U TOM, YTO PE3YJbTaThl ONEPATUBHO-PA3BICKHOW JEATEIBHOCTH B YCJIOBHUSX, KOT/a
YTOJIOBHOE JI€JI0 BBI3BIBACT IMOBBHIMICHHBIH OOMICCTBEHHBIH PE30HAHC, MOJKHBI
OIICHUBATHCS JIUIOM, IIPOU3BOIAIIAM paccienoBaHue, Kputumaecku. Cremyet
TpeOOBaTh OT ONEPAaTUBHBIX PAOOTHUKOB MPEAOCTABICHUS OOBEKTHBHBIX,
NOTEHIMAbHO TpOBEpsSieMbIX (aKTHUECKUX CBEJECHHMH, yKa3bIBAIOIIMX Ha
BO3MOKHOCTh COBEPIICHHS CEpHH IPECTyIUICHUU momo3peBaeMbiM. Ocoboe
BHUMAaHHUE JOJDKHO YICIATHCS OIIEHKE U MPOBEPKE ITOKAa3aHUH JIUI, CONEePIKABIIHXCS
B OJTHOM Kamepe C 3aJiepKaHHbBIM, MTOCKONIbKY, KaK CBHIETEIbCTBYET OTE€UECTBEHHAS
U 3apyOexxHas cyjaeOHas MpakTHKa, STH JIMLA MOTYT B CHJIy Pa3lUYHBIX MPUYUH
OTOBapHUBATH ITOJJO3PEBAEMOTO.
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PaccnenoBanne cepuitHBIX YOMIICTB OCIIOXKHSAETCS PAOM THUIHYHBIX OPraHU-
3allMOHHBIX M TaKTHYeCKUX mpobieMm. JlepuuuT BpeMeHH, BHEIIHEE AABICHHE,
CJIOXHOCTb IpOLIECcca JIOKa3bIBaHUS U PO3BICKA MOTYT IIPOBOLIUPOBATH COBEPLICHUE
MIPOLeCCYANbHBIX U KPUMHHATHCTHIECKUX OMMOOK. VX mociaeacTBreM MOXET OBITh
OOBHHEHHE M OCYXJEHHE HEBHHOBHOTO juia. OJHAKO, HE MEHBIIYI0 OMAaCHOCTh
Hpe/CTaBIsIeT CO00H OMMOOYHOE HMCKIIOUEHHE JEHCTBUTENBHOTO MPECTYIMHHUKA U3
Kpyra Hnofo3peBacMbIX. B JaHHOW cTaTbe aHAIM3UPYIOTCS OIIMOKHU, JOMYyLIEHHBIE
OpraHaMu CIEJCTBUS IPU PACCIEJOBAaHHU MPECTYILUICHUN M3BECTHOIO POCCUICKOTO
MaHbska A. Uukaruno.
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Introduction

Civil society is based, among others on the principle of pluralism in the creation
and functioning of trade unions. The Article 12 of the Polish Constitution of 2 April
1997, stipulates that the Republic of Poland shall ensure freedom for the creation
and functioning of trade unions, socio-professional organizations of farmers, asso-
ciations, citizens’ movements, other voluntary associations and foundations!. The
analysis of the characteristics of each organization listed in the Article 12 of the
Constitution leads to the following conclusions: Firstly — The Constitution provides
for the diversity of organizational forms of realization of the right of citizens’ asso-
ciation, and the enumeration of organizations in Article 12 of the Constitution is not
exhaustive; secondly — all the organizations mentioned in Article 12 of the Constitu-
tion have at least 5 common characteristics, which can be considered as a minimum
set of features that characterize them together:

a) they are separate organizations, including a team of individuals, based on
voluntary affiliation to them;

b) there is an appropriate set of rules defining the structure, scope of rights and
duties, which constitute about organizational autonomy and independence of these
organizations;

¢) the activities and objectives of the organization are defined primarily in the
statute and they must be consistent with the objectives of the state;

d) the authorities of these organizations come from the choice of those who
make up these organizations;

e) organizations remain under the control or supervision of public authorities?.

The Constitution of the Republic of Poland in the Article 58 Paragraph 1
stipulated that each individual shall have the freedom of association. There are two

I Freedom of association is both a guiding principle of the political system (Art. 12 of the
Constitution), as well as the individual human authority (Art. 58).
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conclusions resulting from this provision. Firstly, associating is not only a civil
liberty, but it can also be attended by persons not having a nationality and foreigners
(there are restrictions in this regard in other provisions of the Constitution, for
example in Article 11 Paragraph 1 Section 1). Secondly, there were not created
boundaries for forms of association, thereby allowing the society to have freedom to
organize and diversity of its forms in different spheres of life?.

The legislator has divided associations into two main types: subjects to judicial
court registration and non-judicial court registration. The types of the former should
be established by act, which also should include regulations relating to the registra-
tion procedure and forms of supervision over already registered associations (Article
58 Paragraph 3). From this it follows the conclusion that on the basis of the direct
application of the Constitution, you can create all kinds of associations that are not
subjects to court registration, but also to any supervision by state authorities. Their
creation and functioning of them is beyond the sphere of legal regulation®.

Freedom of association has not been outlined in a boundless way. Firstly, the
Constitution of the Republic of Poland of 1997 provides a general indication of the
limits of freedom of association (relating to all forms of realization of this freedom),
expressing in the Article 58 Paragraph 2 a prohibition on Associations whose purpo-
ses or activities are contrary to the Constitution or statutes. Secondly, in regard to
specific forms of associations, the Constitution of the Republic of Poland individu-
alize the limits in using this freedom>. The legislator stipulates, however, that a court
decides about refusing registration or prohibiting activities of such associations.
Here arises the question whether the court may prohibit the association from action,
established and acting solely on the basis of the provisions of the Constitution?
Marek Chmaj answers this question negatively. He writes that: “since such associa-
tions are left outside the scope of legal regulation, it also excludes them from the
jurisdiction of the courts. This does not preclude the possibility of proceeding aga-
inst the persons forming such association or included in the board of directors. If the
activities of those persons are contrary to the Constitution or statute, then nothing
stands in the way to institute criminal or civil proceedings against them on applica-

tion of an authorized entity”.

2 The resolution of 7 judges of the Supreme Administrative Court of 12 December 2005, II OPS 4/05,
ONSAiIWSA 2006, No. 2, item 37, p. 25.

3 See: A. Lopatka, Jednostka. Jej prawa czlowieka, Warszawa 2002, p. 178.

4 See: P. Czarny, Konstytucyjny status jednostki w parnstwie polskim, [in:] P. Sarnecki (ed.), Prawo
konstytucyjne Rzeczypospolitej Polskiej, Warszawa 2004, p. 94.

5 The Constitution of the Republic of Poland prohibits the existence of political parties and other
organizations whose programmes are based upon totalitarian methods and the modes of activity of
Nazism, fascism and communism, as well as those whose programmes or activities sanction racial or
national hatred, the application of violence for the purpose of obtaining power or to influence the State
policy, or provide for the secrecy of their own structure or membership (Art. 13).

6 M. Chmaj, Wolnos¢ zrzeszania sie, [in:] M. Chmaj, W. Ortowski, W. Skrzydto, Z. Witkowski,
A. Wrébel (eds.), Konstytucyjne wolnosci i prawa w Polsce, vol. 3, Wolnosci i prawa polityczne,
Zakamycze 2002, p. 57.
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A principle of freedom of association granted in Article 58 Paragraph 1 is
described more precisely in other articles of the constitution. First and foremost, in
following articles:

+ Article 11 Paragraph 1: The Republic of Poland shall ensure freedom for the
creation and functioning of political parties. Political parties shall be founded on
the principle of voluntariness and upon the equality of Polish citizens, and their
purpose shall be to influence the formulation of the policy of the State by demo-
cratic means;

 Article 12: The Republic of Poland shall ensure freedom for the creation and
functioning of trade unions, socio-occupational organizations of farmers, societies,
citizens” movements, other voluntary associations and foundations;

* Article 59 Paragraph 1: The freedom of association in trade unions, socio-occupa-
tional organizations of farmers, and in employers’ organizations shall be ensured.

Resulting from the Article 59 of the Constitution the freedom to form trade
unions and employers’ organizations in practice guarantees unions the minimum of
their rights necessary to secure the possibility of effective achieving their goals (the
failure to comply with this requirement constitutes a violation of the Constitution).
However, the constitutional legislator left the legislature considerable discretion in
this area, because he did not specify the scope of rights of trade unions in relations
with employers except for the rights to bargain, concluding collective agreements
and organizing strikes. On the other hand, Article 59 of the Constitution contains an
order to provide with the balance of the interests of trade unions, employers and
their organizations’.

The constitution emphasizes the right to bargain as a form of cooperation of
trade unions with employers’ organizations. The negotiated form of determining the
relationship between employees and employers should take into account the princi-
ple of social market economy. The right to bargain, as it is clear from the decision of
the Constitutional Tribunal, is not only a measure of achieving the interests of trade
unions and employers’ associations, but mainly it is the realization of workers and
employers. It also helps to develop solidarity, dialogue and cooperation between

social partners®.

Genesis of norms of freedom of association in trade unions

Trade unions in Polish lands were formed already during the partitions®. The
division of the Polish lands between the invaders, fragmentation of the national

7 Judgement of the Constitutional Tribunal of 28 September 2006, K 45/04, OTK-A 2006, No. 8,
item 111.

8 Judgement of the Constitutional Tribunal of 23 October 2001, K 22/01, OTK 2001, No. 7, item 215.

9 W. Sokol, Zwiqzek zawodowy, [in:] M. Chmaj, W. Sokot (eds.), Mala encyklopedia wiedzy
politycznej, Torun 2002, p. 438.
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society and the legal and political relationships and the level of economic develop-
ment in the individual partitions had a significant impact on the development of
trade unions.

The first trade unions were formed since the mid-seventies of the nineteenth
century in Upper Silesia in Gliwice, Bytom, Katowice and Tarnowskie Gory, on the
initiative of the socialist and Catholic activists!?.

After the end of the World War I, there was a huge growth of trade unionism by
dint of the conditions created by the first regime of the reborn Polish. The decree of
8 February 1919 “concerning the provisional regulations on trade unions”!! greatly
simplified the registration procedure. The other decrees gave the unions the rights
resulting from the introduction of employment service and arbitration system for
regulating the conflicts arising from the employment relationship

Subsequent regulations placed in legal acts of rank of basic law contained not
many issues connected with the freedom of association in trade unions (otherwise
known as the freedom of the coalition). Therefore, it was assumed in Article 108 of
the Constitution of the Republic of Poland of 17 March 192112, that citizens have
the right of coalition meetings, and forming associations and unions. Within the
framework of this regulation, the attention is called to the lack of a clear separation
of freedom of association in trade unions (freedom of coalition) and the generally
understood freedom of assembly.

The Constitution adopted on 23 April 193513 generally did not use the concept
of law of coalition — it included only the general nature clause formulated in Article 5
Paragraph 2, which “ensures that citizens are provided with the opportunity to
develop their personal freedoms, and freedom of assembly, expression and associa-
tion”. At the same time, there was introduced in the Paragraph 3 the provision that
the rights, including freedom of association, are not entitled unconditionally, becau-
se their limit is the common good.

After World War 11, in the new political reality, the trade union movement has
entered an era of monism which was characterized by functioning in labour relations
only one organizational structure that represents the interests of workers operating
under the direct control of the state. The normative foundation of the trade union
movement has become the trade unions act of 1 July 1949!4 functioning for over
thirty years. The basic assumption of this legal act has become the principle of
organizational unity of the trade union movement. As a result, all the so-called
trade unions were forcibly federated in one control panel, which was named the
Association of Trade Unions (Zrzeszenie Zwiqzkow Zawodowych). This institu-

10 W, Rusinski, Zarys historii gospodarczej Polski na tle dziejow gospodarczych powszechnych,
Warszawa 1986, p. 181.

1 Dz, P. P. P, No. 15, item 209.

12 Dz.U. of 1921, No. 44, item 267.

13 Dz.U. of 1935, No. 30, item 227.

14 Dz.U. of 1949, No. 41, item 293.
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tion, acting under the tutelage of the state ruling party apparatus'®, has become
a prime representation of the trade union movement in Poland (Article 5 of the Act
of 1 July 1949).

In the constitution of the People’s Republic of Poland, there were included
normative solutions slightly different than in the Constitution of April 1935. Article
72 of the Constitution'® of 22 July 1952, in the Chapter VIII on fundamental rights
and duties of citizens, assumed that in order to promote political, social, economic
and cultural activity the Republic provides citizens with the right of association and
trade unions and other organizations gather the citizens for active participation in
social, economic and cultural life (Article 84 Paragraph 2)!7. However, the Para-
graph 3 of this provision was of primary importance in terms of restrictions on
freedom of association. It forbade forming and participating in associations whose
purposes or activities inflicted on the socialist system and legal system of the
People’s Republic of Poland. The Article 85 of the Constitution of 1952 was suppo-
sed to emphasize the role of trade unions in the socialist economy, providing for
active participation of these entities in the formulation and implementation of the
tasks of socio-economic development of the country. In the normative ground, this
solution accomplished the Stalinist idea of trade unions fulfilling the functions of the
transmission line of the party to the masses. In this context, it is not surprising that
the right of association, decreed in the constitution, was not supported by any gu-
arantees of independence and self-governance, which in practice until August 1980,
made the noisy constitutional provisions entirely worthless.

The actual monopoly of Trade Unions Association in the People’s Republic of
Poland was broken as a result of events on the Coast in August 198018, Striking
personnel of enterprises demanded, among other things, to decreet the rights of free
association in trade unions. The essence of the problem was the necessity to introdu-
ce the new unions in the legal system, due to legitimate social belief that a totalita-
rian regime by administrative and police measures restricts workers’ freedom of
trade union.

As a result of the agreements made in August, the authorities allowed to form
trade union pluralism, which has become a visible manifestation of the activities of
the Independent Self-governing Trade Union ,,Solidarity” (NSZZ Solidarnos¢), Inde-
pendent Self-governing Trade Union of Individual Farmers ,,Solidarity” and a num-

15 Formally, the Association of Trade Unions was directed by the Central Council of Trade
Unions. However, throughout its functioning, it remained under the strong ideological influence of
political office of the Polish United Workers’ Party.

16" Consolidated text: Dz.U. of 1976, No. 7, item 36 as amended.

17" According to the Leninist conception, the trade unions were supposed to be a school of demo-
cracy, shaping human personality. More on this topic, see K. Krzekotowska, Problemy ruchu zawodowe-
go we wspolczesnym Swiecie, ,,Praca i Zabezpieczenie Spoteczne” 1988, No. 2, p. 33.

18 Before to the strikes on the Coast in 1980, since 1978 there were already “Wolne Zwiazki
Zawodowe”.
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ber of autonomous trade unions. However, after introducing a martial law on 13
December 1981 there was a return to monism in the Polish trade union movement!?.
In 1982, in a situation of deep political crisis and the collapse of a trade union
movement, there was passed the Act of 8 October 1982 on trade unions2%, which in
the Article 52, Paragraph 4 included a principle that only one trade union organiza-
tion can operate in the workplace (OPZZ). The real breakthrough in this matter
occurred after the end of the Polish Round Table Talks, where under the agreement
of 5 April 1989 there was adopted a model of trade union pluralism, whose essence
became the freedom of forming the union organizational structures on the sectoral,
territorial, occupational basis and other. Amendment to the Trade Unions Act of
7 April 19892! finally introduced in the normative sphere the freedom of association
in trade unions in accordance with the principle of discretion. This solution was
subsequently transferred to the current Act on trade unions of 23 May 199122,

The above mentioned agreements of the Polish Round Table, among other
establishments, provided for the restoration of full freedom of association. It was
also considered, that the guarantee of this freedom should be introduced directly into
the Constitution. Adopted on 17 October 1992 the Constitutional Act on mutual
relations between the legislative and executive authorities in the Republic of Poland
and the local government?® called commonly as the ,,.Small Constitution”, in accor-
dance with Article 77 left in force the provisions of the eighth chapter (Basic rights
and obligations of citizens) of the Constitution of 22 July 1952. Article 84 assured
the Polish citizens of the right of association. However, the Article 85, concerning
directly trade unions, stressed their important social role as a representative of the
interests and rights of working people, and indicated the position of the union
movement which was a school of civil activity and involvement in building a civil
society.

As a result of changes in the normative sphere of freedom of association in
trade unions made after 1989 a pluralistic model of trade union movement became
fully operational. It resulted in a bloom of organizations founded on both sectoral,
occupational and territorial basis. Therefore, it happened many times that a few or
even several trade unions represented the workers belonging to the same professio-
nal group.

19 With the Prime Minister’s decree of December 13 1981 (MP No. 30, item 273) the activities of
all trade unions were suspended.

20 Dz.U. No. 32, item 216 as amended.

21 Dz.U. of 1989 No. 20, item 105.

22 Dz.U. No. 55, item 234 as amended.

23 Dz.U. of 1992 No. 84, item 426.
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Fundamentals of freedom of association in trade unions
in the Constitution of the Republic of Poland of 2 April 1997

Adopted on 2 April 1997 the Constitution of the Republic of Poland in Article
12 provides freedom of forming and functioning of trade unions and other voluntary
associations?*. This general directive specifies the Article 59 of the Constitution.
This regulation presents the fundamental trade union freedom in industrial relations
and their guarantees. Concretely, the Paragraph 1 provides the freedom of associa-
tion in trade unions, socio-occupational organizations of farmers and employers’
organizations. In Paragraph 2 and 3 of the Articles 59 it was established the right to
collective bargaining and the right to organize workers’ strikes or other forms of
protest subject.

Freedom of association in trade unions (also called freedom of coalition) and
other trade union freedoms have been recorded in the Constitution among the rights
and political freedoms2>, unlike all other rights and freedoms of workers, which
were situated among the economic, social and cultural freedoms and rights. As
a result, in the political approach constitutional diplomacy?® of the freedom of
association, particularly freedom of association, should be understood as the possibi-
lity of a collective impact of employees on the shape and functioning of broad socio-
economic relations through empowerment in relations with authorities and public
administration. It should be emphasized that in no case, however, this diplomacy of
freedom of association cannot be in a democratic state the pretext to take over the
role and tasks of political parties by trade unions?”.

Against the background of functioning in the past regulations in the Polish legal
system relating to freedom of association in trade unions, the solutions adopted in
the Constitution of 2 April 1997 appear to be comprehensive and widely complying
with international standards in this area. The importance of the constitutional regula-
tion is manifested mainly in the fact that freedom of creation and functioning of
trade unions has been recognized in the Article 12 as one of the basic features of the
system of the Republic of Poland?®,

By analyzing the provisions of Article 12 of the Constitution of 1997, it can be
stated, that not only it enacts freedom of forming trade unions, but also freedom of
action. Thus, in the constitutional area, there had been decreed two other trade union
freedoms, and these are self-government and independence. Without respect for both

24 See in this matter: W. Sanetra, Prawa (wolnosci) pracownicze w Konstytucji, ,,Praca i Zabez-
pieczenie Spoteczne” 1997, No. 11, p. 2 and next; L. Florek, Konstytucyjne gwarancje uprawnien
pracowniczych, ,, Panstwo i Prawo” 1997, No. 11-12, p. 195.

25 See: W. Zakrzewski, [in:] W. Skrzydto, Polskie prawo konstytucyjne, Lublin 2000, pp. 182—183.

26 See: Z. Witkowski (ed.), Prawo konstytucyjne, Torun 1998, p. 96.

27 See esp. W. Sanetra, Prawa (wolnosci) pracownicze..., p. 7.

28 See: M. Sewerynski, Konstytucyjne podstawy zbiorowego prawa pracy, [in:] M. Wyrzykowski
(ed.), Konstytucyjne podstawy systemu prawa, Warszawa 2001, p. 89.
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of these freedoms it is difficult to imagine the free operation of workers’ organiza-
tions2”.

Continuing discourse on the constitutional dimension of freedom of association
in trade unions and other trade union freedoms, it is worth noticing, that Article 59
of the Constitution guarantees freedom of association in trade unions, socio-occupa-
tional organizations of farmers and employers’ organizations. This means that the
authorities and public administration cannot introduce arbitrary restriction of this fre-
edom or deprive the trade union of the powers provided for in Paragraph 230 and 33!
of the Article 2 of the Constitution®2. The adoption of such solutions makes the
normative level of security of associations of employees satisfactory. We should take
into consideration the fact that the importance of such protection in employment
relation decreases as the withdrawal of the state from economic management.

There is no way to separate the reflections on freedom of association in trade
unions from the general assumptions and principles that were formulated in the
Constitution of the Republic of Poland. In particular, the Article 20 of the Constitu-
tion should be taken into consideration, in virtue of which the social market econo-
my, based on the freedom of economic activity, private ownership, solidarity, dialo-
gue and cooperation between social partners, it constitutes the basis of the economic
system of the Republic of Poland. There is no doubt that the market nature of the
economic system largely determined the adopted shape of the freedom of associa-
tion33. A wide emphasis in the Article 59 of the Constitution of the Republic of
Poland the on freedom of association in trade unions and strengthening the freedom
with the right to collective bargaining, strike and other forms of protest is undoubte-
dly an expression of departure from the characteristic of a past era of state interven-
tion in favour of dialogue and partnership.

In the Constitution of 1997, there were introduced the regulatory mechanisms to
serve the reality and applicability of the rights and freedoms decreed in it. It seems
that the central importance has the Article 8 of the Constitution, which in Paragraph
2 states that the provisions of the Constitution shall apply directly, unless the Consti-

29 P. Czarny, B. Nalezifiski, Wolnos¢ zrzeszania sie, [in:] B. Banaszak, A. Preisner (eds.), Prawa
i wolnosci obywatelskie w Konstytucji RP, Warszawa 2002, p. 596.

30 According to Article 59 Paragraph 2 of the Constitution of the Republic of Poland, trade unions
and their organizations shall have the right to bargain, particularly for the purpose of resolving collective
disputes, and to conclude collective labour agreements and other arrangements. See: W. Sanetra, Konsty-
tucyjne prawo do rokowan, ,,Praca i Zabezpieczenie Spoteczne” 1998, No. 12, p. 3; See: L. Kaczynski,
Uktad zbiorowy pracy — problem konstytucyjny, ,,Panstwo i Prawo” 1999, No. 8, pp. 11-24.

31 According to the Article 59 Paragraph 3 of the Constitution, trade unions shall have the right to
organize workers’ strikes or other forms of protest subject to limitations specified by statute.

32 Restrictions on the exercise of constitutional freedoms and rights may be imposed only by
statute and only when necessary in a democratic state for the protection of its security or public order, or
to protect the environment, health or public morals, or the freedoms and rights of others. Such limita-
tions shall not violate the essence of freedoms and rights (Article 31 Paragraph 3 of the Constitution).

33 See: B. Lesniewicz, Wolnosé zrzeszania sie — refleksje na tle Konstytucji RP z 1997 ., [in:]
T. Jasudowicz (ed.), Polska wobec europejskich standardow praw cztowieka, Torun 2001, p. 171.
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tution provides otherwise34. In light of the provisions already quoted above in Artic-
les 12 and 59 of the Constitution, which determine very precisely the scope of
freedom of association, there is no doubt that they are suitable for direct use. Obvio-
usly, these freedoms are not absolute.

Examples of restrictions on freedom of association in trade unions
in the light of international agreements binding on Poland

International agreements permit above all the objective restrictions on freedom
of association in trade unions. In particular, Article 9 Paragraph 1 of the Convention
No. 87 of the International Labour Organisation of 1948 concerning freedom of
association and protection of the trade union rights3> provides for the exclusion of
its provisions in relation to the armed forces and police. A similar provision we can
find in the Article 5 Paragraph 1 of n ILO Convention No. 98 of 1949 on the
application of the right to organise and collective bargaining3°.

However, the Article 1 Paragraph 2 of ILO Convention No. 151 of 1978 con-
cerning the protection of right to organize and procedure for determining conditions
of employment in the public service3’ permits restriction of freedom of association
in relation to public service employees in high positions, whose activities are gene-
rally considered to be related to the creation of policies or managerial functions, or
in relation to employees whose duties are highly confidential.

What is more, the Article 8 Paragraph 2 of the International Covenant on
Economic, Social and Cultural Rights of 196638 permits lawful restrictions on the
exercising of trade union rights by members of the armed forces, police or govern-
ment. Similar provisions are included in the Article 11 of the Convention for the
Protection of Human Rights and Fundamental Freedoms of 19503°. However, the
Article 4 of the ILO Convention No 135 of 1971 concerning the protection of
workers’ representatives in enterprises and granting them simplifications provides
that national legislation, collective agreements, arbitration awards or court decisions
may determine the category or categories of workers’ representatives, who will be
entitled to the protection and simplifications provided in this Convention. It allows
us to limit their range of subjective. Applying these restrictions to particular groups
of workers, however, poses difficulties, as exemplified by the employees of the
Supreme Chamber of Control*0.

34 See: W. Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Krakoéw 2000, p. 20.

35 Dz.U. of 1958, No. 29, item 125.

36 Dz.U. of 1958, No. 29, item 126.

37 Dz.U. of 1994, No. 22, item 78.

38 Dz.U. of 1997, No. 38, item 169.

39 Dz.U. of 1993, No. 61, item 60 as amended.

40 A. Swiatkowski, Glosa do orzeczenia Trybunatu Konstytucyjnego z 21 XI 1995, K12/1995,
,,Panstwo i Prawo” 1996, No. 7, p. 101.
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Constitutional scope of restrictions on freedom of association
in trade unions

According to the Article 59 Paragraph 4 of the Polish Constitution of 1997, the
scope of freedom of association in trade unions or employers’ organizations may
be subject only to such statutory limitations as are permitted by the international
agreements concerning the Republic of Poland. The reference to international agre-
ements is not accidental. International agreements after 1980 paved the way for the
right of association in independent trade unions. They were also support for the
demand to respect these freedoms by the Solidarity movement in the years 1982—1989.
International agreements also affected the shape of the freedom of association in
trade unions after 1989%!. They were also the basis for assessing the scope of
freedom of association in the jurisprudence of the Supreme Court and Constitutional
Court before the entry into force of the Constitution of the Republic of Poland of
2 April 199742,

By virtue of Article 59 Paragraph 4 of the Polish Constitution of 1997, the
freedom of association in trade unions and other trade union freedoms may be
restricted only to the extent permitted by international agreements. Thus, you cannot
completely exclude the given freedom of association. A restriction which is authori-
zed in an international agreement will be no violation of freedom of association. If
the restriction on freedom of association would be greater than permitted by interna-
tional agreements binding on Poland, then it would be violated not only Article 59
Paragraph 4 but also one of the first three paragraphs of Article 59 of the Constitu-
tion of 1997. They guarantee freedoms, which would be unduly restricted. It would
also be a violation of international agreement.

The provision of the Article 59 Paragraph 4 of the Constitution of 1997 is
a self-contained basis for the international agreements in the Polish legal system. If
such agreements would limit the freedom of association, then application (incorpo-
ration) of these restrictions in the Polish legislation of labour is permitted under the

41 See: L. Florek, Wplyw konwencji i zalecerr Miedzynarodowej Organizacji Pracy na prawo
polskie, [in:] M. Sewerynski (ed.), Polskie prawo pracy i zbiorowe stosunki pracy w okresie transfor-
macji, Warszawa 1995, p. 54.

42 In particular, under the Convention 87 of the International Labour Organisation (Dz.U. of 1958,
No. 29, item 125). The Supreme Court concluded that there is permitted the registration of other than
those listed in Article 11 of the Act of May 23 1991 on Trade Unions (Dz.U. No. 55, item 234)
associations set up by the trade unions (A resolution of 7 judges of October 15, 1992, I PZP 35/92,
OSNCP 1993, No. 1-2, item 3). The Constitutional Court has adopted, however, that Article 86 of the
Act of 23 December 1994 on the Supreme Chamber of Control (Dz.U. of 1995, No. 13, item 59) in part
to refuse the right of association in trade unions of employees performing supervisory activities or
control violates standards of acceptable restrictions on freedom of association in trade unions of public
employees, under Convention No. 151 of the International Labour Organisation (Dz.U. of 1994, No. 22,
item 78) — Sentence of 21 November 1995, K 12/95, OTK 1995, No. 3, item 15. See: J. Oniszczuk,
Konstytucja Rzeczypospolitej Polskiej w orzecznictwie Trybunalu Konstytucyjnego, Zakamycze 2000,
p. 410.
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provisions of the Constitution. In this respect, the international agreements are appli-
cable regardless of the fact that they become part of the internal legal order in the
meaning of the Article 91 Paragraph 1 of the Constitution of 1997. Even if such
provision would not exist, an international agreement still would be applied under
Article 59 Paragraph 4 of the Constitution. The act restricting freedoms of trade
union to a degree greater than the international agreement because has no legal force
primarily as an unconstitutional act, and only secondarily as an act contrary to
international agreement*3 (having priority of application over the Act)

On the other hand, even in the absence of standards included in Article 59
Paragraph 4, the restriction of freedom of association would be consistent with the
boundaries for this freedom in international agreements. Commitment to respect
international agreements (Article 9) and considering them as a source of generally
applicable law (Article 87 Paragraph 1), or a part of the domestic legal order (Artic-
le 91) means that agreements cannot be affected by the wider restriction of freedom
of association than they allow**.

The provision of Article 59 Paragraph 4 of the Constitution of 1997 is a special
provision in relation to other provisions of the Constitution concerning international
agreements. It does not exclude the application of those agreements to the freedom
of association regulated by Article 59 Paragraph 1-3. It is related, however, to
a different scope than the restriction of these freedoms and it concerns in particular
constituting positive guarantees of organizing in trade unions®>.

The difference between the above mentioned provisions of the Constitution and
Article 59 Paragraph 4 lies in the fact that they contain slightly different rules of
application of international agreement in the internal legal order. The provisions of
the Constitution of 1997, requiring compliance with international agreements and
regarding ratified international agreements as the source of internal law also include
guarantees not compromising the freedom of association, because they define the
boundaries of these freedoms. National legislation may limit the freedoms of trade
unions, if the international agreement does not prohibit restrictions (they do not go

43 See the Judgement of the Supreme Court of 7 December 1999, I PKN 438/99, under which
provisions of the collective working agreement changing for the benefit of employees the principles of
special protection against dismissal are important, because the Article 240 Paragraph 1 item 3 of the
Labour Code which limits them (Dz.U. of 1974, No. 24, item 141 as amended) is contrary to the Article
59 of the Constitution and the provisions of the Convention No. 87 of the International Labour Organisa-
tion (Dz.U. of 1958, No. 29, item 125).

44 1t is also indicated in earlier jurisprudence of the Supreme Court and the Constitutional Court,
which questioned the restriction of freedom of association before the entry into force of the Constitution
of 1997, despite the fact that the existing constitutional provisions previously contained no similar
standards for Article 59 Paragraph 4. See: J. Oniszczuk, op. cit., p. 413 and next.

45 An example of such guarantees can be the Article 2 Paragraph 1 of the Convention No 135 ILO
concerning the protection of employees’ representatives in enterprises and affording them simplifications
(Dz.U. 0of 1997, No. 39, item 178), according to which in the company there will be awarded to workers’
representatives with such simplifications to enable them quick and effective performing their functions.
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beyond the boundaries determined in the agreement). However, the Article 59 Para-
graph 4 permits on such a restriction, if it is authorized by international agreement.

Giving a separate content to the Article 59 Paragraph 4 in comparison with the
general provisions of the Constitution of 1997 concerning the application of interna-
tional agreements in the domestic legal order is confirmed by the general rule of
interpretation of law, that no provision may be interpreted in such a way as to
deprive it the importance*©.

The provision of Article 59 Paragraph 4 determines the permissible scope of
restrictions on freedom of association in trade unions, which does not mean that
every limitation permitted by international agreement must be introduced into the
Polish law or that already introduced restrictions will go to the limit permitted by
international agreement. General rules of restrictions on freedoms and rights of
citizens decide about the use of a given restriction. As stated in the jurisprudence of
the Constitutional Court the statutory limitation of liberty may be imposed only
when it is necessary to harmonize this freedom with other norms, rules or constitu-
tional values*’. Restrictions of liberty can only be made as necessary. It concerns
keeping proportions between the degree of restriction of freedom of individual and
the rank of the protected public interest. An excessive interference of the state in the
freedom of the individual is forbidden. Restrictions of liberty must be treated in the
category of exception. Their existence must always be the result of clearly formula-
ted statutory provisions and it cannot be based on the presumption.

The provision of Article 59 Paragraph 4 Constitution of 1997 applies to all
international agreements to which Poland is bound in case of freedom of association
rights. This is indicated by the used phrase of international agreements. Above all,
both the Article 9 and Article 87 Paagraph 1 and Article 91 of the Constitution point
to the obligation to comply with all agreements (Articles 87 and 91 — ratified).
Compliance with one agreement, and skipping to another would mean a breach of
this second agreement, for which any provision of domestic law cannot authorize*®.

Formally speaking, the Article 59 Paragraph 4 apply to all agreements, regar-
dless of whether they are ratified agreements with the consent granted by statute
(Article 89 Paragraph 1 of the Constitution) or considered to be of such character
under Article 241 Paragraph 1 of the Constitution of 1997, or agreements whose
ratification does not require or would not require such consent. The discussed provi-
sion does not make any distinction in this area. In practice, however, the ratification
of international agreements regulating trade union freedom, including freedom of

46 Tt would be inevitable, assuming that Article 59 Paragraph 4 repeats only the general principles
of the Constitution concerning the application of international agreements.

47 See the Judgement of the Constitutional Tribunal of 19 June 1992, V 6/92, OTK 1992, No. 1,
item 13; Judgement of 26 June 1995, K 11/94, OTK 1995, No. 1, item 12.

48 By virtue of Article 26 of the Vienna Convention of May 23 1969 on the Law of Treaties
(Dz.U. of 1990, No. 74, item 439) a party may not invoke the provisions of its internal law as justifica-
tion for its failure to perform a treaty.
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association in trade unions, always requires the consent granted by statute, as they

relate to the freedoms and rights specified in the Constitution®’.

The scope of restrictions on freedom of association in trade unions
in the light of the Act of 23 May 1991 on trade unions and other acts

Trade Unions Act of 199150 defines a trade union as an organization of working
people, thus in the subjective scope generally outlines the personal freedom of
association in trade unions. The Act does not define the concept of working people.
It is more comprehensive than the term employees. Its subjective scope includes also
other groups of people than employed in the employment relation. They have been
exhaustively defined in the Articles 2 of the Act.

According to the provisions of Article 2 Paragraph 1 of the Act, all employees
are entitled to full freedom of coalition, regardless of the nature of the act which
creates employment relation®!. According to the provisions of Article 2 Paragraph 1
of the Act, all employees are entitled to full freedom of coalition, regardless of the
nature of the act which creates employment relation.

A similar scope of the freedom of coalition in trade unions have also some
unemployed groups. It refers primarily to members of cooperative productive society.
At this point we should emphasize, that this does not apply neither the candidates nor
members of the household and their family members, even though many times they
perform work for the cooperative societies under similar conditions to its members.

Under Article 2 Paragraph 1 of the Act, the right to form and join trade unions
also have people who perform work under an agency agreement, provided that they
do not have the attribute of the employer at the same time>2.

The right to create and join trade unions in the workplaces also have the people
sent to these workplaces in order to serve alternative military service (Article 2
Paragraph 5 of the Act).

In addition to people who enjoy complete freedom of coalition, there are certain
categories of workers whose freedom of association in trade unions has been limited
to acceding to the existing trade union organization. On the basis of existing legisla-
tion of this type the status have pensioners, retirees, the unemployed and contractors
(home workers). The last ones my join a union only in the workplace, which have
entered into a contract of outwork?3.

49 See Article 89 Paragraph 1 Point 2 in connection with the Article 59 Paragraph 1-3 of the
Constitution of the Republic of Poland of 1997.

50 Dz.U. No. 55, item 234 as amended.

51 See: W. Masewicz, Ustawa o zwiqzkach zawodowych, ustawa o rozwiqzywaniu sporéw zbioro-
wych, Warszawa 1998, pp. 17-18.

52 In practice it means that the agents who employ at least one person within employment relation,
for example, on a basis of employment for a trial period, do not have the right to organize in trade unions.

53 K. Kolasinski, Prawo pracy i zabezpieczenia spolecznego, Torun 1999, p. 284.
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The unemployed do not have rights to form trade unions. However, they retain
membership in the trade union organization, whose member they were before losing
their job. If at the moment of job loss an unemployed person was not a member of
any union organization, he may join it, on the condition that the statute provides
such possibility>*.

Similar solutions in terms of freedom of association as in the case of the unem-
ployed, are applied in relation to pensioners. In light of the provisions of Article 2
Paragraph 3 of the Act they cannot form trade unions®>, but they do not lose the
right to be a member and to join trade unions

Continuing the discussion on the scope of restrictions on freedom of association
in trade unions, we should also focus on people employed in public services. Local
government staff’® and officials employed under the Act of 16 September 1982 on
employees of state offices®’ may form and join trade unions without any limits.
Deviation from this rule was indicated in the Article 86 of the Act of 23 December
1994 on the Supreme Chamber of Control>®, which provided that its vice-presidents,
director general, directors and deputy directors of organizational units, and advisors
to the president are unable to organize in trade unions. This regulation, regarded as
unconstitutional, was repealed by the Constitutional Court of 21 November 1995,
As for the members of the civil service, the Article 69 Paragraph 4 of the Civil
Service Act provides that an official cannot perform any functions in trade unions.
This regulation does not relate so directly to the freedom of association®?.

In the system of Polish law prohibitions on trade union membership was intro-
duced by constitutional rules in relation to persons holding high positions in public
service, who are expected to be independent and impartial. More specifically, these
are the following persons:

* members of the National Broadcasting Council (Article 214 Paragraph 2 of the
Constitution of the Republic of Poland);

* President of the Supreme Chamber of Control (Article 205 Paragraph 2 of the
Constitution of the Republic of Poland);

* The Ombudsman (Article 209 Paragraph 3 of the Constitution of the Republic of
Poland);

54 L. Florek, T. Zielinski, Prawo pracy, Warszawa 2003, p. 308.

55 Organizations focusing exclusively pensioners and retirees are not the subjects of trade unions;
See. K. Kolasinski, op. cit., p. 284.

36 Dz.U. of 1990, No. 21, item 124 as amended.

57 Dz.U. of 1982, No. 31, item 214 as amended.

58 Dz.U. No. 13, item 59.

3 OTKZU 1996, No. 3, item 15.

60 See: G. Gozdziewicz, Wplyw instytucji zbiorowego prawa pracy na status prawny pracowni-
kow stuzby cywilnej i samorzqdu terytorialnego, [in:] W. Sanetra (ed.), Stosunki pracy w stuzbie cywil-
nej i samorzqdzie terytorialnym, Biatystok 2001, p. 43. See the Act of Civil Service of 18 December
1998 (Dz.U. No. 49, item 483).
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 President of the Polish National Bank (Article 227 Paragraph 4 of the Constitution
of the Republic of Poland).

Under Article 15 Paragraph 3 of the Act on the Polish National Bank of
29 August 1997°!, the status of union members of the Monetary Policy Council
shall be suspended for the duration of performing functions.

The issue of freedom of coalition of officers militarized is an important topic.
The full right of coalition have guards employed in commune or municipal guards.
In accordance with the provisions of Article 30 Paragraph 1 of the Act of 29 August
1997 on commune guards®?, they can form and join unions without any restrictions.

As for the officers militarized, whose freedom of association is restricted, there
should be indicated the persons working in the Police, Border Guards, Prison Servi-
ce and the State Fire Service. The Article 2 Paragraph 6 of the Act on Trade Unions
provides that union rights of officers may be exercised only within the constraints
arising from the labour regulations.

According to the provisions of Article 67 Paragraph 1 of the Act on the Police
of 6 April 199093, police officers may associate only in one trade union. So we have
to deal with the case of statutorily decreed organizational monism, because the
officers can only freely decide whether they want to join an existing organization®?.
Analogous legal status have officers of the Prison Service®® and the Border
Guard®. Under the Article 14 Paragraph 1 of the Act on the Prison Service of 26
April 1996 and the Article 72 Paragraph 1 of the Act on the Border Guard, in these
service there can be only in one sectoral trade union.

Continuing arguments about the scope of restrictions on freedom of association
in trade unions of militarized officers, it is worth noting that, in accordance with the
provisions of Article 81 Paragraph 2 of the Act of 24 May 2002 on the Internal
Security Agency and Intelligence Agency and the Article 58 of the Act of 16 March
2001 on the State Protection Office®”, the officers employed within those services
cannot associate in trade unions. Professional soldiers have similar legal status in
this matter. They are also not entitled to form and join trade unions under Article
48a of the Act of 30 June 19708,

On the basis of existing legislation, artisans, taxi drivers, lawyers69, students
and pupils do not have the right to form and join trade unions. It should be
emphasized that the persons performing work under civil contracts (eg part-time

61 Dz.U. No. 140, item 938.

62 Dz.U. of 1997, No. 123, item 332.

63 Dz.U. of 1990, No. 30, item 179.

64 A. Swiatkowski, Zasady prawa pracy, Warszawa 1997, pp. 216-217.

5 Dz.U. of 1996, No. 61, item 283.

66 Dz U. of 1990, No. 78, item 462 as amended.

67 Dz.U. 0f 2001, No. 27, item 298.

68 Ustawa o stuzbie zolnierzy zawodowych (Dz.U. of 1970, No. 16, item 164 as amended).

69 M. Sewerynski, Problemy statusu prawnego zwiqzkéw zawodowych, [in:] G. Gozdziewicz
(ed.), Zbiorowe prawo pracy w spotecznej gospodarce rynkowej, Torun 2001, p. 112.
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work or contract work) also do not have this right. The legislature decided not to
extend the freedom of association on the unemployed employment relationships of
civil nature.

Conclusions

Freedom of association is an extremely important element amongst the rights
and political freedoms. It is the embodiment of human desire to achieve certain
common goals, and action in favour of the particular matter or the idea.

Belonging to various voluntary organizations and their activity is a manifesta-
tion of human individuality, it contributes to self-realization, stresses its freedom and
independence from the state. Functioning of various types of associations, based on
the voluntary work of their members and aimed not at achieving income, serving not
only the satisfaction of private purposes, is not only important from the standpoint of
the legal status of the individual. It may also be included as a part of the so-called
civil society, and thus the sphere of social life with a certain autonomy from the
government70.

Freedom of association has been recognized as a civil liberty. Therefore, the
legislator has made a significant distinction between the right and freedom of asso-
ciation. Granting citizens the right of association means that the legislature is empo-
wered to regulate precisely all forms of the use of this right. Citizens cannot exceed
granted them opportunities to act.

Freedom of association has a much wider dimension. In determining the civil
liberties legislature is not empowered to regulate all the forms of citizens’ activity in
the area of action (freedom), but only to outline a framework, which the citizen
cannot exceed. In certain limits the citizens have an unlimited choice of forms and
methods for use of fieedom’! granted to them. Freedom occurs when the action of
the subject of right is indifferent, that is neither mandatory nor prohibited, and is
both optional and allowed’2. The scope of freedom of association in trade unions
may be subject only to such statutory limitations as are permitted by the international
agreements concerning the Republic of Poland. The reference to international agre-
ements is not accidental. International agreements after 1980 paved the way for the
right of association in independent trade unions. They were also support for the
demand to respect these freedoms by the opposition in the years 1982-1989. Inter-
national agreements also affected the shape of the freedom of association in trade
unions after 1989.

70 p. Czarny, B. Nalezifski, op. cit., p. 591.

71 See: P. Sarnecki, Wolnos¢ zrzeszania sie, Warszawa 1998, p- 25.

72 See: M. Piechowiak, Prawo a wolnosé, [in:] R. Hliwa, A. N. Schulz (ed.), Prawa czlowieka.
Prawa rodziny. 30 lat Poznanskiego Zaktadu Instytutu Nauk Prawnych PAN, Poznan 2003, pp. 37-54.



Restrictions on freedom of association on the example of trade unions in Poland 185

Bibliography

Chmaj M., Wolnos¢ zrzeszania sie, [in:] M. Chmaj, W. Ortowski, W. Skrzydto, Z. Witkowski,
A. Wrobel (eds.), Konstytucyjne wolnosci i prawa w Polsce, vol. 3, Wolnosci i prawa poli-
tyczne, Zakamycze 2002.

Czarny P., Konstytucyjny status jednostki w panstwie polskim, [in:] P. Sarnecki (ed.), Prawo
konstytucyjne Rzeczypospolitej Polskiej, Warszawa 2004.

Czarny P., Nalezinski B., Wolnos¢ zrzeszania sie, [in:] B. Banaszak, A. Preisner (eds.), Prawa
i wolnosci obywatelskie w Konstytucji RP, Warszawa 2002.

Florek L., Wplhyw konwencji i zalecen Miedzynarodowej Organizacji Pracy na prawo polskie, [in:]
M. Sewerynski (ed.), Polskie prawo pracy i zbiorowe stosunki pracy w okresie transformacii,
Warszawa 1995.

Florek L., Konstytucyjne gwarancje uprawnien pracowniczych, ,, Panstwo i Prawo” 1997, No. 11-12.

Florek L., Zielinski T., Prawo pracy, Warszawa 2003.

Gozdziewicz G., Wphyw instytucji zbiorowego prawa pracy na status prawny pracownikow stuzby
cywilnej i samorzqdu terytorialnego, [in:] W. Sanetra (ed.), Stosunki pracy w stuzbie cywilnej
i samorzqdzie terytorialnym, Biatystok 2001.

Kaczynski L., Uktad zbiorowy pracy — problem konstytucyjny, ,,Panstwo i Prawo” 1999, No. 8.

Kolasinski K., Prawo pracy i zabezpieczenia spotecznego, Torun 1999.

Krzekotowska K., Problemy ruchu zawodowego we wspélczesnym swiecie, ,,Praca i Zabezpiecze-
nie Spoteczne” 1988, No. 2.

Lesniewicz B., Wolnos¢ zrzeszania sie — refleksje na tle Konstytucji RP z 1997 r, [in:] T. Jasudo-
wicz (ed.), Polska wobec europejskich standardow praw cztowieka, Torun 2001.

Lopatka A., Jednostka. Jej prawa cztowieka, Warszawa 2002.

Masewicz W., Ustawa o zwiqzkach zawodowych, ustawa o rozwiqzywaniu sporow zbiorowych,
Warszawa 1998.

Oniszczuk J., Konstytucja Rzeczypospolitej Polskiej w orzecznictwie Trybunatu Konstytucyjnego,
Zakamycze 2000.

Piechowiak M., Prawo a wolnosé, [in:] R. Hliwa, A. N. Schulz (ed.), Prawa cztowieka. Prawa
rodziny. 30 lat Poznanskiego Zaktadu Instytutu Nauk Prawnych PAN, Poznan 2003.

Rusinski W., Zarys historii gospodarczej Polski na tle dziejow gospodarczych powszechnych,
Warszawa 1986.

Sanetra W., Prawa (wolnosci) pracownicze w Konstytucji, ,,Praca 1 Zabezpieczenie Spoleczne”
1997, No. 11.

Sanetra W., Konstytucyjne prawo do rokowan, ,,Praca i Zabezpieczenie Spoteczne” 1998, No. 12.

Sarnecki P., Wolnos¢ zrzeszania sie, Warszawa 1998.

Sewerynski M., Konstytucyjne podstawy zbiorowego prawa pracy, [in:] M. Wyrzykowski (ed.),
Konstytucyjne podstawy systemu prawa, Warszawa 2001.

Sewerynski M., Problemy statusu prawnego zwiqzkow zawodowych, [in:] G. Gozdziewicz (ed.),
Zbiorowe prawo pracy w spolecznej gospodarce rynkowej, Torun 2001.

Skrzydto W., Konstytucja Rzeczypospolitej Polskiej. Komentarz, Krakow 2000.

Skrzydto W., Polskie prawo konstytucyjne, Lublin 2000.

Sokot W., Zwiqzek zawodowy, [in:] M. Chmaj, W. Sokét (eds.), Mata encyklopedia wiedzy poli-
tycznej, Torun 2002.

Swiatkowski A., Glosa do orzeczenia Trybunalu Konstytucyjnego z 21 XI 1995, K12/1995, , Pan-
stwo i Prawo” 1996, No. 7.

Swiatkowski A., Zasady prawa pracy, Warszawa 1997.

Witkowski Z. (ed.), Prawo konstytucyjne, Torun 1998.



186 Marcin Kazimierczuk

Summary

Key words: freedom of association, trade unions, civil society, restrictions.

Freedom of association has its origins in an idea of civil society. The civil
society with long and complex history becomes a fundamental element in a nowa-
days discourse on a well governed state. In such context an act of accession of
Poland to European Union means integration with societies associating in various
chains of associations, organisations, fundations, trade unions etc. — in the frame of
what we used to call a civil society.

Freedom of association is an essential element among other political rights and
liberties. Trade unions, for example, are a form of association. Basically, they are
associations of workers organised to protect the interests of their members in front
of the employer. A trade union can represent the rights of employees more efficien-
tly than an employee itself. The scope of freedom of association in trade unions may
be subject only to such statutory limitations as are permitted by the international
agreements concerning the Republic of Poland. The reference to international agre-
ements is not accidental. International agreements after 1980 paved the way for the
right of association in independent trade unions.
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POLISH-GEORGIAN LAW REVIEW
UWM 1/2015

Doctor honoris causa for Professor
Dariusz Szpoper

On October 30, 2015 Ivane Javakhishvili Thilisi State University, the oldest and
the biggest university of Caucasus and Transcaucasia was the host to a gala awar-
ding doctor honoris causa title to Professor Dariusz Szpoper, PhD, the Head to the
Department of Polish State and Law History and Political and Legal Doctrines at the
Faculty of Law and Administration at UWM in Olsztyn. Professor has been awarded
the noblest academic degree by the 16 March 2015 resolution of Ivane Javakhishvili
Thilisi State University Senate for promoting the university beyond Georgia borders
as well as for his academic work related to history of state and law as well as
political and legal thought of lands on eastern border of Russian Empire.

A solemn gala was held in one of lecture halls situated in the main building of
university campus. The event was attended by the highest authorities of Ivane Java-
khishvili Thbilisi State University: Rector — Professor Vladimer Papava, members of
Senate and Faculties’ Boards, as well as the representatives of the University of
Varmia and Mazury in Olsztyn: Vice-Rector for Science, Professor Jerzy Jaroszew-
ski, PhD; Vice-Rector for Education, UMW Professor, Jerzy Przyborowski, PhD;
Dean of the Faculty of Law and Administration — Professor Stanistaw Pikulski,
PhD; and employees of the Faculty of Law and Administration. The hall was also
filled with guests invited from Poland and abroad as well as students of Ivane
Javakhishvili Thilisi State University.

In the opening comment, Rector Vladimer Papav emphasized that doctor hono-
ris causa is presented to the most outstanding academics who contributed greatly to
a given academic community. Professor Dariusz Szpoper’s attitude and devotion to
Ivane Javakhishvili Thilisi State University fulfilled the above criterion. Next, Pro-
fessor Dariusz Szpoper was given credit for developing cooperation between Facul-
ties of Law in Olsztyn and Tbilisi by the Dean of State Law Faculty of Ivane
Javakhishvili Tbilisi State University — Professor Irakli Burduli, who pointed to
organization of annual Polish-Georgian colloquiums which aim at making legisla-
tion and political and legal thought of both Poland and Georgia more familiar. It was
also mentioned that Professor is a member of the Academic Board of annals entitled
“Polish-Georgian Law Review”, a joint initiative of the Faculty of State Law of
Ivane Javakhishvili Thilisi State University and the Faculty of Law and Administra-
tion of UWM University in Olsztyn. In eulogy, Professor Nuzgar Surguadze remin-
ded Professor Szpoper’s academic work and his most significant academic and
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organizational achievements. Moreover, it has been emphasized that academic work
of Professor Dariusz Szpoper perfectly inscribes into state and law history of Geor-
gia, which together with Polish-Lithuanian Commonwealth remained within borders
of Russian state in the 19 and at the beginning of the 20t century.

In his lecture, Professor Dariusz Szpoper presented the development of Polish-
-Georgian relations throughout the ages. He mainly focused on the events happening
in pre-partitions period as told by the Poles residing in Caucasus at the time. Next,
Vice-Rector for Science, Professor Jerzy Jaroszewski, PhD, read out a congratulato-
ry letter from His Magnificence Rector of University of Varmia and Mazury in
Olsztyn, Professor Ryszard Gorecki, PhD, to Rector Professor Vladimer Papava. On
behalf of Alma Mater in Olsztyn its Vice-rector for Education, UWM Professor
Jerzy Przyborowski, PhD, thanked Ivane Javakhishvili Tbilisi State University for
awarding Professor Szpoper with the highest academic title. He also voiced his
hopes for further development of international academic cooperation between the
universities.

The Dean of the Faculty of Law and Administration, Professor Stanistaw Pikul-
ski, PhD congratulated Professor Szpoper on the title of doctor honoris causa and
passion for academic research which has been a key factor for Professor’s interna-
tional success. Professor Nikolai Javakhishvili, PhD, also made a speech wherein he
reminded the beginnings of Professor Szpoper’s cooperation with Ivane Javakhi-
shvili Thilisi State University

The gala was crested with a banquet and dinner hosted by University authorities.

(ed. Przemystaw Dqbrowski)
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The 6th Polish-Georgian Colloquium: History
of the sources of law in Poland and Georgia,
Olsztyn, 30t September 2015

The 6 Polish-Georgian Colloquium: History of the sources of law in Poland
and Georgia was held on 30™ September 2015 in Olsztyn. The cycles of meetings
take place alternately in Poland and in Georgia. This year’s meeting was held by the
Department of the History of Polish State and Law and Political and Legal Doctrines
of the Faculty of Law and Administration of the University of Warmia and Mazury
in collaboration with Ivane Javakhishvili Tbilisi State University and the Cooperati-
ve Research Institute.

At the beginning, the guests were greeted by Professor Dariusz Szpoper. Then
Professor Nikolai Javakhishvili (Ivane Javakhishvili Tbilisi State University) presen-
ted his newly published book: Oczerki istorii gruzino-battijskich wzaimootnoszenij.
The inauguration of the conference was honoured by the presence of Professor
Grzegorz Biatunski, the Vice-Rector for Human Resources and Professor Irakli Bur-
duli, the Dean of the Faculty of Law at Ivane Javakhishvili Tbilisi State University.

During the first plenary session, chaired by Przemystaw Dabrowski, Professor
of the University of Warmia and Mazury in Olsztyn, Professor Igor Andriejewicz
Isajew (Kutafin Moscow State Law University) presented his lecture on the subject
of: Istoriczeskaja tradicija prawototkowanija and Arsen Wazgienowicz Akopian,
PhD, (Yelets State University of Bunin) presented a speech on: Wriemia i legitim-
nost’ zakona. Afterward, Professor Marina Garishvili (Ivane Javakhishvili Tbilisi
State University) held a lecture on the following subject: Institut prawa sobstwien-
nosti po ,, Obozrieniju Gruzii po czasti praw po zakonowiedieniju” Davida Bagra-
tiona (Batonishvili). This session of the meeting ended with the following lectures
given by Mariam Khoperia, PhD, (Ivane Javakhishvili Tbilisi State University)
— The political situation in Georgia in the first half of 14" century and Royal
Charter, created at the initiative of George V and by David Bostoganashvili, PhD,
(Ivane Javakhishvili Tbilisi State University) — Ruissko-Urbnisskoje ulozenije kak
istocznik cerkownogo prawa.

After the break, the chairman of the next session of the conference, Przemystaw
Dabrowski, Professor of the University of Warmia and Mazury in Olsztyn, introdu-
ced Rafat Kania, PhD (Pawel Wlodkowic University College in Plock), who held
a lecture on the following subject: The Criminal Code in the Kingdom of Poland of
1818. The circumstances of the implementation and the fundamental assumptions of
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the first Polish criminal codification. This presentation was followed by the lecture
titled: Statutes of Casimir the Great — the monument of medieval law culture in
Poland delivered by Mikotaj Tarkowski, PhD, (University of Warmia and Mazury in
Olsztyn). The next speaker, Marcin Kazimierczuk, PhD, (University of Warmia and
Mazury in Olsztyn) held a lecture on the following subject: The regulation with the
power of the Act as an element of martial law, and then Oskar Kanecki, the Master
of Law (University of Warmia and Mazury in Olsztyn) discussed the subject: The
deeds of the regional councils of the Grand Duchy of Lithuania. The lecture was
followed by two final presentations given by Pawel Blazejczyk, the Master of Law
(University of Warmia and Mazury in Olsztyn) — Polish Commercial Code of 27 of
June 1934 in the opinion of representatives of interwar and present doctrine of law
and by Professor Nikolai Javakhishvili — U istokow gruzino-polskich wzaimootno-
szenij.

The individual presentations of the meeting participants were interposed by the
discussion on the presented subjects. This conference is to be concluded by the
scheduled publication.

Oskar Kanecki
University of Warmia and Mazury in Olsztyn
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