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Marina Garishvili
Tounucckuii ['ocynapcTBeHHBIH YHUBEPCUTET

HNucTutyT npaBa codcTBeHHOCTH 110 Od03penuto I pyzuu
no yacmu npae u 3axkonoeedenusn Jlapuna barparuonn

I. BBenenue: Ooo3penue I pyzuu no wacmu npag u 3aKoHoedeHus
— ellle OINH MAMSATHHUK APEeBHErPY3MHCKOr0 NMpaBa

TemMa Moero BBICTYIUICHHWsSI — WHCTHUTYT IpaBa COOCTBEHHOCTH B Hawane XIX
BEKa, [0 JPEBHETPY3UHCKOMY INpaBoOBOMY cBomy — (Ob6ospenuto Ipyzuu no uacmu
npas u 3aKkoHogedeHus, aBTOPOM KOTOPOTO SIBISCTCS M3BECTHBIM TOCYIapCTBEHHBII
u oOmiecTBEHHBIN Aedarenb [py3um, nocnenuuil HacnegHuk Kapriau-Kaxerunckoro
npectona JlaBun ['eopruesny barparnonu (baronucnBum).

Obospenue [pysuu no wacmu npas u 3aKkoHo8e0enusi MOTHOCTBIO COCTABIEH
B Poccun, He panee 1813 roga, kak 00 3TOM yKa3bIBaeT MEPBOOTKPHIBATENb TPY/Aa
U COCTAaBHTENb TIIOCCApUs K TeKCTy, mpodeccop AmmonoH PoraBa, mo MHEHHUIO
KOTOpOro, napeBud JlaBuJl «MOr BOCHOJB30BAThCS CBOUM IPEXKHUM INPOEKTOM
— Camapmanu Bamonucweunuc /Jasumuca ¥ TIOCTOSHHO TMOJNB30BAJCA HM...»!.
WU, neiictButenpHo, Obo3perue... — UTOT POCCUICKOTO MEpUoJa JNESTeIbHOCTH
mapeBnda JlaBnaa, korma Oyayddw CEHATOpPOM, OH, (PaKTHUECKH, PYKOBOIWI TOH
3aKOHOJATEeIFHOW KOMHUCCHEH, Ha KOTOPYIO BO3JIOKHIN OOS3aHHOCTH PYCCKOTO
nepeBoga CoOopruxa 3axoHo8 yapsa BaxmaneaVl u, B 0COOEHHOCTH — COOTBET-
CTBYIOLIMX PYCCKOMY 3aKOHOZATeNbCTBY Hadana XIX Beka, craTeil 4acTHOrO Ipasa,
Ia0Bl ¢ WX TIOMOINBIO, PETYIHPOBATH YACTHO-TIPABOBHIC OTHONICHUS B HOBOM
koinoHuun Poccuiickoit mmmepun — Kaptnu-Kaxernn. HeoOxogqumocTh Takoro
MepeBoa BO3HUKIA TMOCJIE TOTO, KaK UMIEPCKHE YHHOBHUKH W HMX TPY3MHCKHE
CIIy’Kalllie TIIETHO MBITAJTHCh HCIPABUTh BO3HMKIINE NMPOOENBI M, HaJJIexkKalle
PETyIupoBaTh MPABOOTHOIICHHS: PYCCKHE HE 3HAIM MECTHBIX OOBIYaeB M 3aKOHOB,
KOTOPBIMH BEKaMM YIOPSIOYUBAINCH YaCTHO-IIPABOBBIE OTHOIIEHUS, a IPy3UHBI HE
IIPU3HABAJIM PYCCKHE 3aKOHBI U, I10 IIPEKHEMY B CyIOIIPOU3BOJCTBE IIPEBOIUPOBAIIO
IPY3HMHCKOE 3aKoHOAaTenbcTBO. ClemoBaTelbHO, OHU HYXXJaluch B KBanudwu-
IIIPOBAaHHOM IepeBozie 3akoHOB maps BaxramraVI. B stux ycmoBusix memecoobpa-

I A.A. Poras (pen.), Bazpamuonu Jasuo, Obospenue Ipysuu no wacmu npag u 3akOHOBCOCHUs,
W3n-Bo AH I'CCP. Tounucu 1959, ¢. 32.
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3HOCTh PYKOBOJACTBAa KOMHCCHEH MpeAnonarajga Kak 3HAaHHE TOHKOCTEH 3aKOHO-
TBOPYECKOM JEATeNbHOCTH, TaK M JOJDKHOIO aBTOPUTETa B IPy3MHCKOM OOILECTBE.
Otu KpuTepuu ynosiaeTBopsul uapesud JlaBuz ['eopruesny barparuonu.

B Obospenuu Ipysuu no wacmu npas u 3axomogedenus muapeBud JlaBunu
noJpoOHO omucai, JeHcTByroIyo Bo Bropod momoBuHe XVIII Beka, cuctemy
BOCTOYHO-I'PY3MHCKOI'O IpaBa. B 4acTHOCTH, 371eCh PacCMOTPEHbl HOPMBI U3
Coopnuxa 3axkonos yapa BaxmaneaVl, 3akoHOHATeNbHBIE aKThl MEpHUOIA
napcrBoBanusi Upaknus II u Teoprus XII. C kakoil xe 1enbio co3aBaioch
Obo3penue...? Tlo Hamemy TiyOouaiimemy yOexaeHur0, napeBud [laBua BeIpasui
OnmaropogHeiimee KelaHWe, 03HAKOMUTH IEPEIOBYI0 YACTh PYCCKOTO OOIIECTBa
C MHOTOBEKOBOW Tpagunueil TPpy3WHCKOW IUBIUIM3AaIlMU U, B OCOOCHHOCTH,
C TPEXTBICAYENIETHEN HCTOPUEH I'PYy3UMHCKOH TOCYylapCTBEHHOCTH U IIPaBOBOM
KYJIBTYpBI, YTOOBI PYCCKHE YMHOBHUKH BO3JCPKAIUCH OT YHH3UTEIHHOTO U HETo-
J00al0IIero OTHOLIEHU K TPy3HHAM, YTO, 3a4acTyl0, UMEJIM MECTO B aJpec HapoJ0B
Kpaiinero Cesepa, Cpenneii Azun u CeBepHoro KaBkaza. 3to — Bo mepBbix. U, BO
Bropbix: JlaBun I'eoprueBuu barpatuonu, BecbMa HauBHO JAyMaj, 4yTO, KOIJa-
HUOy/b, 0 Bone Oobell, Poccus BHemuieT mpockbe mapeBuda JlaBuga u apyrux
FPY3UHCKHUX MAaTPUOTOB M BOCCTAHOBHUT TPYy3MHCKYI0 LAPCKYIO BJIACThb.
BiaroponctBo napesuua JlaBuaa NpOSIBUIIOCH JIMIIL B HEYyracaeMoM JKEJIaHUU
BOCCTAHOBIICHUS I'PY3HHCKOH TOCYIapCTBEHHOCTH, a HE B CTPEMJICHHM IIPECTO-
no3amenienus. OcymiecTBUTh cBoro MeuTy JlaBua barpatuonu mneitajncs uepes
Obo3penue [py3uu no yacmu npas u 3aKoHosedeHus, KOTOpoe U M0 COJAEPKAHHUIO,
U 110 3aKOHOAATEIBbHOM TEXHUKE cXoxke co BTOpbIM cioeM Camapmanu bamo-
nucweunuc J{asumuca, T.e. ¢ «C» cBOJOM, KOTOpbId mapeBuu JlaBuj coznpan
B [letepOypre, B 1811-1813 ronmax.

II. CrpykTypa n ocHOBHBIe Nos10:keHuss O6o3penua I'pysuu no wacmu
npae u 3aKOH06EOCHUA

Ha ocnoBe O6o03penus... mpeaycMaTpuBaitach peryisiius CIeAyIOIINX
MpaBOBBIX OTHOHIEHUH: Bepa u mpucsra. Llaps n napcrByromuii 1oMm. [[yXoBEHCTBO.
Boennbie cunsl. Hempemennoit mapckoit Coser. MHocTpannbie aema. Hapossr,
I'py3uro Hacensdromue, UX BEpOUCIOBeNaHUE U IpeuMyliecTBo. Kas3eHHble,
JIBOPLIOBBIE, IIEPKOBHBIE U TOMenM4ubH KpecThsiHe. [IpiTka. O cBuperensax. Lltpad.
Yunsl 1 gomwkHoctu. HaponHoe npocBewenue. JeiicTBus NpoTUB OOIECTBEHHOIO
U rocygapcTBeHHOro mnopsaka. byHT. OOGHaxxenue opyxus. HeyBaxenue k cynu-
muiy. ITonatu u nomumssl. Ilpunucka B KpenocTs uyxecTpanues. [lepeceneHisl.
Jloxusle noHocutenu. Ilnennuku. bpans u nuuHas obuna. Vsmena. Jle3epTupsl.
Hacwime. [TobGer. Manoymue. [Tonasimme B tuieH. BeipyOka uyskoro caga. Toproseie
mond U Kynubl. ONeKyHbl M JOJDKHOCTh MX — Bekwid. llpugaHoe — M3UTEBH.
Bekcens u monroBele o0si3aTenbcTBa — TaMacykuca. DanbimBas MoHeTa. CMepTo-
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youiictBo. Hacumnme, rpabexx u pas3boii. Kinesera u kiaeBeTHUKH — orayno. Kanainsl.
I'paxnane u kynusl. O kaprouHoil urpe. O cyabe, U300JIMYEHHOTO B M3JJOUMCTBE.
Bbpaunoii pazBon. Camo3BaHlbl. Apxuepen apMsHcKue. Kpeaurop, JOMHKHUK U 3aJI0T.
YMBIIIUIEHHOE BITyCKaHHWE YYXOH CKOTHHBI B CBOHM call, 4To0 yOuTh MX MO yTpa-
BieHu0. Pemecnennnku. binanku u 1. 1.

1. MHCTUTYTBI 4YaCTHOTO MpaBa

Obospenue Ipy3uu no uwacmu npag u 3aKonogedenus — COOPHUK
CPEIHEBEKOBOIO IIPaBa, PEryIupyeT MHOTME MHCTUTYTBHI YacTHOro mpasa. 595-596
cratbu O6o3penus..> KacaloTcs HeoOXOIMMOCTH COBMECTHOM JKH3HHM M JIEATelb-
HOCTH JIFOJIeH, KaK pa3yMHBIX CYIIECTB U BO3MOKHOCTH TONyYEHHS UMHU B3aMMHOM
BBITOJIBI, TIPU BceoOmieM 3akoHomociaymanuu. Llapesuu JlaBua moydvan, 4To
HEYKOCHUTEJIbHOE COOJI0AEHNE 3aKOHHOCTH — 3aJIor BHEWIHEH Oe30macHoCTH
U BHYTpPEHHEH CTaOMIBHOCTH 00IIecTBa. [10aTOMY, KaXKIbIii WiIeH 00IIeCTBa JOJKEH
3a00TUTBCA O ONAromONy4YHH BCETO COIIMyMa M €ro MOJUTHYECKOTO OpraHu3Ma.
JIume pu BEpXOBEHCTBE 3aKOHA MOXKHO JOCTUYB MpOrpecca B rocyaapcTBe. 3aKoH
CTPOTO HAaKa3bIBaj 3JOCTHBIX HapyLIUTeNedl TpakJaHCKUX clIellok. B apyrux
craTthbsix (289-294, 640—641) 3akoHOIATENb YCTAaHABIUBAI OTBETCTBEHHOCTh B OTHO-
IICHWU KaK JOJDKHOCTHBIX JIMI, TAaK M BCETO OOIIECTBA, €CIM MMEIH MECTO SBHOE
HapylIeHHWe 3aKOHAa W HEYBaXXUTEIbHOE OTHOIIEHWE K CyaeOHOW BiacTu,
HETIOBHHOBEHHUE €0 PEIICHUSM, HEOOOCHOBAaHHOE OOKAIOBaHHE CYICOHBIX aKTOB,
HECMOTpPsI Ha UX 3aKOHHOCTb. [10j00HBIE NesHUs, 110 MHEHHUIO IlapeBuua JlaBuna,
HAHOCHJIM HEMOMPOBUMBIN yIIepO aBTOPUTETY IOCYAapCTBa, TOpaKaas B OOILIECTBE
WUITI03UI0 O€3HaKa3aHHOCTU M BCENO3BOJEHHOCTU. BHenpeHue mpuHIHIIA
3aKOHHOCTH U IMPaBOIOPSIKA, UIT KOTOPBIX aBTOP BBEN B MPAaBOBOH 000POT BechMa
OpUT'MHAJIbHOE I'PY3MHCKOE NOHATHE — «Kapruepeba» (Xopoluee 1es0), CBUIETENb-
CTBYET O BIUSHUM HUJeH eBpomeickoro [IpocBeTuTeNbCTBA U €T0 OCHOBHBIX
MIPUHITUTIOB Ha IOpUAXYecKue B3Ikl JlaBuaa barpatnonu.

A) Cy0beKTbl YaCTHOIO MpaBa

CyObexTaMu 4gacTHOro mpasa, 1o 421422 craresim O6ospenus... ObUIN: LAPh
U €r0 CeMbs, BCe TPHU KAaTETOPHH TaBaAoOB (KHA3eH) M BCE UYETHIPE KATETOpUU
azHaypoB (mBOpsiH), mocTturmux 20-1eTHETo BO3pacTa W HE JHIICHHBIX
JIEeCIIOCOOHOCTH B BUAY IYIIEBHOTO PAacCTPOicTBA M CIa0OyMEs. 3aIluTa IpaB
U HHTEPECOB HECOBEPIICHHOJIETHHUX M COBEPIICHHOJETHHX, HO HEICECIIOCOOHBIX
mai (B BUAY UX JTyIIeBHOH OoNe3HW MM ci1abOyMusi) BO3Jaraiach Ha WX BEKUIH
— ONEKYHaxX W IOICYHTEISIX, KOTOPHIM B (OOo3peHuu... TTOCBEIICHO CYIIECTBCHHOE
konuuecTBO crtareit (423-448 — «OmnekyHH W WX JODKHOCTH — BEKHIINY).
3akoHO#ATeNb HE 3a0BIT, YTO MHCTUTYT ONEKH M IONEUYUTEIHCTBA HE OBUT UyX[

2 Tawmsxe, c. 319.
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JPEBHETPY3UHCKOMY IIPaBy H, B COOpHUKE, TOBOJIBHO YETKO, OTPEACIII OCHOBAHUS
BO3HHKHOBCHHUS OIMEKH W IOIMEUYUTENHCTBA, IpaBa U OO0SI3aHHOCTH OIECKYHa
(TromeunTENA) M OMEKAaeMOTO, BO3pPACcT OMEKAEMOTO JIMIA, €r0 JMYHOE U HMYIIe-
CTBCHHOE IIOJIOKCHHE, YCIOBHS MPEKpAIICHUS ONEKHM M IOMEUUTENbCTBA M JP.
apesuu /JlaBug mpsMo yKa3blBal, YTO Ha3HAYECHHE BEKWIM — OIEKyHAa BBI3BAHO
OCHPOTEHHEM JIHIIa B MAJOJETHEM BO3pacTe, KOTJa OH €Ile He JOCTHUT BO3pacTa
JIEeCIIOCOOHOCTH H IMO3TOMY HE MOT CaMOCTOSTEIBHO OCYIIECCTBISTH CBOH IIPaBa
U oba3anHOCTH. Omeka MpojoKagach MO CPOKAa JOCTHXKCHUS COBEPIICHHONCTHS,
T.e. — 10 20-1eTHero Bo3pacta. [TaBHON O0s3aHHOCTHIO BEKHUIW ObLa 3alluTa
MMYIICCTBEHHBIX IIpaB OIEKAeMOTo JIMIA, B TOM YHCIC W Ha Cyle. 3amuTa Ke
JMYHOCTH OTIEKaeMOTO BO3JIarajach Ha €ro Haa3WpaTellsd, €CIH CUPOTa HE MPOKUBAI
B CeMbe CBOEro BeKwin. OMEKyHCTBO BO3JArajoch JIMINb Ha JIHI[ OJarOpORHOTrO
IMPOUCXOKICHUS — YECTHBIX U OCCKOPBICTHBIX. 3aKOHOMATENb YETKO ONPEEeNsiI
KaXIyI0 CONHAIBHYIO KaTEerOPHI0O W COOTBETCTBYIOMIMX €H OMEKYHOB: i Onaro-
POAHOTO JIAIA ONEKYHOM MOXKET CTaTh TOJNBKO JIAIO OJaropOTHOTO MPOMCXOMKICHHIS;
JUISL TOPOXKAHUHA — TOJBKO TOPOXKAHMH; ATl APCKUX KPECThSH — TOIBKO MOYpaBBI
U HaIBajJbl 3THX KPECThSH; a 3a00Ty 00 OCHPOTEBIIUX TOCHOACKUX KPECThSHAX
3aKOH BO3JIaraj WX KPEMOCTHUKOB. B O6ospenuu... NOMYCKAIOCh OCYIICCTBICHHE
MTOJTHOMOYHH OITIEKYHCTBA W CO CTOPOHBI POAWTENCH MaloNeTHUX cUpoT. OmHaKo,
IpU HECOOTIOACHUM WM HENOJKHOM COOJIOICHUH MMH CBOUX O0S3aHHOCTEH, OHU
W3TOHSUINCH C ONEKYHCTBA M HECIH TOJHYI0 MaTepHalIbHYI0 OTBETCTBEHHOCTH 32
MPUYHHEHHBIH ymiep0. 3mech K€ pacCMOTPEHBI CIIydad ITONEYHTENBCTBA HATl
HEJIEECIIOCOOHBIMU JIMIIaMH, KOTOPBIC JHUIIAIHCH BO3MOKHOCTH OCYIIECTBICHUS
CBOUX NpaB M O00A3aHHOCTEH MO NMPHUYUHE TDKEIOH HEM3ICUMMON OOJe3HH WIN
MICUXUYECKOTO paccTpoiicTBa. B maHHOM ciydae, CpOK IOIIEUHTENHCTBA HE OBLT
OTpaHUYCH, KPOME TEX CIy4aeB, KOTJa JIUIO BRI3JOPABINBAIO WM BCTYHAJO B Opak,
uMesl COOCTBEHHOE 3/0pOBOE COBEpIIEHHONETHee MoToMCTBO. I[locie mcTedeHus
CpOKa BEKWJIbCTBA, OTMIEKYH 00s3aH ObUI MPEACTaBUTh OTYET O MPOJeNaHHOK padoTe
OBIBIIEMY OIEKaeMOMY, — TEIeph YK€ COBEpIICHHOICTHEMY JHIY. B ciydae
MIPEXKICBPEMCHHONH KOHYHHBI ONCKYHA HJIM TOICYHTEIS, OMEKY M MOMCYHTEIHECTBO
MaJIoJIETHEH CHPOTHI MM COBEPIICHHOIETHET0 HENEECHOCOOHOro JHIa, MPOJO-
JKadd HACIEAHHUKU yMEpPIIETO WM, MPU IMOJHOM COONIONCHUHU BBHIIIETIEpe-
YHCJICHHBIX YCIOBUH, HA3HAYAINCH HOBBIC BEKIHIIH.

B 3HaunTenpHON CTENEHHW OTpaHUYMBAJIACH MPABOCYOBEKTHOCTH HH30B
TPY3MHCKOTO OOIIECTBA — KPECThSH. 37€Ch XK€ 3aKOHOAATEIbh OTOBOPHI NPABOBOM
CTaTyC TOTO ITHHYECKU HETPY3MHCKOTO HACEJICHUS — apMSHCKOTO U EBPEHCKOTO,
KOTOpOE BIPaBE 3aHUMATHCS TOPTOBJIEH, KaK BHYTPH CTPAHBI, TaK U C JIPYTHMHU
ctpanaMu. B 214-218 crarbsax O6ospenust... perIaMEHTHPYETCS PaBOCyObEKTHOCTh
Pa3IUUHBIX 00BETUHEHHUH — TOBAPHIIECTB.
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b) IlpaBo coGcTBeHHOCTH: BH/IbI, BOSBHUKHOBEHNE M 3alIUTa

Ha nam B3miAxa, IaBHBIM pPe3yJbTaTOM BO3JEHCTBUS HIEH eBpoIeiickoro
[Mpoceemenus Hax aBTropoM Ob6o3peHus..., OBIO TMOAPOOHOE YHOPSIOUCHUE
WHCTHUTYTA MpaBa COOCTBEHHOCTH.

B mo3nHee cpeqHEeBEKOBbE 3aKOHHBIMH OCHOBAHHSMH BO3HHUKHOBEHHS MpaBa
coOcTBeHHOCTH B [py3mm, mo mpexxHeMmy, OBUIM: Iapckas BOJS — 32 BEPHOCTH
IPECTOITy; MpHOOpETeHNE TIpaBa COOCTBEHHOCTH B TIOPSIKE €T0 OTIYKACHHS, ITyTeM
BKIIIOYEHUSI B TPaXKJIAHCKUH 00OpOT; HacleloBaHHE COOCTBEHHHUKY; MPHUCYXKICHUE
B CylieOHOM mopsijke. Bo3zHuKHOBEHHE MpaBa cOOCTBEHHOCTH BCELIEIO 3aBUCHIIO OT
napckoit Bonmu. CornacHo 826—831-of crathsiM O603peHus..., NAPCKUE TPAMOTHI
U yKa3bl («IIKaTOOWC IUTHU» H «OKMICa») CYHTAINCH HanOOJee BaXKHBIMH, IO
IOPUINYECKOH chile, TOKyMEHTaMH, PHUCBANBAIOIIUMHE JIUILY TIPABO COOCTBEHHOCTH
Ha HeIBMKUMOE uMyllecTBO: «828. IlokamoBaHHOE IO HUM HMEHHE OCTaeTCs
HaBCerza B MOJHOM PacHOPsDKEHUH U HACJIEACTBEHHOM BIIAJIEHUU TOMY, KOMY JaHa
rpamota. 830. I'paMOTBl M yKa3bl, OOBSBICHHBIS MO CMEPTH IIapel, O3HAYCHHBIX
B HHX HMEHHil BO BIaJICHUM 33 TIOMEIIHKAMHU He YTBEPAKIAIOT»>. 3aMETHM, 4TO aBTOP
0c000 TPEeANUCHIBACT HE3BIONIEMOCTh COOJIONCHUS YCIOBHH JEHCTBUTEIBHOCTH
apckod rpaMoTel U Kymuen (ct. 352-354 Obospenus...). B oTHOMmEHNH mapckon
rPaMOThI MPSIMO YTBEP)KJIAeTCA MPE3yMILMs JeHCTBUTEIBHOCTH JAaHHOIO aKTa, JJIs
m000i "acTHO-IpaBOBOM ciaenku. Ee cuia pampocTpaHsSeTcss M Ha BCeX JIUIL,
MIEPEUYUCIICHHBIX B JIaHHOM aKTe, Jake€ B TOM CJIydae, €CJIM, BIIOCIEICTBHH, OHH

TIOJBEPIVINCH POIHUTENIHCKOMY IPOHM3BONY HpH pasjene obmeil cobcTBenHOCTH?,

JlanHoe ycioBHe paclpoCTpaHsAeTcs W Ha 6IarompuoOGpeTeHHOe HMYIIECTBO .
A B 353-354-011 craThix ykazaHo, uTo: «Korzga mpu moxkaloBaHUM HMEHHS
B TpaMoTe O3Ha4eHbl OyAyT MMEHa JeTei WM POACTBEHHHKOB, TOT/A BIACTb
pOAMTENbCKASE HE MOXKET PaclpOCTPaHATHCS HA PACIOPSKEHHE OHOIO IO BOJE
cBoeil. To ke camoe COXpaHSETCSs M B MMEHMSIX ONaronmpuoOpeTeHHBIX, KOTaa
BIHITYTCS B KyIueil KpemoCTH MMeHa JeTeiin .

DKOHOMHYECKUH Iporpecc oOIIEcCTBAa HEPA3pPbIBHO CBA3aH C HPaBOM
CBOOOIHOTO TPHOOPETEHHS U OTUY)KACHHUS MMYIIECTBA, IPH CTPOTOM COOTIONCHUH
HAJUIEXKAIIETO MOPsIIKA KyIUTH-TIPOJaKH JBIKUMOTO M HEBIKMMOTO MMYIIECTBA.
Cormacuo 717-720-o0it cratbsam O6o3penus..., €CIn UMYIIECTBO HE SBISIETCS
CIOPHBIM MJIM HE MOABEP>KEHO 3alpeTy Ha OTYYKACHHUE, JOIyCKallaChb €ro CBO-
OomHas KyIuIg-Tpojaxa, 1o Jo0poil Bojie MpoAaBIa U IMOKYIAaTeNs, ¢ COOTIONCHNEM
YCTaHOBNEHHBIX Hpexanucanuil. IlepBeiM menoM, B CyeOHOM MOPSAKE BBISCHSUIICS
cTtatyc umymectsa. Cyz, myTeM MHCbMEHHOTO 3alpoca, HaBOAWI CIIPABKU: HE OBLIO

JIXU OHO CHOpPHBIM, HCEPA3ACICHHBIM MCEXKAY HACJICIHUKAMH CO6CTB6HHI/IKa,

3 Tamxe, c. 357-358.
4 Tamxe, c. 280-281.
5 Tawmsxe, c. 281.

6 Tamxe.
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3aJI0KEHHBIM TOJ KPEJAUTHI, MOJIBEPIKEHHBIM 3allPETy Ha OTUYKJEHHE IO [aPCKOMY
yKa3y. YIOBIETBOPHUB JTH TPEOOBAaHHS, IOMYCKAaIOCh CBOOOTHOE OTUYKICHUE
AMEHUH. DTH K¢ TpeOOBaHUs 3aKPEIUBLINCh U 33 POAOBHIMH M HACICICTBCHHBIMU
uMeHusMuA. OIHAKO, HEOOXOAMMBIM YCIOBHEM OTYYXJACHHS POJOBBIX M Hace-
JICTBEHHBIX UMEHMI OBUIO OTIOBEHIAHHME BCEX POJCTBEHHHKOB M TOTEHIIMATBHBIX
HACJICTHUKOB TAHHOTO MMYIIECTBA, IIOCKOJIBKY OHH IMOJB30BAINCH MPHOPUTETHBIM
IpaBOM €ro npuoOpereHus. Hapymienwe wim naxke — IODKHOE HECOONIOICHHE
JaHHBIX TpeOOBaHUN, MO3BOBSAJIO HEAOBOJBHOMY POJAMYY WU HACIECIHUKY,
OCMIapuBaTh KyIUTIO-NIPOJAKy HMEHUS, C YTBEPKJICHHEM €ro 3a coboro. A TOKy-
MaTeII0 UMCHUS BO3BPALIANCh, YIUTAUCHHBIE UM 3a MOKYNKY AeHbrH. CTpOrocTh
JAHHOTO TIOPSIKAa PAacCIpOoJaXXH POJOBOH M HACIEICTBCHHOW COOCTBEHHOCTH,
CYIIECTBEHHO CMATYaiach JUIIbL B TOM cllydae, €clii peyb Ija 00 HMEHHSX,
MOJIBEPKEHHBIX OIMYCTOIICHHIO, B PE3YJIbTaTe BTOPIKEHUS WHO3EMHBIX 3aXBATYHKOB.
B 720 crarbe O6o03penus... OTOBOPEH TOPSIOK NMPUOOPETEHUS ATON KaTeTOPHUH
HEIBIDKMMOCTH, NPHHAIEKAIIEH IPy3HHCKOH 3HaTh’. 3aKOHONATENb YCTAHOBHII
PEKUM HEOTPAaHMUYEHHOTO OTUY)KJICHHS TaKOW HEABMKUMOCTH, Ja0bl HE JOMYCTUTh
ee TIPeBpaIIeHHs B MyCTOIIb.

[IpaBo coOcTBEeHHOCTH TIepeaaBanoch mo HacieacTBy. CormacHo 196-0it cTaTbu
Obospenus...: «Bce KHDKECKHE W ABOPSHCKUE (aMIIIMM MY>KECKOTO IOJa IIPaBoO
HACJIE/IMS Y/IEPKUBAIOT UepPEe3 YEThIPE KOJICHA 110 JTMHUH HUCXOMIIECH»S.

Camoit mpouHoit opmoii mproOpeTeHUs MmpaBa COOCTBEHHOCTH 3aKOHOIATENb
CUHTANl KyNuylo, Ha OCHOBE KOTOPOH m00oe IUIo, 0e3 OrpaHWYCHUI, MOTIO
npuoOpeTaTs Kak ABMKUMOE UMYIIECTBO, TaK U HEABMIKUMOCTD — IPH COOIONEHUH
OTIPENICICHHBIX YCIOBHUH (MPEIBOPUTEIBHOTO OOpalleHusi B MECTHBIE OpraHbI
VIpaBICHUSI U B CYH, IJIS BBUICHEHHUS IPABOBOTO CTATyca HEIBIDKUMOW BEIIH).
B 642-647 crtatbax O6Oo3penus... OAPOOHO ONMKMCAH KPYT JIMI[, 32 KOTOPBIMHU
3aKpEIICHO MpPaBo COOCTBEHHOCTH HAa OIAarompHOGPETeHHOE MMYIIECTBOY.
[IproGpeTeHne MaHHOTO BUIA COOCTBEHHOCTH MPEJHAUEPTANOCh IJIST BCEX COCIO-
BHUH Tpy3WHCKOTO 0O0mecTBa. brarompmoOpeTeHHOE HMYIIECTBO COXPAaHSIO
TBEPIOCTh M HE3BIONIEMOCTh 32 €ro BIaJeibleM KaK IIPH CBETCKOU (opme
YTBEPXKACHUS, TaK U TPU JYyXOBHOM OTKaze. JleTsM u HacieqHHKaM COOCTBEHHHKA
61aronproOpPETEHHOTO MMYINECTBA BOCIPEINATIOCh HApyIIaTh BOJIO MX MPEIIe-
CTBEHHHKA. JIWIIb mapckuil yka3 y3akoHHBAJI MOPSIOK IEPeladydl dTOr0 UMYIIeCTBA
B pacIopsDKEHHE JAPYroro poaa. B ciydae BO3HUKHOBEHHs CyA€OHOH TSKOBI 11O
MOBO/IY BO3MEIIEHHsI yiiepOa 1 apecta OJaronpuoOpeTeHHOTO MMYIIECTBa, B CYET
B3BICKAHUS JIOJITA, CHOP pas3pemancsd TOIbKO B CyIEOHOM TOpSJIKE, C y4acTHEM
OecpucTpacTHBIX cyneil. Eciam mputs3anus McTHa OBUIH CIIPABEJIUBEHI, JONT
B3BICKMBAJICSI C OTBETYMKA, a apecCTOBAaHHOC HMMEHHE BO3BPAINIANIOCh €€ XO3SIHHY.

7 Tamxe, c. 341.
8 Tamxe, c. 255.
9 Tamxe, c. 329-330.
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OcoOeHHOCTRIO OIaronpuoOpPETEHHOTO MMYIIeCTBa OblIa BO3MOXHOCTH €ro
mepenayy 1Mo HAcIeACTBY keHe. [laHHoe IMpaBO 3aKOHONATENFHO PETYIHPOBATIOCH
B 613-615-011 crarhiax 06o3peHuﬂ...1O. Kena cramoBmiiach HaCJIEIHUILEH
OnaronpuoOpeTEeHHOTO MMYIECTBA MYyXa M MOTJa UM paclopsKaThes, Kak
COOCTBEHHBIM TPHUIAHBIM, €CIH Tepeada HMYyIIeCTBA OCYIIECTBIUIACH B 3aKOHHOM
MOpSIIKE W TIPH HauIekameM O(pOpPMIICHUH COOTBETCTBYIOIIEro akra. HecoOumro-
JICHWE BBIIIEYKa3aHHBIX YCIOBUU ACHCTBUTEIBHOCTH Tepenadn Omaromnpuobpe-
TEHHOTO MMYIIECTBA, HCKIIOYAI0 IPAaBO IEepeaadn TaHHOTO BHIA UMYIICCTBA JKCHE
U OHO CTaHOBWJIOCH OOIIEPOTOBOH COOCTBEHHOCTHIO (paMIITHE €€ OBIBIIEr0 MyKa.
B cayuae yTBepxkaeHUs OnaronpuoOpeTEeHHOTO HMYIIECTBa 3a JIEThMH €ro
npruoOpeTaTeNnsi, OHO OCTaBaJlOCh B MX HEOTHEMIIEMOM BIAJCHUH M HE IIOUIC)KATO
pasJielty B MopsijKe, IPeyCMOTPEHHOM Ut o01eit cooctBeHHOCTH. ContacHo 621-0i
cTaThe, B Cilydyae pasjena MMYIIECTBA, OJaronpuoOpeTeHHOE HMEHHUE TaKkKe
JETUIOCh MEXTy HaCIeTHHKAaMH MOPOBHY, €CIH IPH €ro IMOKYIKEe COOCTBECHHUK
BIMCEHIBAJ B KYITIyIO0 MMEHA BCeX ero HacnenHukos!!. OnHako, 618-ast craths ycra-
HaBJIMBaJa MPAaBUIIO, KOTOPOE MO3BOJISLIO JIHIYy, CBOUM TPYAOM MHpPHOOpETIIeMY
KalMTalbl WIKH Ipyroe MMEHHEe IO pasfena oOIIero MMYIIecTBa, IO COOCTBEHHOMH
BOJIC pPEIIaTh BOMPOC BJIAICHHS M TIOJNB30BAHUS BCEM ONMaromnproOpeTeHHBIM, HE
BKJIIOUAst €ro B 06mmii pasaen’Z,

Bropoit ¢opmoit mpaBa coOcTBeHHOCTH OBITa 00MIEPOIOBas COOCTBEHHOCTD,
kotopoit mocesiteHsl 342351 crarbu Obo3penus.... llapesnd JlaBua yka3siBal, 4To
o01mmepooBasi COOCTBEHHOCTh B I py3um CymiecT-BoBaja M3/aBHA U MIpaBaMU Ha HEe
pacropspkaiicst Bech poa. [1oaToMy, aBTOp CTPOr0o OTpaHHYMI MOPSAOK OTUYKICHUS
3Toil (hOpMBI COOCTBEHHOCTH, B YAaCTHOCTHU: JJIS BKJIIOYEHHUS STOTO HMYIIECTBA
B TOPTOBBIH 000pOT, HEOOXOAMMO OBLIO cormacue Bcero poga. OOmepomoBas
COOCTBEHHOCTh TOPMO3WJIA Pa3BUTHE HHTCHCHBHOTO X03siicTBa. Kpome aToro,
B [py3un m3maBHA CyIIeCTBOBAJ OCOOBIN IOPSIOK pasiena o0mepomoBOii COOCTBEH-
HOCTH, IPEAYCMaTPUBAIONINI pa3Iudne B JOJSIX, CTAPUIMX M MIIAAIINX [0 BO3PACTY,
copoauuell — T. H. «caympoco» (MaiopaT) W «cayMIpoco» (MUHOpar). ABTOp
OTPHIATEIEHO OTHOCHJICS K 3TOMY IEPEXHTKY IPOINIOro, KaK MPOTHBOpEUAILIEMY
€CTECTBEHHOMY IIpaBy M TpeOoBan ero uckopeHenus. B 345 crarse Obospenus...
npsiMO yKa3aHo, uto «[Ipu pa3mene MMeHHI TOMHKHBI OBITH OE300HIHO YpaBHICMBI
MEKIY HacJICTHHKAMH BCE BBITOABI W YTOMABS, MCIIONHEHUE YEro BO3JAracTcs Ha
Onmaropazymue OE3NpPUCTPACTHBIX Cyled M paspenraercs kxpedbuem». bomee Toro,
3aKOHOZATEINh MOABEPT KPUTHKE, YKOPCHUBIIUICS B 00IIECTBE MOPSIIOK, 00JCTICHIUS
HACJICITHUI] KEHCKOTO II0JIa, TIPH pa3zieie OOmepOIoBOi COOCTBEHHOCTH, B CIydae
KOH4YMHBI Hacnengonarens. CornmacHo 933 cratee Ob6o3penus..., «Korma mocie
pasmena UMEHHUS yMpET IBOPSHUH, W IIOCIE HEro HE OCTaHeTCs NOeTed MyxKecka
nojia, TOrna MOXKeT OBITh JIOMyIIeHa JO HACIeNCTBa JI0Yb MOKOWHOTO. A KoTaa

10" Tamke, c. 323.
1 Tamxe, c. 324.
12’ Tamxke.
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uMeHHne OyleT HepasdelbHOe, TOTHa J04Yb MONyYaeT Y3aKOHEHHYH0 14-10 YacTh U3
POIOBOTO, TIONB3YETCs BCEM OJIarompuoOpeTeHHBIM OTI[OBHIM MMEHHEM W MaTe-
PHHBIM HPHIAHBIM» 3,

B To xe Bpems, cieayeT ydecTh, YTO aBTOpP BBIHYXJEH OTAaThb JaHb
MHOTOBEKOBBIM TpPaJUIHS U 3aKOHOAATEIHHO 3aKPENHUTh OObIYall yBaKeHUS
CTapIIero MOKOJCHUS B TPY3HHCKOH ceMbe. [leTssM CTpOro BOCIPEIIaloch
HCYBAXUTEIBHOEC OTHOIICHHE K POIUTENSIM; Ha HHUX BO3Jaraiach IpsMas
0053aHHOCTD JIOCTOMHOTO COZAEPIKAHUS MPECTAPENbIX POJUTENCH, TOBUHOBEHUE HX
Bosie: «814. Korna ponurenu mpu *KU3HU CBOEH CIENalOT paszesl UMEHHIO, TOTna
OyoeT HempeMEHHOIO O0SM3aHHOCTHUIO JACTEeH IaTh UM NPHINYHOE COJCpKaHUE
U YCIOKOCHHE W OTACIHTH JEHBIW Ha Torpebenue poxurteneid. To ke TOIHKHO
HaOJNIOaTh W TOTNA, €CThJIM Obl POAMTENM HE WMEIUW W HUKAKOTO CTSKaHWS,
0COBGEHHO BO BPEMs CTAPOCTH, APAXIOCTU H GONE3HEHHBIX MPHIIAAKOB) 4,

[Ipu wccnemoBaHumM mpaBa COOCTBEHHOCTH, HENECOO0Pa3HO KOCHYThCS M TIpa-
BOBOTO pexuma Oecxo3Horo umymectBa. B 204-205 cratbsax Ob6ospenus...
3aKOHOJIaTeNh OTOBOPWJI YCIOBHUS IMPEBpAIICHUS HEIBMKUMOCTH B 0OECXO3HOE
UMYIIECTBO M YKazaj, 4TO €CId COOCTBEHHUWK, MpPH JKU3HHU, HE YCIEN COCTaBUTh
3aBelIaHue M, TeM Ooiee, CKOHYAJICS, HE OCTaBUB MPSMBIX HACICTHHKOB TI0 3aKOHY,
BCE HMMYIIECTBO TNOKOHHOTO TpEBpaIlacTcs B OECXO03HOE, MPABOM PACHOPSIKCHUS
KOTOPBIM TIONB3YIOTCS ero copoamud. Ho ecnu W Tex HeT Ha JUIo, 0ecxo3Hoe
AMYIIECTBO TEPEXOIUT B PACTIOPSIKEHHE TOCIOJA, CKOHUYABIIMXCS KPECTHSH.
Becxo3Hoe MMyIIECTBO 3HATH 3a4YHCIICTCS B Ka3eHHOE MMymiecTBO. OcTaBIIascs
B KHBBIX CyNpyra 3HaTHOTO JIMIIA, TIOCJIe CMEPTH MY)Ka, NOIy4aeT Jullb 1/8 yacTb
uMyniecTBa. BllOBe Ka3eHHOTO KPECThbSHHUHA IOJaraeTcs JHIIb TOJOBHHA
IBIDKIMOTO OECXO3HOTO MMYIIECTBA, @ HEIBIKAMOCTD MTOCTYIIACT B PACIOPSDKCHUE
mapsi. O 6eCX03HOM UMYIIECTBE CMHICKOMOB M IPYTHX BHICOKOIIOCTABICHHBIX YHHOB
HEPKBH, 3a00TUTCS cama IIePKOBb.

Hespi6nemocTh mpaBa COOCTBEHHOCTH — TJIABHOE JOCTHIKEHHE JIOXH
[Ipoceenienns. Jlroboe HE3aKOHHOE ITOCATATENHCTBO HA IPABO COOCTBEHHOCTH,
JIOJDKHO TMPEeCceKaThecsl )KECTKUMHU Mepamu BoziencTBus. B 358-360-x crathsax Obo-
3peHus... 3aKOHO/IaTellb CTPOXKAHIIe 3ampeTl MOMEIINKaM JTUIIaTh COOCTBEHHOCTH
CBOMX KPEIOCTHBIX Ge3 BMHOBHOTO jesHus (CT. 358 Obospenus..)'d. laxe B ToM
Cllydae, €CIH JIUI0 IOJToe BpeMs ObUIO B OTIydYKe, FJIM TONaio B IUIEH K He-
MIPUATEITIO, OH HE JIUIIAJICS UMYIIECTBa, KOTOPOE, 32 BECh MEPUOM €ro OTCYTCTBHS,
HaJIeKaIuM 00pa3oM o0pabaThiBaIoCh W IpUHOCWIO noxod. OmHako, 3aKo-
HOJIATENIh YCTAHOBWJI CIIPABEJIUBBIA MOPSAIOK BO3MEIICHUS PacXoJOB Ha BEICHUE
JOXOIHOTO X03sicTBa. O0sM3aTeNbCTBO BO3MENICHUS PACXOIOB BO3JArajoch Ha
XO35MHA HEJBIKUMOCTH (CT. cT. 359360 O6o3penus...)'0 .

13 Tawmxe, c. 78.

14 Tamxe, c. 355.

15 Tamxe, c. 281.

16 Tamxe, c. 281-282.
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3aKOHOAATEIBHOTO 3aKPEIJICHUS TMOJJICKHUT MU BOMPOC JHUIICHUS IpaBa
COOCTBEHHOCTH, KaK HCKIIOYUTEIFHOE MEpOIpUATHE. B TaHHOM ciydae, COTacHO
459-o1i crarbe ObO03peHus..., pedb UAET O 3aMY)KECTBE JKCHIIMHBI OJArOpPOIHOTO
MPOUCXOXKICHUS 32 JTUIOM OOJiee HU3KOTO COCIIOBHUS, C TIOCJIEAYIONUM OTPEIICHUEM
OT UMYIIECTBEHHBIX MpaB Ha BCE BHJbI HEJBWKMMOCTH U KPECThSH, MpaBa Ha
KOTOpHIE, 3aKOHONATENbHO, MPHCBAMBAIINCH JIHIIb TPY3MHCKOMY JBOPSAHCTBY!’.
[TpaBompeeMHUKOM OTpPEIIEHHOH OCOOBI CUHTAIHCh €€ IEeTH, a B HX OTCYTCTBHE
— poncTeenHuKH (460-as cratbs)!8. B ToM ciyuae, orpemenHas ocoba He MMesna
MPSIMBIX HACIIEJHUKOB MO HUCXOSIIEH, BOCXOAIIEH MM OOKOBOW JTMHUU POJICTBA,
BCE MMYILIECTBO ONMCHIBAIOCH M 3a4MCIAJIOCh B LAPCKylo KasHy. JKeHuiuHa xe
OTyYaeT NPHIMYHOE BO3HArPAXICHHE n3 KasHbl (461-as crares)!®. Ilpu otpe-
IICHUH OT OJIArONpPHOOPETEHHOTO UMYIIECTBA, KOTOPOE MOCTYHAET B CUCT POACTBEH-
HHUKOB JTaHHOW 0COOBI, OHA COXpaHseT 3a co0O0M MpaBO MONB30BAHUS €r0 JTOXOAAMHU
(462-as crarps)0.

B 948-oit craree Obospenus... IpeayCcMOTPEHAa OTBETCTBEHHOCTh KaK CY/IEH,
Tak ¥ HaJEJICHHOT0 CyIeOHBIMH TOJTHOMOYHSIMH YMHOBHHKA, B YaCTHOCTH
MPEACTABUTENS MECTHOH aAMHUHHUCTpPAllMd — MOYypaBa, 3a NPEJOCTABICHUC JIHILY
mpaBa OTUYKACHHS 3alpeIleHHOT0 UMYIIECTBA, B PE3ylbTare KOTOPOTO OyaeT
npuurHeH yumepO kpeautopaMm. Cyabd MU UMHOBHHMKH, BUHOBHBIE B BBIHECEHHH
HE3aKOHHBIX pENIeHUH, HECYT OTBETCTBEHHOCTh 3a HENMPaBOMEPHOE CHSTHE
nonoGHoro 3anpera’!l. A B ciemyromteii, 949-oii cratbe O6o3penus... YCTAaHOBICH
MOPSAAOK PACCMOTPEHHUS CYIIbSIMHU HCKa, BHECEHHOTO OT UMEHHM HECKOJIBKHX HCTLOB.
B namHOM ciyuae 3aKOHOAATENb BBOAMI MOPSAOK HMPUMHUPEHHUS BCEX CTOPOH,
y4acTBYIOIIMX B CyOeqHOM pa3OupaTenbCTBE M 3ampelian cyabe MPUHUMATh
MHUPOBYIO TOJIBKO OT OJHOW CTOPOHBI, MMEIOLIEH MpaBO JHIIL Ha OINpPENeICHHYIO
JIOJTI0 MMYIIECTBA M, COOTBETCTBEHHO, MPABOMOYHYIO HA YACTHYHOE TIPUTA3THHEZZ,
1019-as1 craTbsi BBOAUT UMIIEPATUBHBIM MOPAAOK HMOJCYIHOCTU A€l O TOH HEBU-
JKUMOCTH, KOTOpas CIYXXHUT CPEJCTBOM OOE€CIedYeHHUs JOITOBBIX MPEeTA3aHHI
KpenuTopa. ABTOp 3ampeliaeT OLEHUBaTb M OTUYXKIAaTh JIaHHOE HMYLIECTBO 0e3
BeZIOMa KpemuTopaZ>.

Kpome 3T0ro, BO MHOTHX CTaThsix (Ob6ospenus... apeBud JlaBuj mepedncini
MPECTYIUICHUS, TOCSTAl0IINe Ha TpaBo cOOCTBEHHOCTH: Kpaxa (cT. 190; 884-888);
cokpeiTHE KpajeHHoro (ct. 714-716); HaXoXJeHUE MOTEPSIHHON CKOTHHBI
1 HeomvameHne Haxoaku (cT. 746); pa3ooit (ct. 370-377); KymuIs-mipojaka qyxKux
KpemocTHBIX, 0e3 Bemoma ux rocmonx (cT. 638—639). 3a coBepliieHHE TaHHBIX

17 Tamsxe, c. 298.
18 Tamxe.
19 Tamxe.
20 Tamxe.
21 Tamske, c. 382.
22 Tamxe.
23 Tamxe, c. 400.
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IPECTYIUICHUH, C Y4eTOM CTEHNEHU TSHKECTH NPECTYIHOTO JCSHMS, 3aKOHOJATeNhb
YCTaHOBMJI CJICAYIOIIME HakazaHus: 1) oOmecTBeHHOE MopuilaHue; 2) mrpad;
3) TemecHbIC Haka3aHHWS — MOPKA, OTCEUCHHE BEpXHEH KOHEYHOCTH; 4) CMepTHas
Ka3Hb.

Cyaompou3BOACTBO IO JellaM HEABHKMMOCTH, JOJTOBBIM 0053aTEIbCTBAM,
CIIOpaM 10 UMEHHUSM H, BOOOIIIE, TI0 BCEM MMYIICCTBEHHBIM TSHKOAM yCTaHABIIHBAJIO
JaBIIATHICTHUN CPOK HMCKOBOW NaBHOCTH, MO HMCTCYCHHUH KOTOPOTO HCTEIl TepsuT
IpaBo Ha cyAeOHOE pa3OMpaTenbCTBO MO CIIOPHOMY AETy M HE MOT MHUHIIMPOBATH
nponecc (CT.cT. 624—625)24. Onnako, NPUHIMI CIPABEIIHBOTO M PABHOTO
CYIOIPOU3BOJICTBA IPEITyCMaTPUBAT UCKIIOUCHHE M3 OOIIETO MpaBUia U, B Ka4eCTBE
YBa)KUTENBHON MPUYMHON MPOIJICHHUS CPOKa WCKOBOM TaBHOCTH, yCTaHABIMBAI
JIOJITOBPEMEHHOE OTCYTCTBHME IOCTPAAABIIETO, B BUAY HAXOXKICHHS B HETPSTENb-
cKoM TieHy. K ToMy jke 3aKOHOZIATEIbCTBO 3allpeInajo BBOIUTH KaKOU-IHOO CPOK
HICKOBO#1 TABHOCTH, TIO TIOBOJTY TSKO O IIEPKOBHBIX M Ka3¢HHBIX MMEHHMSAX (CT. 626)%.

B) Pasznen mmymecTBa

[Ipu perynupoBaHum mpaBa cOOCTBEHHOCTH OCOOBIN MHTEPEC BBI3BIBACT pa3lie
HMyIIECTBa, KOTOPOro Kacarorcst 342357 craten Obospenus..>°. Asrop ocoGo
OoTMeuaj, 4TO pas3fiell MMYIIeCTBA — MHOTOBEKOBasl IpaBoBasi Tpamunus [py3um.
CrnenoBaTenbHO, MpPH pasjesie ABUKHMOTO W HEJABWIKHMOTO HMYIIECTBA,
3aKOHO/IaTeNh aNleInPOBAI HAa MPABOMPEEMCTBO 3aKOHOB KAPTJIHMICKOTO Iaps
Baxraura VI-ro27. Pazgeny moanexano Kak JBHIKMMOE, TaK W HEJIBUIKHUMOE
UMyIecTBO. B To e BpeMsi, 3aKOHOJIaTEeNIbHO 3aKPEIJISUIMCh KakK MOPSIIOK paszelia
UMYIIECTBA, TaK U CTATyC JIMI[ — IO CTENEHH UX CTapIIMHCTBA, Y4aCTBOBABIIUX
B TIporiecce ero paszzaena. [lpu pasmene uMeHUWH, aBTOpP CTpPOXKAWIIE MPETHCHIBAIT
CYIbSIM COONIOZICHHE OECIPUCTPACTHOCTH U OJIaropasyMus: BCE 3aMHTEPECOBAHHBIC
B pazjielie UMYIIECTBA JIUIA, JIUIIb 10 XPeOuIo U Mpu 0e300MIHOM YpaBHEHHE BCEX
HACJICIHUKOB, MOTJIM TOJYYHUTh BCE JOXOIBI U yromng. B cBow ouepens,
HACJICJITHUKAM BOCIPEIANIOCh TpeOOBaTh M3JIUIIHUE JTOXOIbI U MOOOPHI C Hepasle-
JICHHBIX KPECThSIH, CBEPX MEPHI MOJMyYaeMbIX UMHU B pe3yibTare paszjeiia NMEHHIA;
KpOME 3TOT0, HACIIEJIHUKH HE BIIpaBe ObLTH Pa3opsTh HEpa3AeIeHHYIO YacTh 00IIeiH
HEIBIDKMMOCTH U JIBIDKMMOTO HMyIecTBa (CT. 344345 O6ospenus...)* .

Beiime, mpu paccCMOTpPEHHH BHUOB INpaBa COOCTBEHHOCTH, YKa3bIBajloCh
HaJM4YUe T.H. OIaronpuoOpeTeHHOr0 UMYIIECTRA, MPABO COOCTBEHHOCTH Ha KOTOPOE
MIPUHAJIEKANIO TOJIBKO €ro X03suHy. B 346-0i1 cTaThe 3aKOHOJATENb MPEINUCHIBAET
COOCTBEHHHUKY, MPOMU3BOJIBLHOE pa3pelieHrne BOMPOCa BKIIOYEHHS ITOTO BUIA

Tamxke, c. 325.
Tamxe.

26 Tamske, c. 279-281.
27 Tamxe, c. 279.
Tamxe.

Tamxe.
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UMYILIECTBA B MPOIECC pasfiesa COOCTBEHHOCTH, U CTOPOTO BOCIIPEIIal OCTaTIbHBIM
JTUIAM OPUHYKIATh €T0 K pa3aery OnaronpuoGpeTeHHoro nMymmectsad’.

3acay)kHBaeT BHUMAHHS ITIO3WIUS aBTOpa IO ITOBOAY BKJIIOYCHUS B OOIIHIA
paszesn MeXay HAclIeAHMKaMH TOTO HMYIIECTBA, KOTOPOE OBLIO MPHOOPETCHO
OITHUM M3 HHUX WJIH IOCTYTAJ0 Ha €ro CYET, 33 0JIT0 JI0 Hauaja pasaeia UMYIIecTBa:
«195. Korma mexmy HacleIHUKaMU TPEKAE pasdesia UMEHHUS 3aKIIOYEeHO OymeT
B3aMIMHOE YCIIOBHE O MPHYMHOKEHUH OOIIETO HAclenus, TOTAa Te, KOu OymyT
B OTCYTCTBHH IO JIeJIaM TOPTOBIM WIIN MO JIPYTUM OOCTOSITENLCTBAM, BCE PACXOJIBI
U U3JICPKKH, Ha COJIEp)KaHUEe UMECHHUS YHOTpeOisieMble, OIKHBI IPUHATH Ha OOLIHHA
IIET; PaBHO H JOJNTH, KaKUe MOTYT OBITh CIENAHBI UII OOCTPOWKU 3aBECHUN W Ha
colepKeHHe OBIIEro ceMeiicTBa, PaseNaTcs Mo PaBHBIM YacTAM» . AHAOrHYHOE
coJiep)KaHue WUMEIT U JApyrue cratb OQ6o3peHus..., B dactHocTh: «617. Korma
npexae oOInero MMEHHUIO pasziena MEXIy HaclIeJHHKaMH Ha CYET OHOTO WIIM €ro
JOXOOB YTO-THOO MPHOOpeTeHo OyaeT, Torma Bce cue, IpH ciIydae pasielia, TakkKe
MOCTymaeT B OOIMIyI0 Omeparuio JenuMoro Hacienctsa. 619. Ho korma mexmy
HaclleMHUKaMH OyHeT 3aKJIOUeH aKT, HalpuMep, uToO0 OJHOMY BECTH Aena
TOPTOBBIE, a APYrOMY 3aHUMAThCsA XO3SHCTBOM M CTApaThCs O MOAJACPKAHHUH
U TPUYMHOKCHHH OOIIET0 MMEHHS, TOTAA BCs NMPHOBLI Pa3OeNUTCsS 10 PaBHBIM
qacTIM» 2,

3aKOHOJATENbHON perynsanuu MOICKUT M (opManbHas CTOpOHA paszgena
uMymiecTBa>>. B wacTHOCTH, B 347—348 crathsax O6o3penus..., aBTOP TPEITHCHBACT
HAJUYHE TOTO MOKyMEHTA, KOTOPBIH Ha CyIe MOCIYXHUT OECIOpHBIM JOKa3a-
TEIBCTBOM Yy4YacTHs JHIIAa B INpOILEcCEe pasfeia MMYIIeCTBAa M IMOIYyYEHHUS UM
HNPUYUCIIAEMON 0aM U3 00Imeil coOCTBEeHHOCTH. TakoBBIM SIBIAETCS T.H. «Oapar»
WM ypaBHHTENbHAas pachucka>?. JIaHHBIA 6apaT CONEPXHT IMOJHOE OMHCAHHE
MOJIYYEHHOTO MM HACIE[CTBA MPHU paszeliec OOMIero MMYIIeCTBa M, CIEeIOBATEIBHO,
obecrmeynBaeT MPaBOBYIO 3aIUTy JIHIAa OT HEOOOCHOBAHHBIX MPUTI3AHUI
HET0OPOCOBECTHBIX COHACIIEIHUKOB.

[Topsimok pazzena UMyIIECTBA ITOIPa3yMEBACT M ITOJTHOMOUHUS PONUTEICH IMpH
pacnpesielieHud o0IIeid cOOCTBEHHOCTH CpelU CBOMX HAcleAHHKOB. B 349-350
ctathsix O6o3penus... 3aKOHOJATENb NPEIOCTABIACT POAUTEISIM HEOTPaHUYEHHOE
MPIKA3HEHHOE TPaBO paclpeselieHus: UMYIIECTBA MEXIy HacienHukamu. [Ipu
3TOM, CTPOTO BOCHpEIIAeTCS OCYMISCTBICHHE pasleia MMYIIeCTBa B ClIydae
IyOIeBHON OONE3HHW ONHOTO W3 HACICTHUKOB JI0 €r0 IOJHOTO BBI3IOPOBICHHUS,
C TpPeOCTaBIEHHEM €My CPEJICTB Ha JeueHHe -. 3aKOHONATENBHOTO 3aKpErUICHHS
MOJJICKHUT M BONPOC HEOTUYX AAEMOCTU CIOPHBIX HMEHHUH (CT. cT. 355-357

30 Tamsxe.
31 Tamske, c. 255.
32 Tamxe, c. 324
33 Tamxe, c. 280.
34 Tamsxe.
35 Tamxe.
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O6ospenus...)¢. Jlo okoHuanus cyneGHOrO mpOLEcca MO HOBOAY CIIOPHBIX HMEHHIA
CTpO’Kaillle 3alperianoch MpojaaBaTh, AApUTh, 3aKJIaAbIBaTh WU JIEIUTh CIIOPHbIE
uMeHus. Bce caenku, cBf3aHHBIE ¢ JaHHBIM BHJAOM HMYILECTBA, MPU3HAIOTCS
HEJICHCTBUTENLHBIMU M HE HMMEIOT IOpUINYecKoi cuibl. Jluna, m300InyYeHHbIe
B pealu3aluu mono0HOro UMyIecTBa, oOnararorcs mTpad)oM U, BBIPYYEHHBIE OT
TaKUX CHEIOK JOXOIBI, BO3BPAIIAIOT COOCTBEHHUKY CIIOPHOTO MMyIecTBa. B 471-oi
cratbe OQ603peHus... pedb UIET O pasdelie MPHUIAHOTO MAaTepH, KOTOPOEe TOPOBHY
JIGIIUTCST MEX]Ly €€ JI€TbMH, HE3aBHUCHUMO OT MX nona’’. Cornacuo 735-0if crarhe
0bo03penus..., K yCIOBUSM JCUCTBUTEIBLHOCTH pa3liesia HEJABMKUMOIO HUMYIIECTBa
OTHOCHUTCS M TpeOOBaHME OTYHCICHUS B APCKYIO Ka3HY T.H. «TacaMKpENo» — JacTh
MMYIIECTBa, IPEIyCMOTPEHHOTO elle 3akoHaMmu 1aps Baxraura VI-ro3®,

HekoropeiM otcrymienuem ot uaeil [IpocBerurensbcTBa M, CBOCOOpPA3HBIM
IPOTUBOPEUYHEM B3IVIAJaM CaMOTO aBTOpa MaMSATHUKA, CIYXHUT Achuuunus 472-oi
CTaTb, B KOTOPOIl yKa3aHO, YTO €CJIM OJIMH U3 MOTEHLIUAIbHBIX HACJIEAHUKOB YHIET
W3 JKU3HU J10 pasziena o0Iero UMyIIecTBa, ero JAOJI0 ModyyaT JUIIb «HACIEIHUKH
MY>KCKOTO TI0J1a; HACJIEAHMIIBI e >KEHCKOTOo I0Ja MOMy4yaroT IPUINYHOE NMPUAAHOE
M3 OTIIOBCKOTO HACJEIHs, CBEPX MPHIAHOTO CBOGH Marepm» . JlaHHOE Mperu-
CaHHe CBUJIETENIbCTBYET O JUCKPUMHUHALMKM NpaB HACIEAHHUL[ KEHCKOTO II0Jia
U paccMaTpUBAEeTCs, KaK HeXeIaTeIbHbIA MePeKUTOK CPEIHEBEKOBbSI.

K nmepeuHio ycinoBuil AeHCTBUTENBHOCTH pa3jela MMYIIECTBAa OTHOCUTCS
U CTporoe coONfoJieHue OpaThsiMM CBOWX IpaB M oOs3aHHOCTeH. [lo 975-976
cTatbsiM O6o3penus... TIpeAnucano, 4ro «975.CtapmuM OpaThsM 3ampemiaeTcs
MpojaBaTh W MPOMEHUBATh COOCTBEHHOCTh MEHBIIUX OpaTheB, KOTOPBIE TAKXkKe HE
00s3aHbl OTBEYATh 3a MPECTYIUICHUS CTapIIMX HJIM NPUHUMATh y4acTHE B HX
rporeccax, U He IJIaTAT 32 HUX JOJITOB, pa3Be caMH Toro noxenator. 976. Eciu kro
[HuOyas]| 13 OpaTheB 0 pa3zenna OCTABUT CBOW JOM H MPHOOPETET 3a TPAHUIICIO HIIH
MOJYYHUT MO CIY)KO€ OT MHIOCTEH IApCKUX UMEHHE W JIEHBbIH, TOT[a MpH 00IieM
pasjiernie BIIUIICTCS BCE UM MPHOOPETEHHOE W pa3lAeNuTCs Ha TPHU PABHBISA 4acTH, U3
KOMX TOJIYYHUT OJHY 32 TPY/BL, a APYTYIO [0 pa3zelny, TPEThs ke OCTAHEeTCS B MOJIb3Y
JPYTHX HACTeTHHKOBY V.

AnbTepHaTUBOM MHCTUTYTY pasziella UMYIIECTBA CIYXHUT MHCTUTYT COEIUHEHS
OJTHAX/IbI YK€ pas/eIEHHON coberBennoctu?!. B 946-0ii crarbe 0603peHus... aBTop
Ha3blBajJ TE€ YCIIOBHUA, KOTOpPbIE CIOCOOCTBOBAIM Y3aKOHEHHUIO MOCIEICTBUM
COEMHEHHUs YK€ pas3lesieHHoro umyuiecrsa. B yactHoctu: «Korna, mocie obuero
paszena, poJHbIE TIOXKEIAIT COSIMHUTh CBOM HMMEHHS, CHe HEe Bo30paHsercs, HO
JIOJDKHO OBITH YTBEPXKJEHO B Cyle. briBanu ciaydau, 4To Ha MOAOOHOE COCAMHEHUE

36 Tamxe, c. 281.

37 Tamse, c. 300.

38 Tawmse, c. 344

39 Tamxe.

40 Tamxe, c. 389-390.
41 Tamxe, c. 381.
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WMCTIPAIIMBANIOCH JaXke M Lapckoe com3Bonenue»*2, He MeHee BaKHO OTMETHTB, UTO
X035€BaM W BHOBb COEJMHEHHBIX MMEHHH HE BOCIIpEINajcs MOBTOPHBIA pasien
UMYIIECTBA, MOCKONBKY NPUYMHON TAHHOTO aKTa MOIIU OBITH pa3IudHbBIC
00CTOsITENbCTBA, B YACTHOCTU: DKOHOMHYECKOE COCTOSHHE OONBIIONH CEMBH;
HallU4he HECKOJIbKHUX MOKOJEHUNW POJCTBEHHUKOB (JleMOTpauUUECKUil B3PHIB
B 00IIECTBE), KOTOPBIE yXKE HE MOININ XHUTh MO OJHOW KPBIIIEH; BOJIs (IIPOU3BON)
r1aBbl OOJIBIION CeMbH; CMEPTh IVIaBbl CEMEHCTBA U MOCJIEAOBABIINI 3a HEll pa3zen
UMyLIeCTBAa MEXJy HacJeAHUKaMHu ymepiuero u T.A. Ho, u B 3TuUX ciyuasx
3aKOHOZIATENb MPEANUCHIBAT HEOOXOUMOCTb COOTIOACHUS YCTAaHOBICHHBIX IPaBUI:
«946. OHH Takxe MOTYT OC3MPUISTCTBEHHO M 10 BOJE CBOEH Pa3OHTHUTHCS BHOBD,
HO TaKXe I0 CyIeHCKOMY YTBEPXKAECHHIO, BO HM30€kKaHUU BCIKHX CIIOPOB 00
uMeHnn». MHTepec BBI3BIBACT €llie OJHA 3aMeTKA aBTOpa NAaMATHHKA, B KOTOPOii
OH PeryiupyeT MopsAI0K MPUCOCTUHEHNS UMYIIECTBA MPEKIOHHOTO JIMIa K UMEHHIO
POACTBEHHMKA U, BIIOCIEICTBUM, [IPaBO cTaplia Ha BO3BpallleHUE CBOEH JOJNU BelLIei
B BHJAY BO3HHUKIIEH MEXJIYy HHUMH TSKOBI, MO MOBOAY HECOOIIOICHUS
POACTBEHHHKOM OOTOBOPEHHBIX YCIOBHH COCOMHEHHUs MMeHHWil: «947. Ho ecmm
KTO[HMOY/b| MO MPEKIOHHOCTH JIET MOXKEIAET MPUCOBOKYIUTH COOCTBEHHOCTH CBOIO
K MMEHHUIO CBOMX POJICTBEHHHUKOB C TE€M, YTOObI MMETh OT HUX MPE3PEHHE U yCIIO-
KOGHHUE, HO TOcie OyIeT YyBCTBOBaTh yTHETCHHE WJIM MPOU30WUIET Hecoriacue
U Pa3aop, TAKOBBIA UMEET MOJHOE MPABO 10 BOJIE CBOEH OTAENUTh CBOM UMEHHUS WIH

TMEPEBECTU UX HA TOTO, KTO JIy4IllIe 00SIKETCS IOKOUTH €T0 CTapOCTI))>44.

B Buae 3awirodeHus, 1e1ecO00pa3HO OTMETUTh, YTO BaKHEHIIMH HHCTUTYT
YaCTHOI'O0 HpaBa — MPaBO COOCTBEHHOCTH, U3JPEBIE NOJY4YMIO NPaBOBOE
YHOpSAOYEHUE B I'PY3MHCKMX MCTOYHHMKAaX IpaBa. COOTBETCTBEHHO, 3aKOHO/ATENH
Pa3HbIX 3M0X MOIJIM HCIIOJb30BaTh OIIBIT CBOUX NPEAMICCTBCHHUKOB U, C YUCTOM
COLMAJbHO-TIOJIUTUYECKUX U IKOHOMUYECKUX YCJIOBUH >XKU3HU TI'PY3UHCKOIO
o0ImIecTBa, BHOCTUTH B COOCTBEHHBIC IPABOBBIC AKTHl KOHKPETHBIC MPEIITACAHMUS.
IIponecc mpaBOBOrO PEryIUpOBaHUS MpaBa COOCTBEHHOCTH, YCIOBHS €TO
JIECTBUTENBHOCTH W TMPABOBOM 3allUTHI CTan Hauboliee akTyaJbHBIM B MO3IHEE
CpPEIHEBEKOBRE, TTOCKOIBKY Ha IMOBECTKY JHS BCTAalld HE TOJIBKO COOIIONEHHUE
MHOTOBEKOBOH TpamWIMK ITyTeH BO3HHKHOBEHUS IpaBa COOCTBCHHOCTH M MeXa-
HU3Ma €ro MpaBoOBOTO O0ECIEYeHUs, HO U y4eT TOW MPaBOBOH HOBHU3HBI, KOTOPYIO
B TPAaBOCO3HAHHE TPY3MHCKOrO OOINECTBA IMpHUBHECTA HACOJIOTUS EBPONEHCKOro
[Ipoceemenus. Haubonee mocienoBaTeabHbIM MPUBEPKEHLEM TPOCBETUTEIBCKUX
B3MIs0B Obl1 napeBuu JlaBua I'eoprueBuu barpaTtnoHu, mpaBOTBOPYECTBO
KOTOPOTO OCTAaBWJIO HEW3IVIJUMBIN CIIE]] B JPEBHETPY3MHCKOIN MPaBOBOI KyJIbTypeE,
0 4Y€M CBUACTCIILCTBYIOT OCHOBHBIC IMOJIOKCHMS TEMbI HAIICTO BHICTYIJICHUA.

42 Tamxe.
43 Tamxe, c. 381.
44 Tamxe, c. 382.
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KiroueBble ci10Ba: yacTHOE IIpaBO, PAaBO COOCTBEHHOCTH, CyOBEKT MpaBa COOCTBEHHOCTH,
BUJIBI ITpaBa COOCTBEHHOCTH, BO3HUKHOBEHHE U 3aIIUTa MpaBa COOCTBEHHOCTH, LAPCKHE I'PaMOTHI
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o0meponoBasi cOOCTBEHHOCTh, OE€CX03HOE MMYIIECTBO, 3aIUTa MpaBa COOCTBEHHOCTH, JHUIICHUE

IpaBa CO6CTBCHHOCTI/I, pas3zacii UMyuiecTBa, Cy6T)eKTI>I pasaeia uMyuiecTna.

B craTtbe aBTOp aHATU3UPYET MHCTUTYT MpaBa COOCTBEHHOCTH B MO3HECPEAHE-
BEKOBOM I'py3unu, BHABI NpaBa COOCTBEHHOCTH — OOIIEPOJOBYIO COOCTBEHHOCTS,
0ecx03HOe MMYIIECTBO, TOPSIOK MPUOOPETCHUS] HMYIIECTBA HAa OCHOBE IIAPCKOTO
yKa3a U ITyTeM JO0T0BOpa KyIUTH-MIPOIaKH, 0COOCHHOCTH T'PY3MHCKOH 00IIepOIOBOi
COOCTBEHHOCTH U TOPSATOK €€ PAcIOpsDKECHHS COPOAMYAMHU, OCHOBAHUS BO3HHUKHO-
BEHMsI M IIPAaBOBOHM 3alUTHl AaHHOTO MHCTUTyTa. MccimemoBaH mporecc pasaena
HMYILIECTBA, MOJHOMOYMS POOUTENEH MpHu pacnpeneneHun oOued coOCTBEHHOCTH
Cpeiu CBOMX HACIECAHUKOB KaK IPH >KU3HM POAUTETCH, TaK U IMOCIEe UX CMEPTH.
ABTOp KacaeTcsl COeAMHEHNUS YK€ Pa3AeICHHOTO HMYIIECTBA.

Summary

Institute of the Property Right on “A Review of Georgia in the field
of Rights and Jurisprudence” by David Bagrationi

Key words: private law, property right, subject of property right, types of the property right,
emergence and protection of the property right, imperial diplomas and decrees (“Tskalobis Tsigni”
and “Okmisa”), forms of acquisition of property right, bill of sale, all-patrimonial property, derelict
property, protection of the property right, deprivation of the property right, property division,
subjects of property division.

In this article the author analyzes institute of the property right of late medieval
Georgia, types of the property right — all-patrimonial property, derelict property, an
order of acquisition of property on the basis of the imperial decree and by the
contract of purchase and sale, features of the Georgian all-patrimonial property and
dispose it, the bases of emergence and legal protection of this institute. Process of
property division, rights of parents at distribution of the general property among the
successors both during lifetime of parents, and after their death is investigated. The
author concerns connection of already divided property.
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Bapmuncko-Masypckuit Yausepcutet B ONbIITHIHE

OxrtpoupoBannblii xapakrep Koncruryuuit Besiukoro
repuorcrsa Bapmasckoro u Ilapcrsa Ilojbckoro

Berymiienune

OIHOBPEMEHHO ¢ TOSBICHHEM TpeOOBaHMHSA C€O31aTh NUCHBMEHHYIO
KOHCTHTYIHIO!, chopMHpOBamach MpaKTHKA, COTIACHO KOTOPOii, OMpeneneHue
FOCYIapCTBEHHOIO CTPOsl MOCPEJICTBOM 3TOr0 OCOOOr0 3aKOHA 3aKPEIUIsLIOCh 3a
cyBepeHOM. TOT, B pyKax KOTOPOIrO COCPEIOTOYMBANIACh BEPXOBHAS BJIACTh, MOT
CO37aTh KOHCTUTYIIMIO U HaBsA3aTh €€ MOAJAaHHBIM. MIMEHHO TakuM oOpazom
cioxmiachk cyabba y Bemmxoro reprorcrBa Bapmasckoro m Llapersa [lombsckoro,
B KOTOPBIX MOHApXH, OCYIIECTBIIAIOIIUE BEPXOBHYI BJIACTb, IMyTEM OJHOCTO-
POHHETO BJIACTHOT'O BEJICHMsS HABS3AJIM IMOJIBCKOMY OOIIECTBY KOHCTUTYIIHIO.
CoOTBETCTBEHHO, 00a 3TH JOKYMEHTH UMEIOT OKTPOMPOBAHHBIH XapakTep. OqHaKoO,
3TO He 0003HAYaeT, YTO OHH OBUIM OJMHAKOBEI C TOYKH 3PEHHUS CIIOCOO0B M 00CTOS-
TEJIbCTB UX MPUHATHS.

Koncruryuusi Besiukoro repuorcrsa Bapmasckoro

5 asrycra 1772 r. ABcrpus, Ilpyccus u Poccust 3akmoumnu B [letepOypre
NEPBYI0 KOHBEHIMIO O paszese Ilonbuin, B KOTOPOH pa3aenuin OHU Mexay coOoif
4acTh TOJIBCKUX 3eMenb. BTopoil pasnen cocrosncs 1793 1. I[lpaBoByro cuiny
Ipujaln eMy KOHBeHIMs o BTopoM paszene Ilonpmu mexnay Poccueit u Ilpyccueit
ot 23 auBaps 1793 1., mosnbcko-pycckast KOHBEHLUs OT 17 aBrycra, a TakkKe MOJIbCKO-
-TIpyccKoe comnamenne oT 25 ceHTsa0ps 1793 1. OkoHYaTesbHAs JIMKBUIALIUS
MIOJICKOW TOCYIapCTBEHHOCTH HacTymnmia B 1795 ., korja rocyapcera, IpMHUMAIOIINE
yuactie B paszmenax l[lombmm, pasgennnun Mexay coOoi OCTaIbHYI0 TEPPUTOPHUIO
Honsmu. Co3aHHas TakuM oOpa3’oM TeppPHUTOPHAIbHAS KOH(GHIYpalmus® coxpa-

I Cwm.: S. Bozyk, Konsytucja, Benocrok 1999, ¢. 9-16.
2 B pesymbrate CBOMX AEHCTBHI rOCYIapCcTBa, OTBETCTBEHHBIC 3a Pasaembl I10TbIIN, 3aXBaTHIIN:
IIpyccus — 141, 4 TeIc. KB. U oxono 2,6 MiH. HaceneHust, ABcTpus — 128,9 Teic. kB. U oKonO 4,2 MIIH.
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HaTack 4yTh Oonee 10 met. OHa M3MEHMIIACh BCIEACTBUE MOOEI0-HOCHOTO MOXO/a
apmuu Hanoneona.

Ha ocHoBe nmorosopoB, 3akintrodeHHbIX B 1807 r. B Tune3utre Mexnay
Hamnoneonom, umneparopom AnexcangpoMm I m xoponem Ilpyccun @puapuxom
Bunerensmom III, Ha Tepputopusx, oropsanHblx oT Ilosnbmu Ilpyccueil Bo Bpems
IT u III pa3znena, a TakKe Ha I0KHOM 4acTH TEPPUTOPHI, MPUCOCOUHEHHBIX K HEW
TIpH TIepBOM paszienie, 010 00pa3oBaHo Benmkoe reprorctso Bapmasckoe miomma/sio
B 104 ThIC. KB.

Tunp3uTCKUN MUpP rapaHTUpoBajl JapoBaHue KoHCTUTyLMM repLOICTBY, HO
OJTHOBPEMEHHO pEIIal BONPOC €ro pUAnYecKod 3aBHcUMOCTH 0T DpaHuuu, Tak
kKak Bemmkoe repunorcTBo BapmiaBckoe MOMKHO OBIIO OOBEAMHHUTHCS peasbHOMN
yaueil ¢ Cakconueil. MoHapx u 3apyOexHas NMOJUTHKA JOJDKHBI OBLIH OBITH
O0IMMH I YYAaCTHUKOB YHUH. JIOrOBOp NMpEmOMNpenenui TakkKe TO, YTO KOPOIeM
repuorcTsa cran HamoneoH, ocyllecTBISBIINI CBOIO BIACTh MOCPEICTBOM CaKCO-
HCKOTO KOOIl M CBOEro pesmieHTta B Bapmmase*. D10 o3Hauano, 410 cyBepeHOM
Benuxoro repuorctBa BapmraBckoro B KOHCTHTYLMOHHO-IIPAaBOBOM CMBICIE OBLI
Opuapux ABrycr, a jeiicTButensHbIM kopoieM — Hanoneon. Ilostomy B ciyuae
Benukoro repuorctsa BapmiaBckoro Mbl MOXKEM TOBOPHTb O «PEIKOM IpUMEpe
JJApOBaHMS KOHCTUTYLIUU FOCYJApPCTBY KOPOJEM JIPyTrOro rocyJapcTsa, HE yYUThIBaAs
TIO3HIIMK CyBEPEHa, KOTOPHIM B 3TOM ciydae 6bu1 ®puapux Asryct»’. menno Ha-
HOJIEOH JlapoBall repuorcTsy Koncrurynuto.

ITo moBony cosnanuss KoHCTHTynUM pacnpoCTpaHsUIMCh Pa3Hble UCTOPHH.
103ed Briounkuit [Jozef Wybicki] Bcmomunan, yto HamoneoH mpoauKTOBA
Konctutyiuto B TeueHue ogHOTO yaca, xois no komHate. Kaeran Kospmuan [Kaje-
tan Kozmian]| monaran, uro KoHcTuTynmmio Ha CKOpyr0 pyKy 3alMCBIBAaJ CO CJIOB
Hamoneona CranmcinaB Iloroukwuii [Stanistaw Potocki](’. Bianucinas CoO0oOMHBCKUI
[Wladystaw Sobocinski] mosmaraer, 94To mpoeKT AOKyMeHTa OblI pa3paboTaH

Hacenenusi, Poccust — 463,2 Thic. KB. U cBbImie 5,4 muH. sxuteneit. Cm.: J. Bardach, M. Senkowska-Gluck
(pen.), Historia panstwa i prawa Polski, 1. 111: Od rozbiorow do uwlaszczenia, Bapmasa 1981, c. 13.

3 Tocme Boitesr 1809 I TEPPUTOPHIO PACIIMPHIN 3a CUET YACTH 3eMenb, 0Tobpanusx B I u 111
pasnenax ABCTpueH, Torga oHa cocraBimsuia 151 Teic. kB. Cm. Tam ke, c. 11-14. B. CoGouuHbCKHUiA
rojiaraet, 4to Teppuropusi Bemukoro reprorctsa BapiaBckoro Obuta emie Oosbiie. ITo ero ciosam,
miomans Bemukoro repuorctBa Bapmackoro mocne Tunmp3utckoro mmpa coctasmsuia 102 747 kB.,
a mocie BoWHBI ¢ ABcrpueit B 1809 . TeppuTopust repuorctsa pacimpuiachk 10 155 430 k8. W. Sobo-
cinski, Historia ustroju i prawa Ksiestwa Warszawskiego, «Roczniki Towarzystwa Naukowego w Toru-
niuy» 1964, Ne 70, . 1, c. 18.

4 Cm.: W. Sobocifiski, Ksiestwo Warszawskie a Cesarstwo Francuskie (Zalezno$é faktyczna
i prawno-miedzynarodowa. Rezultaty przeobrazen wewnetrznych) «Przeglad Historyczny» 1965, Ne 1,
c. 55.

5 M. Kallas, Ustawa konstytucyjna Ksiestwa Warszawskiego z 1807 r., [B:] M. Kallas (pen.),
Konstytucje Polski, Bapmasa 1990, 1. 1, c. 111; M. Kallas, Ustrdj konstytucyjny Ksiestwa Warszawskie-
go, «Przeglad Sejmowy» 2007, Ne 5, c. 14.

6 Cm.: A. Rembowski, Przyczynek do dziejéw konstytucyjnych Ksiestwa Warszawskiego. Studium
historycznoprawne, Kpakos 1896, c. 21-22.
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B UMIIEPATOPCKOM KaHIEISIPHUHU HAa OCHOBE NMPABWII, IPOAUKTOBAHHBIX JTHYHO CAMUM
Hamoneonom, a sxenanus wienos [lpaesimeit Komucenn [Komisja rzadzaca] Obumu
Y4TeHBI TOIBbKO B HeGombmmoii cremenn’. Mapsu Kammac [Marian Kallas]
YTBEPXKIAET, UTO TNpeABapuUTENbHBIN mpoekT KoHcTuTynunm Obln1 paszpaboTaH
(hpaHIly3CKOH CTOPOHOH ele 10 ayJUeHIWU TONSKOB y HamoneoHa m nmanee ObLI
MOABEPTHYT PEIAaKIMOHHBIM paboTaM MMIIEPAaTOPCKUMHU CIYKAIUMH, HO YKe HpU
YYACTH TIOIBCKOH CTOPOHBIS.

Her comuenuii, yto Hamoneon nomnucan opurunan Koncrutyuun Benukoro
repuorcrsa Bapmasckoro Ha ¢paHiy3ckoM si3bike 22 utons 1807 1., KoTOpHIid
noyann koporns Cakconnu. CHagana TeKeT Obu1 omyOnukoBaH B [lapike, a motom
B BapIIaBCKUX ra3erax (Ha (ppaHIy3CKOM SI3BIKE M C IIEPEBOAOM Ha MOJIBCKUHN S3BIK),
a I0oClIe YYpeXIEHHUs KOHCTUTYLMOHHBIX OPTaHOB IEpLOICTBA MMeEJIa MECTO
odepeHas MyOIMKaIys, Ha 9TOT pa3 rocyaapcTBeHHas, B «/{3ennuke [Ipas» [Dzien-
nik praw — odummansHe opran medatn]’. B KoHcTuTymuio Bomuio 89 crareii,
pacnpeneneHHslx no 12 rpynmam. He coxmepxana oHa BeTymuieHus. bouia
nonnucana Hamoneonom u rocynapctBeHHbIM cekperapem lOr-bepnapom Mape
[Hugon B. Mareta], na opurunane KoHcTuTynuu npucyTCTBOBAIM TAKXKE HOAINUCU
[Tpassimeit Komuccun.

[TocranoBnenus KoHcTUTynMH, Kacarolluecs BO3MOXHOCTH BHECEHUS
MOMPABOK, & TAKXKE €€ MHTEPIPETAINH, SIPKO MOMYCPKUBATIH €€ OKTPOUPOBAHHBIIM
xapakrep. KoHctuTynueil He mpegycMarpuBajioch BBEJEHHE IOMPABOK, a TOJIBKO
BO3MOYKHOCTh «JOIOJHEHHUS» IOJOXKEHUNH NIpU MOMOULIM, TaK Ha3bIBa€MBIX
CMHCTPYMEHTOB, OCpyIIMX Ha4dalao y KOPOJIs, a MOAPOOHO aHATU3MPOBAHHBIX
T'ocynapcteennsiM CosetoM (cT. 86 Konctutymuu). B Ilapmke Takxke pasBenBain
MHTEPIIPETAIOHHbIE COMHEHHNS, CBA3aHHbIe ¢ KoHcTuTyrmeii! (.

HapoBannas nonskam Koncrutynus Benukoro repuorctsa Bapmiasckoro He
ABIIAaCh IPONOIDKEHMEM IPUHATOM BO BpeMst UerelpexieTHero ceiima Koncru-
Tyquu 3 Mas U HEe O3Haydaja BOCCTAHOBJIEHHUS IIOJILCKOM TOCYIapCTBEHHOCTH.
Co3nmanHas mo oOpasmy (QpaHIy3CKUX KOHCTUTYIHMOHHBIX aKTOB, CUHTANACH
COCTaBHOH YacThIO (DPAHITy3CKOTO KOHCTHTYIIHOHHOTO 3aKOHOIATEIBCTBA, IOATOMY
ObuIM cIydau, KOTJa CCBUIAMCH HA TOJOXKEHHUS MHOCTPAHHBIX KOHCTUTYIHH IO
BOTIPOCAM, KOTOphIE He perymupoBamuch Komcturymumeii repuorcrsall. Oma 6Gwuta
IpoNUTaHa HICSIMH, IpoBo3rTamaemMbiMi Hamomeonom. Ha ¢panmy3ckux oOpasmax
bopMHEpOBANTNCH aIMHHUCTPAaTHBHOE AcieHUE, cyneOHas cucrema, a TaKxKe
HEKOTOpBIe MpaBmiIa (QyHKIIMOHUPOBAHUS TOCYapCTBa. B aaMuHMCTpaIiio BBEICHO

7 W. Sobocifiski, Historia ustroju..., c. 30.

8 M. Kallas, Konstytucja Ksiestwa Warszawskiego. Jej powstanie, systematyka i gléwne instytu-
cje w zwiqzku z normami szczegétowymi i praktykq, «Studia luridica», Towarzystwo Naukowe w Toru-
niu 1970, 1. 9, 4. 3, c. 35-38.

9 W. Sobocifiski, Historia ustroju..., c. 30.

10 Cp.: M. Kallas, Ustréj konstytucyjny Ksiestwa Warszawskiego..., c. 19.

U Historia paristwa i prawa Polski, 1. 111, ¢. 73.
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BEJIOMCTBEHHOE JIeJIEHUE, UEPAPXUUECKYI0 OPTraHU3alNIo, a TAKKE LIEHTPATU3AILUI0
BiIacTu. BemomcTBa BO3MIABILINCH, MO 00pasmy PpaHIUHM, MUHHCTPAMHU, TaXe
C XapaKTePUCTHYCCKUM I dmoxu HamoneoHa ocoOBIM MUHHCTPOM IIONHIIUH.
Cpenu nepeunciieHHbIX KOHCTUTYIMEH MHUHUCTPOB OTCYTCTBOBajl MHHHUCTDP HHO-
CTpaHHBIX JeJ. 3apyOexHas monuTuka Bemumkoro repriorctBa BapriaBckoro Obuia
3aBHCHMOI#i oT Haroneona n ynpasisin eif (ppaHiy3ckuii pesuenT B Bapmase!2.

[epriorcTBOo OBITIO pa3meNeHO HA MIECTh JAemapTaMeHToB. Kaxaprii n3 HUX
Bo3mIaBysil npedext. [lo gpaniysckoMy o0pasily JeiicTBOBaM TaKWe OpraHbl Kak
locynapcTBeHHBIH COBET, AeMapTaMEHTCKHE COBETHI, COBETHI IMOBSTOB, a TaKKe
coBeT mpedektyprl. Uto kacaercs o07acTé CyneOHOM CHCTEMBI, OBUIH BBEICHBI
MHUPOBBIE CYyJbl, IPOU3BEACHO JEJIEHHE CYJOB IO TI'PAKJAHCKUM U YTOJOBHBIM
JiesiaM, KOTopbie OObEIMHSIINCH CTOSIIEH BBIIIE KAaCCAIMOHHON MHCTAHITUEH, 10 CHX
MOpP HEU3BECTHOW TMOJIBCKOMY 3aKOHONATENbCTBY. JlelicTBOBao (hpaHIly3CKOe JTUYHOE
3aKOHOJATENILCTBO — I'paxknaHckuil kojexc Hamorneona, Kommepueckuil komekc oT
1807 r.,, a Taxxe [paknanckuii mporneccyanbHbii kKojeke @pannun ot 1806 1.

N3 ®panuuum npumen Takxke, BBeAeH B Konctutynuio Benmumkoro reprorcrsa
Bapiagckoro, NPHHIMI PaBEHCTBA TEpe] 3aKOHOM M cygoM !’ (3Hauenme cr. 4
OTpa’keHO BO BCEX HPHUCBOEHHBIX VMmeparopoM koHcTHTynusax)'4. Bemennme
Hamoneona mpocnexuBaeTcsl Takke B TOM, YTO OOIIECTBY HE OBUIM IPHCBOCHBI
HUKaKue TPpaxJaaHCKue cBOOOJBI, B TOM, YTO He ObljIa BOCCO3JaHA JAAaBHSS MOIbCKAS
Tpamuiys, T. €. neminem captivabimus, cBoOomxa coOpaHui u medatd. DPPerTom
paboter Hamoneona ObutH TakKe OTpaHUYEHHUS ceiiMa, KOTOPBIM MOJKEH OBLI
HAIIOMHMHATH MPOIUILIA MOJBCKUI celiM JIHIIb CBOMM HauMeHoBaHHeM. He obmanan
OH J1axe CBOGOJIOM JUCKYCCHH H TIPABOM 3aKOHOJATENbHON HHUIHATHBBI .,

Hecmotps Ha To, uro KoHcTuTyuuio «npoHuk ayx Hamomneona», ona
YUHTHIBaJIa HEKOTOPHIE ITOJIECKHE HAapOIHBIE OCOOCHHOCTH, HATYpPy JOKaJIhbHOTO
obImiecTBa U €ro Tpannunﬁm. Oto0, Hamp., CeliM, cocToAmMA M3 JBYX Manar,
¢ CcwIbHON mo3uiueidl nurixtel (B CeHaT TepIorcTBa BXOAMJIA TONBKO IIIAXTA,
B TIOCOJIbCKYO 30y Ha 100 mocioB (memytatoB) 60 ot nuisaxtel, CoBeT MUHUCTPOB
COCTOSUT MCKJIIOUMTENFHO W3 IUIIXTH, a B [OCyTapCTBEHHOM COBETE OBLI TOJBKO
olMH mpejcTaBuTenb MemiaH)!?, a Takke MONbCKME HAMMEHOBAHHS OPTaHOB, T. €.
celiM, ceHaT, CeMHUK, BOCBOJIa, KAIlITCISH.

12 Cp.: L. Mazewski, Ksiestwo Warszawskie i Krélestwo Polskie z punktu widzenia prawa mie-
dzynarodowego, «Panstwo i Prawo» 2014, Ne 2, c. 64.

13 Cormacuo cr. 4 Komcturymmu: «YmpasgHsaeTcss KPEMoCTHYIO 3aBHCHMOCTb. Bce Tpaskmame
PaBHBI [IEPET 3aKOHOM.

14 Cp. A. Rembowski, yx. cow., c. 28.

15 Cp. Mysl parstwowa Napoleona i Polska. Jlokmax o Hamomeome mpountan 6 mas 1921 T
npodeccopom Crannciaasom Kyrmebdom, Kpakos 1921, c. 2-3.

16 M. Handelsman, Tizy konstytucje (1791, 1807, 1815), Kpaxos 1905, c¢. 12. Cp. Taxxe:
A. Rembowski, yxk. cou., c. 26.

17 3710 6BIT OMHM W3 BBUIAIOIINXCS AESTENei IIpocBemenus B [lonpme — CranucnaB Cramui,.
Cp. M. Handelsman, yk. cou., c. 13.
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[ToxBons wutor, co3manue Bemumkoro reprorctBa BapmaBckoro ObLIO s
HOJILCKOr0 obmecTBa OOJBIIMM pa3odapoBaHHeM. [lonsku Haaesnuch, 4TO
Hamoneon mo-apyromy pemmT moibckuil Bompoc. TeM BpeMeHeM OBLIO CO3/1aHO
TeONOMUTHYECKOE TBOPEHHUE, HABA3aHHOE IOJSKaM H3BHE, sBIAIoUIeecs de facto
nporexroparoM Haroneona!8. CormacHo mocTaHOBIEHMSIM JapOBAHHON KOHCTH-
TylMH, Tak Kak Benukoe repuorctso BapmaBckoe He o0nagano mpaBoM Ha
JUILIOMAaTHYECKOE HPEJCTaBUTENbCTBO, HE YCTAHAaBIUBAIKNCH KOHCYJIbCKHE
oTHoueHus. B BapLuaBe HaxoWJICA MO MPUHIHUIY SKCKIIO3UBHOCTU MPCACTABUTECIIb
@paHuuy, CHauana B 3BAaHMM PE3UAEHTA, a MOTOM mocia. Kpome Toro, B cmere
MEKTyHApOIHOTO TpaBa TepIOTCTBA He ABIANOCH rocymapctsom!'®. OHO GBITO
TECHO CBA3aHO C cynbOoil Hamoneona, M co3ganHOE, OMHOBPEMEHHO C €T0 KOHIIOM
IIEPEeCcTajIo CyLECTBOBATb.

Bce-takn crnemyer 3aMeTHTh, YTO HECMOTpPS Ha CO3[AaHHOE TCOMOIUTHUICCKOE
TBOPEHHE, KOTOPOE HE CMOMIO BO3POJMUTH IMOJIBCKOH roCyZapCTBEHHOCTH,
a JelicTByromas Ha Tepputopun Benukoro reprorctsa Bapmasckoro Koncturynus
OblTa HaBsA3aHAa BHENIHUM CYBEpPEHOM, TO OHa MMela IHEpeaoBOil XapakTep
U IpHUHECNHAa MOIAKOM MoJb3y. KOHCTHTyIMS BBela COBPEMEHHBIE (OPMBI
OOIIECTBEHHOIO M TOCYAapCTBEHHOTO CTPOsi, yNpas3[Hsla JeJIEHHE Ha COCIIOBHS,
KPENOCTHYIO 3aBHCUMOCTb M MAaTPUMOHHAIBbHYIO Iopucaukiuio. Iloms3y npunecin
TaKXe MEPEMEHbI B CyAeOHOM cucTeMe, 0COOCHHO TPaskAaHCKUM M KOMMEPUYECKUI
koziekcsl Hamoneona. Kpome storo KoHcTHTynus, XOTsl CKylHa € TOYKH 3PEHUS
IpakJaHCKUX CBOOOJ, pa3pelana BbICKa3bIBaTbCsA HA CBOEM POJHOM S3bIKE, TaK Kak
BO BCEX I'OCYJapCTBEHHBIX 00pa30BaHMUAX BO30OHOBICHO HCIOIb30BAHHE MOIHCKOTO

$I3I>IK320.

Koncrutynus llapcrsa Iloabckoro

[Tocne mopaxkenust Hamoseona, xorga ¢opmansHo Benmkoe repmorcTtso
Bapuiasckoe He mepecTallo elle CyllecTBOBaTh, AjeKkcanap | npeanpuHuMan mar,
HallpaBJICHHbIE Ha IepexBaT Hacienus Hamoneona M ynepikuBaHHME IOJIbCKHUX
3eMelb B COCTOSTHHHM 3aBUCHMOCTH OT Poccuu. Yike B deBpane 1813 . oH oBnagen
Benukum repuorcrsoM BapiiaBckuM M opraHu3oBai B HeM BpeMMEHHbIE OpraHbl
rocynapcTBeHHO# BIacTu, moctaBuB EBpomy mepen dakromZ!. Pesympratom
HPEANPUHATHIX ASHCTBUH M MOJUTHYECKON Urpbl Anekcanzapa | Obu1o 3akimoueHne
3 mas 1815 r. B BeHe co3HBIX JOrOBOPOB MEXJay ummepatopom Poccum
U UMIepaTopoM ABCTpPHM, a TaKKe HPYyCCKUM KoponeM. BeneactBue 3Toro Tpu

18 JI. MaxeBckuii monaraet, uto 510 ObLT MIPOTEKTOpaT 0 MUpaMuaanbHON cTpykrype. L. Mazew-
ski, Ksiestwo Warszawskie i Krolestwo Polskie..., c. 66.

19 Tam e, c. 64-66.

20 M. Handelsman, yk. cou., c. 14.

21 Historia parstwa i prawa Polski, 1. 111, c. 168—169.
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rocynapcTBa, MpUHUMAIONINE y4dacTue B pazaenax llonmemmm, B odepeqHON pas
OPTraHU30BAJIM JIeJIEHHE IOJIbCKUX 3€Mellb, co3jlaBas U3 UX yacTtu LlapcTBo
[Tonbckoe twromaapio B 128,5 Thic. kB. DTy MH(bopManuo oOHapomoBaiu 20 UOHS
1815. Tlo 3ambicay LlapcTBo Ilonbckoe «B cuily cBOEH KOHCTHTYIIMH» JODKHO OBLIO
GBITH B «HEPA3PBIBHOI cBA3M» ¢ Poccueii??.

Oo6naponoBanHbld AnekcangpoM 13 mas 1815 . Manudect, oOpalieHHBIH
K INOJsKaM, Takxke KoHctaTuposas, 4To LlapctBo Ilonbckoe OyaeT coeauHEHO
¢ Poccueii myTeM KOHCTHTYIHH M «Hepa3phiBHOM yHum»Z23, HecMoTps Ha TO, 4TO
JIOTOBOPBI, 3aKIIOYCHHbIE B BeHe, BCIOMHUHAIM O KOHCTUTYIMH U OTACIbHOMU
anvuancTpamun LaperBa24, To Mmmeparop Poccum noBko m3Geran mpuaaHus
KoHnctuTyuu 3akOHHON CHJIBI B MEXIYHAPOAHOM KOHTEKCTE, 4TO B Oy/AyIleM MOTJIO
OBl CcTaTh 3aKOHHOM OCHOBOW MJisi MPOTECTOB TOCYAAPCTB, MOAMHCABIIMX 3aKIIO-
yuTenbHbIN akT Benckoro Konrpecca ot 9 utonst 1815 . B uznannoit Anexcanapom
Koncrutynuu orcyTcTBOBaa 3aMuch, MOATBEPIKIAIOIIAs MONIOKEHHE U3 J0TOBOPA,
TOBOpAIIAs O TOM, 4TO y3el, coequHstomuil LlapctBo ITonsckoe ¢ Poccueit, ects
KOHCTHUTYIIHS.

IIpexne uem Anexcanap I naposan Koncrutynuio Lapersy [Tonsckomy, 25 mas
1815 r. on moanucan B Bene «OcHoBbl koHcTuTynuu I[lapctBa Ilombckoroy,
MOJATOTOBJIEHHBIE HAXOAAMIMMHUCA B 3TO BpeMms B BeHe kHia3zemM Anamom
Yaptoperiickum [Adam Czartoryski]. OHM mOMXKHBI OBIJIM ONPEACIUTH
HalpaBJIeHUE, K KOTOPOMY HaJUIekKaJlo CTPEMUTHCS, CO3/1aBasi HOBYIO0 KOHCTUTYLHIO,
U OTHOBPEMEHHO OHH MPEACTABISLIN CcO0O0¥ yKa3zaHHs IJIS CO3TaHUS HOBBIX
IpaBUTENbCTBEHHBIX opraHoB llapctBa Ilonbckoro. HecMorpss Ha TO, 4TO
Anekcannp | mpumiacun coBMECTHO pa3palaThlBaTh KOHCTUTYIIMIO HPEICTABUTEIS
moibekoit cropoHsl — CranucnaBa [loromkero [Stanisiaw Potocki], Ilpencenaremns
locynapcrBennoro cosera u Coseta MuHHCTPOB npu Benunkom reprorctse
BapmaBckom, TO OKOHUYaTeNnbHOE cojaepkaHne KOHCTHUTYLHMH — 3TO TBOpPEHHE
Anexcangpa I u HoBocunbenesa. Koncturynuto IlapcrBa Ilonsckoro Anexcanap I
noanucan ¢ garoi 27 Hosops 1815 r. 8 KoponeBckoMm 3amke B Bapriase, a Obi1a oHa

22 Cwm.: ct. 5 Coro3HOTO JI0TOBOpa, 3aKiioueHHoro B Bewe 21 ampens/3 mas 1815 r. mexay Ero
BennuectBom Mmneparopom Bceepoccuiickum, Ero Bennmuectsom Mmneparopom ABCTpuiicKnM,
koponieM Benrpuu u Uexun, B: Krolestwo Polskie. Dokumenty historyczne dotyczqce prawno-politycz-
nego stosunku Krolestwa Polskiego do cesarstwa Rosyjskiego, Maueit Pansusun u bornan
Bunnapckuii, Bapmasa — JIro6mun — Jloass, c. 39.

23 Tam xe, Manugecr Anekcanpa I, oOpamieHHbIH K MOIIKaM.

24 Crates 1 3aKkIOYUTENHHOTO aKkTa BeHCKOTO Konrpecca ot 9 wurons 1815, mocmoBHO
moBTOpstonias cT. 5 noroBopa Poccum ¢ ABctpueit or 3 masg 1815 © u cT. 3 poccuiicKo-TPycCKOTO
JIOr0BOpa, 3aKJIIOUEHHOTO TOTO ke JHs, miacutr: «leprorctBo BapmaBckoe, 3a MCKIIOUEHHEM TeX
obylacTell M OKPYroB, KOUM B HIKECJIEAYIOIIUX CTaThsX I10JOKEHO MHOE Ha3HAueHHe, HaBCerna
npucoeaunsiercs: K Poccuiickoii ummnepun. OHO B CHIy CBOEH KOHCTUTYHIHMH OyIeT B HEpa3phIBHOM
¢ Poccueil cBs3u 1 BO BIaJCHUHU €. B. UMII. BCEPOCCUIICKOTO, HACTIEHUKOB €T0 1 IPEEMHUKOB HA BEYHbIE
BpemeHa. E. u. B. mpexnonaraer 1aposarhb, 110 CBOeMy 01aroyCMOTPEHHUIO, BHYTPEHHEE YCTPOHCTBO ceMy
roCylapCTBY, UMEIOLIEMY COCTOSATD 10l 0COOEHHBIM YIIPaBICHUEM).



OxTpounpoBanHbIil Xxapaktep Koncrurynmii Bennkoro repuorcrtsa Bapmrasckoro... 27

oOHaponoBana 24 nexadpsi TOTO e rona?’. He nosBWIMCh B Hell MHOTHE 00e-
maHHble paHblie «OcHOBB. Kpome storo, B koHue Tekca Koncrutynum Hmme-
patop Poccum cam ompenenun OKTPOMPOBAHHBIM XapakTep, MOANUCAHHOIO
JIOKyMEHTa, yka3biBas, uTo npucBausaer LlapctBy Ilonbsckomy KoncruTynuoHHyio
Xapruio?®. B TaiiHoil mepemmcke MpAMO yKa3biBajd, U4TO «BHITEKAIONIME U3

KOHCTUTYLUH IPUBHUIICTUN HE SABJIAIOTCA HeO6paTI/IMI>IMI/I, a 3aKOH 00S3BIBACT Hapon,

a HC €ro caMoro, a Takke, 4T0 OH ABJIACTCA cy/:u)eﬁ, a HC CTOpOHOﬁ KOHCTI/ITYI_II/II/I27.

Kpome Toro, mapes Impu3Haid camMoro ceds eJUHCTBCHHBIM HHTEPIPETATOPOM
Koncturymmu. U3 peckpunrta Anekcanapa I ot 13/25 mas 1821 . cneqyeT: «ecnu
OCHOBHOH TeKCT HyXJalca Obl B OOBSCHEHHH, TOJIBKO s CaM MMEI0 MpPaBO CYAHThH

KaK CJIC€AyeT €ro NOHMUMarh, TaK KaK aBTOP KaXIOro MpOU3BCACHUA CaM JIYHUIIC BCCX

3HACT KAKUMH OBLIH €ro HaCTOAIIUEC I/IHTCHLII/II/I)>28.

Konctutyuueit Iapcra Ilonbckoro He mpeaycMaTpUBajuCh MPOLENYpPHl €€
WU3MEHEHHUs, a JIMIIb «Pa3BUTHS» IOCTAaHOBIEHUH myTeM OpraHmveckoro craryca,
cornacuo cr. 161 Koncturyumonnoit Xaprun2®. M X0Ts roBOPHIOCH O TOM, UTO
«OpraHUYECKUE CTATYThl M YIOKEHHS HE MOTYT ObITh M3MEHSEMBbl WIH 3aMECHSIEMBI
unaue Kak Llapem u mByms manaramu ceiivan', To B deBpane 1825 r. Anexcanmp I
B OZIHOCTOPOHHEM IOpsJIKE JIONMOJHMI coaepkaHue Tekcra Koncturyuuu Llapcrsa
[Tonbckoro JIOMOMHUTENBHONW CTAaThEW, B KOTOPOW OOBSCHSUI NMPUYUHBI YCTAHO-
BJICHUSI TalHbl CEMMOBBIX 3acEelaHUN 3a MCKIIOYEHUEM OTKPBITHUS U 3aKpbITUSA
3acemanuii. B mpeamOyme 3TOH cTarbu HMIEpaTop B OYCPEIHOW pa3 HATOMHILII
nonskaMm, uto Koncrurymust Lapcrsa [lombckoro ObiTa co3maHa «Ha OCHOBE HAIIETO
COOCTBEHHOTO BBICOKOAYIIH». MiMIiepaTop Takke CIIOBOM U JACHCTBUSMHU HAITOMHUIT

25 Texer Koncrurynmonnoit Xaprunm — cm. S. Kieniewicz, Przemiany spoleczne i gospodarcze
w Krolestwie Polskim (1815—1830). Wybor tekstow zZrodiowych, Bapmasa 1951, c. 56-84.

26 B koHue TekcTa KoHcTuTynuu, mocie OCHOBHOM 4YacTH, COCTOSIICH W3 CTarei, CONEpKUTCS
cienyromas GopmynupoBka: «llpusnaB B Hameld coBectn, uto Hactosimas KoHcturynnonHas Xaprus
orBedaeT Hairmm oTeyeckuM BUiaM, HAIIPaBICHHBIM K COXPAHEHHUIO BO BeeX Kiaccax Hammx mogaHHbIX
Iapctea [lonbckoro mupa, coraacus ¥ €IMHEHHUs, CTOJNb HEOOXOAMMOTO Uil HMX OJIAarOCOCTOSIHUS,
U K YKpPEIUICHHIO CYACThs, KOTOpoe MBI jXelaeM MM IIpeOoCTaBUTh: MBI JAapoBaJid W JlapyeM HM
Hacrosiyto Koncrurynnonnyto Xapruio, koropyto Msl npusHaeMm 3a Cebst 1 3a Hammx HaciaeHUKOBY.

27 B muchMe MHUHHCTpA, TOCYIapCTBEHHOTO COBETHHKA, HAMECTHHKY OT 16 aBrycra 1817 T mo
MOBOAY OTHOMIeHUs ummepartopa Anekcanapa | x xonctutynuu LlapcrBa Ilombckoro, umrtaem:
«/mMneparop OTHIOAb HE CYMTACT BBITCKAIOIINX W3 KOHCTUTYLUWH IPHBHIECTHH, KOTOpHIE OH JapoBall
CTpaHe, HeOOPATUMBIMHU, OH I10JIaraeT, YTO MOJIOKCHUS M 3aKOHBI SBIISFOTCS 00S3aTeIbHBIMU U1l HApoJa,
HO HE JUISl HETO CaMoro; B JIOKYMEHTe, KOTOPBIH OH JapoBall Hapojay, OH CUHTAET caMoro cede Cyabei,
a He CTOPOHOM 1 OyJeT BBHIIOJIHATH CBOM 00513aTeIbCTBA TAK JJOJITO, KAaK OH OYJeT CUUTATh UX TOJE3HBIMU
i Haponay. Lut. mo W. Tokarz, Dwie karty historyi ustroju Krolestwa Polskiego (1815-1855),
Kpaxkos 1905, c. 531.

28 Cwm.: S. Kieniewicz, VK. cod., c. 85.

29 Cr. 161: «Hacrosmas Koucturymuonmas Xaprus GymeT pa3BHTA OpPraHMUCCKUMH CTATYTaMH.
Te u3 HUX, KOTOpBIE HE OYAyT YCTaHOBJIEHBI HEMOCPEACTBEHHO IO OMyOIMKOBaHWM KOHCTHTYIMOHHON
Xapruu, T0IKHEL 00CYKIAaThCs TIPEIBAPUTEIIFHO B TOCYJapPCTBEHHOM COBETEY.

30 Cr. 163 Koncrutynmonnoit Xaptuu Llapersa ITomsckoro.
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TOJIAKAM, 4TO B J1F060€ BpeMss KOHCTHTYIMIO MOKHO OTMEHHTES |, OKOHUATENEHO OH
9to caenan 14 ¢espans 1832, korja HECKOJNBKO MECSIEB CIYCTS OT IMOJABICHUS
nonbckoro Bocctanust 1830-1831 rr., m3man Oprammveckuit ctaryt LlapcTsa
omnbckoro32,

[MogBoxast UTOT, MOPSAOK YCTAHOBJIEHUS OOCYXJIaeMOH KOHCTUTYLHH, Kak
U TMPOLECC «Pa3BUTUS €€ I[OCTAHOBIICHUID», ONpeNeNsyid Xapakrep AelcTByrouei
B [lapctBe [lombckom Koucturynmonno#n Xaptuu. OKTpOMPOBAHHBIH XapakTep
9TOr0 HOPMATHBHOTO aKTa TOATBEPXKIAETCS TakKe MPAKTHKOH ero NmpuMeHEHUs,
MPEeXkJIe BCEro, CACPkKAHHBIM OOelIaHneM AJleKCaHapa O TOM, YTO OH MOXET OTMe-
HuTh KoHCTHTYLIHIO.

Ctout, 0OIHAKO, TOTIEPKHYTH, YTO ¢ (POPMANBHON TOYKH 3peHus KoHCTUTyIws
ObUTa BechMa mporpeccuBHoOi. OHa rapaHTHPOBaa, YYUTHIBasE 0COOCHHOCTH JTIOXH,
HIMPOKO TTOHUMAEMYI0 HETPHKOCHOBEHHOCTb JTHYHOCTH, OMpenelsyia MpaBuiia
JTUIIEHHST CBOGOB M OTOBIBAHHMS HaKa3aHHs -. II[PUHIMIBI 5Tol THOepambHOI
KOHCTUTYLIMH, K COXaJIeHHIO, YK€ ¢ caMOro Hadaja Hapymanuck. Ilo cpaBHEeHMIO
¢ Koncturynueii Benuxoro reprorcrsa Bapmasckoro, Koncrutynuonnas Xaprus
apcTBa [lonbekoro pacummpsiia NOMUTHYECKHE TTOTHOMOUHS, KOTOPbIE TOHUMAINCh
KaK aKTHBHOE M30MpaTeNbHOE IIPaBO, MO3BOJIOIIUE OBITH M30paHHBIM B Celim
U B BOEBOJICKYIO KOMHCCHIO.

3akiIroueHue

Kakx u Konctutyuus Benuxoro repuorctsa Bapmasckoro or 1807 r, Tax
n Koncrurymus LlapctBa Ilombekoro ot 1815 T., OHM HaXOQWIM OCHOBHI CBOETO
CYIIECTBOBAaHMS B MEXIyHapOJHBIX JoroBopax. O0e OBUIM HaBA3aHBI ITONSKOM
CHJIaMHM HU3BHE, HO OHHU OTIMYAIHUCH APYr OT Jpyra CBOUM OKTPOMPOBAHHBIM
xapakTepoM. Konctutynuonusiif ycraB llapcTBa OBl JapoBaH HE ocylie-
CTBJIAIOMINM BiacTh B Bapmiase ®@puapuxom ABrycrom, a HamomeoroM, KoTOpsIit
ABISUIC JEHCTBUTENBHBIM CyBepeHOM. UTO KacaeTcs TepIorcrsa, TO TaM He
pa3NUyuaNINCh TOHATUA de iure U de facto TO OTHOUIGHHIO K OCYIICCTBISIOIIEMY
BiIacTh. Kpome 3TOro, OKTPOMPOBAHHBIH XapakTep OCHOBHOIO 3aKOHa IOa4ep-
KHMBaJCs MOCPEJCTBOM JOIONHEHHWS KOHCTHUTYIMH, YTO B Jelie MOATBEPIMIOCH
criocobom npuHATHA B KOHCTHTYHIHMIO, Tak Ha3piBaeMol JlOTOIHUTENBHOM CTaThH.
CrouT 3aMeTHTh, YTO 00€ KOHCTUTYIMM TapaHTHPOBAIU IPEUMYIIECTBO BIACTH
HCIIOJIHUTEJILHON HaJl 3aKOHOJATEIbHOM.

Ecam peup maer o mpaBOBOM XapakTepe 00EMX HaBA3AHHBIX IMOJISAKAM
T€ONOINTHIECKUX TBOPEHMH, TO CIEAyeT 3aMeTHTh, YTO KaXJ0€ W3 ITUX SABICHHH

31 Cm.: JlomonHWTeNbHAS CTAaThs, yCTAHABIMBAIONAS TAliHy CEHMOBBIX 3acemanmii or 1/13
despans 1825 ., B: S. Kieniewicz, yk. co4., ¢. 92-93; Cp.: W. Lukomski, Pamietnik..., c. 70.

32 Tekcr craryra em.: Krélestwo Polskie. Dokumenty historyczne..., ¢.122—136.

33 Cm.: W. Tokarz, yk. cou., ¢. 519.
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He ObUT0 camocTtosTenbHbIM. OnHako [{apcTBO, B MPOTHBOMOIOKHOCTL TEPIIOTCTRY,
0611a/1a110 HeKOTOPEIMH TIpU3HAKaMH Tocyaapcetsa>t . CormacHo ct. 41 KoncTutymum
KOpOJb 00JiaJia BO3MOKHOCTHIO Ha3HA4YaTh «IMINIOMATHYECKHX U TOPTOBBIX
areHToB». U3 KoHctuTynmu (cT. 9) BBITEKaeT Takke MpaBo (Ha camMoM Jenie 00
YCIIOBHOM XapakTepe W B OrpaHMYEHHOM o0beMe), MO3BOJSIOIIEe 3aKIUYaTh
JIOTOBOPEI, B CBA3H ¢ KOTOPEIMH 1[apcTBO momyuano Beroay->. Bein mpemycMoTpen
opran mo jenaMm BHemHed moiutHku IlapctBa. OmpenesieHHbIE TaKUM 00pa3oMm
B KOHCTI/ITyIlI/II/I BO3MOXHOCTH M OCYHICCTBJICHMEC HCKOTOPLIX M3 HUX HA MNPAKTUKEC
J0Ka3bIBaeT, 4To0 0 rocymapcrBenHocTu llapctBa I[loabckoro MoxeM TOBOPHUTH

mupe, 4€M TOJIBKO C TOYKH 3pCHHUA BHYTPCHHCIO 3aKOHOAATCIILCTBA. Moxem

CUHUTATh €0 HCIIOJHOIICHHBIM CY6T:CKTOM MCKAYHaApOOAHOTO SaKOHOZ[aTeJILCTBa:m.
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Summary

The character of the imposed constitution of the Duchy of Warsaw
and the Kingdom of Poland

Key words: constitution, the imposed constitution, the Duchy of Warsaw, the Kingdom of
Poland.

Two Polish constitutions, namely, the constitution of the Duchy of Warsaw and
the constitution of the Kingdom of Poland are characterized in the article. The
author concentrates on the manner and the circumstances of promulgating of the
above mentioned constitutions to the Polish society, and emphasizes the imposed
character of the two acts. She acknowledges simultaneously that in spite of the fact
that both constitutions were imposed, there were some differences in terms of cir-
cumstances and the way of their promulgation. These discrepancies are the most
emphasised by the author.
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CMepTHOCTD OT YMBIIILIEHHBIX YOMMCTB HACEJIeHUSA
EBpomneiickoit yactu Poccuiicko uMIiepuu BO BTOPOU
nosioBuHe XIX B.: MacmiTadbl, TeHAEHLINH,
TEPPUTOPUAJILHbIE 0COOCHHOCTH

BBenenune

[IpobnemaTnka HACUIBCTBEHHOW CMEPTHOCTH B cOoBpeMeHHOUW Poccum
IIPONOJKAET COXPAaHATh CBOIO AKTyallbHOCTb. BOCIpPOM3BOACTBO AOCTATOYHO
BBICOKOTO YpPOBHSI YOMMCTB CBHJCTEIbCTBYET O HAJIMYUHM B OOIIECTBE CEPHE3HBIX
COLIMAIBHBIX MPOOJEM U HalpsKeHUH BHYTPHUCHCTEMHOIO Xapakrepa. DTO TakxkKe
bopMupyeT HEraTUBHBIH o00pa3 rocymapcTBa B MHPOBOM COOOIIECTBE.
B coorBercTBuM ¢ gokiagoMm skcreproB OOH, mocssimeHHoOro anaiausy pac-
MPOCTPaHEHHOCTH YOWicTB B Mupe, Poccuiickas ®enepanus 1Mo AaHHOMY IOKa-
3aTeN0 OTHECEHA K CTpaHaM C OYEHb BBICOKMM YPOBHEM CMEPTHOCTH HACEJIEHHUS OT
JAHHON IIPUYHHBI,

CyliecTByeT elie 0JHO 00CTOSTEIBCTBO, KOTOPOE CTUMYIHPYET HEOOXOMMOCTh
BCECTOPOHHETO HM3YYEHHs] HCTOPUKO-IEMOTPa(hUUIECKUX ACIEKTOB HACHIBCTBEHHOMN
cMepTHOCTH. HecMOTpst Ha BIOJHE OYEBUIHBIE YCHEXH OTEHYECTBEHHBIX HCTO-
PUUECKHUX HCCIIEIOBAaHUN IMOCIEIHUX JECATHICTHH, TeM He MeHee, pAl Mpodiem
IIPOJIOJIKAIOT OCTABaThCsl HEAOCTATOUHO U3YYeHHBIMU. OJHON U3 TAaKOBBIX SIBIAETCS
CMEpPTHOCTH HacelneHHUs Poccuiickoil Mmmepuu oT yMBIIIJICHHBIX yOHIiCTB
B YCIOBHSX TIIyOOKUX CONHANTBHO-DKOHOMHYECKHX, IMOJUTHKO-TIPABOBBIX H MO-
PaTBHO-TICUXOJIOTHYECKUX TpaHCHOPMAINA, SBUBIINXCS HEU30CKHBIM CIICACTBHEM
OCBOOOXKIEHUS] POCCUICKOTO 00IIecTBa OT KPENOCTHUYECTRA.

' Global study on homicide: trends, contexts, data, United Nations Office on Drugs and Crime
(UNODC), Vienna 2011, c. 95, 111.
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MaTepna.m)l U METO/JbI

B 1882 r. B Poccun BmepBble OBIIM ONMyOMUKOBAHBI OTHOCHUTEIBHO IIOJHBIC
CBEICHHUS O HACHUIBCTBEHHBIX M BHE3aNMHBIX CMEPTAX Mo 49 ryOepHUIM
EBponeiickoii yacty crpassI 3a 1870—1874 rr.2

Coyctst 12 net, B 1894 1. untaromas o0IIECTBEHHOCTD MOIYYHIa BO3MOXHOCTD
03HAKOMUTbCA ¢ ouepenHbIM «BpemenHukoMm llenTtpanbHoro CTaTHCTHYECKOTO
Komuteta MBJI» Ne 35: Vmepwue nacunvcmeenno u emnezanno 6 Esponetickotl
Poccuu ¢ 1875-1887 22.3

B ornnuue OT CBOETO IPEAIIECTBEHHHMKA, B JAAHHOM HU3JaHUU COJIEPKAIUCh
CBEJICHUS O HACHIBCTBCHHBIX M BHE3AMHBIX CMEPTIX yke mo 59 ryOepHHIM
EBpomneiickoii Poccun Bmecte ¢ LapcTtBoMm [lonbckuM. YBennueHne mpoU30ILIO 3a
CUCT BKJIIOUCHHS CBEICHUH TI0 AeCATH [IpUBUCITHCKIM T'yOSPHUSIM.

B 1897 r. Belio u3 mnewatu eme oaHo usnanue llentpansHoro Cratu-
ctuuyeckoro Komurera MBI: Vuepwue nacunvcmeenno u enesanno 6 Poccuiickoi
umnepuu 6 1888—1893 224

B cpaBHeHHH ¢ ABYMs IpPEOIIECTBYIOIIUMH CTAaTHCTHYSCKUM COOpHUKAMH,
MOCBSIILIEHHBIM HAaCWJIbCTBEHHBIM U BHE3AIIHBIM CMEPTSAM, 3TO U3JaHUE COLEPIKAIIO
cBeneHus 3a 1885—1893 rr. mo BceM ryOepHUsIM U obnacTaM Poccuiickoil ummepun
3a HCKIoUeHueM obnacteit Boiicka Jlonckoro, Kapckoit, Tepckoii n 3akacrimiicKoi,
OKpPYTOB 3aKaTaJIbCKOro U YepHOMOPCKOTO.

Jlanublil «BpeMeHHUK» MMEI eIlie OfiHy OCOOEHHOCTh — B HEM BIEPBBIC OBUIH
0000IIEHBI CTATUCTHYECKUE JaHHBIE O HACHILCTBEHHBIX M BHE3AMHBIX CMEPTAX IO
JlecaTr raBHeH M ropojaam EBpomneiickoit Poccun 3a mepuoa ¢ 1870 mo 1893 rr.

Takum oOpazom, Omaromapst opHUIHANEHBEIM CTaTUCTHYSCKUM ITyOIUKAIHIM,
a TaKXKE pa3IWYHbIM HayYHBIM MCCIEAOBAaHUAM B KOHTEKCTE paccMaTpUBaeMOi
TEMbI IPEUMYIIECTBEHHO BTOpOi mosoBUHBI XIX — Hauana XX CTOJETHsI Mbl UMEEM
BO3MOXXHOCTb COCTAaBUTb COOCTBEHHYIO KapTHUHY pPa3BUTHSA CHUTyallUU CO
CMEPTHOCTBIO HAaceleHUs OT youicTB B EBpomeiickoil yacTm cTpaHBI B IOpe-
(hopMEHHBII nIepHoI.

B To ke Bpems pasninyHOE YUCIO T'yOepHHH, CBEACHHS IO KOTOPHIM Ha
MPOTSHKEHUN BTOpO# mosoBuHBl XIX cronerus o6oOmanuce B MBJI, co3naer
ONpe/esIeHHble CJIIOXKHOCTU. [ MoNydyeHHs CONOCTaBHUMBIX CTAaTUCTHYECKHX
MOKa3aTese Mo KOJMUYECTBY MOTHUOMINX OT yOMHCTB aBTOPOM OBLI MPOBEACH aHATU3
no 49 rybepuusim EBporneiickoit yactu Poccun, T.e. 0 TeM TEPPUTOPUSIM, CBEJCHUS
IO KOTOPBIM MMEIOTCSI BO BCEX TPEX CTATUCTUICCKUX COOPHUKAX.

OcCHOBHO# MPOOJIEMOH HCCIEAOBAHUS BBICTYIIACT BBIIBICHHE B3aWMOCBSI3H
MEXKJIY MOJEPHM3AaLlMOHHBIMM IpPOLECCAaMH U YPOBHEM HACHUIBCTBEHHOMU

2 Cmamucmuueckuii épemennux Poccutickoii Munepuu, cepust 11, Bein. 19, LIICK MBJI, Cauxr-
TletepOypr 1882.

3 «Bpemennnk LICK MBJI» Ne 35, Cankr-IlerepGypr 1894, 67 c.

4 «Bpemennux LICK MBJI» Ne 41, Canxr-ITerepbypr 1897, 95 c.
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CMEPTHOCTH cpenu HaceneHus EBponelickoll yactu Poccuiickoit umnepuu
B nopedopMeHHbIe AecsaTuieTnusd. IlponsBeneHsl pacdeTsl Kod3)GUIHEHTOB
CMEpPTHOCTU HAaCEJIEHHs OT YMBIIJIEHHBIX YOMICTB B KpyHNHEHIINX ropojax
Poccuiickoit umnepuu 3a 1870—-1893 rr.

B nHacrosmeM McCIEOBaHUU HCIOJIB30BAaH METOJ KOJIMYECTBEHHOIO aHaJIMU3a
MaccHBa O(HIHANBHONW cTaTHmueckod nH(oOpmanuu, codupaeMoi OpraHaMu
BHYTpeHHHX paen Poccuiickoil mMnepun. besycnoBHo, mpu aHamm3e oQHIHaIbHBIX
CBEACHUHM O 3apeTrHCTPOBAHHBIX CIIy4asX YMBIIUICHHBIX YOHIICTB HEOOXOAMMO
YUUTHIBATh MPOOJIEMBbI HEAOyUeTa PEallbHOTO KOJIMYECTBA JKEPTB HACHIIBCTBEHHOM
cMmepTHOCTH. OMHAKO 3TOT BONPOC 3aCIYKUBAET OTAEIBHOIO Pa3BEPHYTOIO
UCCIIEIOBAHMSL.

O0cy:xnenue

[Tocrme oTMeHBI KpenocTHOTO MpaBa B Poccuu mpoOnemaTtnka HaCHILCTBEHHOM
CMepTHOCTH HaceneHus B Poccun crana ogHo# n3 Hamboiee 4acTo 00CYKIACMBIX.
Ha nporspkeHHn BceX MOpeQOPMEHHBIX ACCATHICTHH CTAaThH, Pa3MYHBIC KHUTH,
MOCBSIIIIEHHBIE ATOMY BOIMPOCY, HEOAHOKPATHO TOMAJaIHN B MOJE 3PSHUS YUTAIOIICH
obmectBeHHOCTH. Jlymiery0cTBo, cMepTOyOUicTBO (YOMICTBO B TEPMHHOJIOTHH
JIOPEBOJIIOIHOHHOTO POCCHHMCKOTO 00mecTBa) HEOJHOKPATHO CTAaHOBHIOCH
MPEAMETOM XYAO0KECTBEHHBIX MPOU3BEICHUN KIACCUKOB PYCCKOW JUTEpaTyphl
®.M. Hocroesckoro, JI.H. Toncroro, H.C. JleckoBa. Bbixon maHHOl ocTpeiimien
poOIeMBI POCCHHCKOTO OOIIECTBA 32 PAMKH HUCKITIOUYUTEIHHO HAYYHOW THCKYCCHU
Y3KUX HHTCIUICKTYaIbHBIX KPYroB W TpPUOAaHHE €U XyI0KeCTBEHHOU (hOPMBI
CBUJICTEIHCTBOBAIO O TOM, YTO HACWJIHME MYCTHIJIO DIIyOOKHE KOPHH B POCCHHCKOM
o0miecTBe U MPUKOBBIBAET K ce0e BHUMAaHUE IIUPOKUX CIIOEB OOIIECTBEHHOCTH.

be3ycnoBHO, 3TO HE SBHIOCH CIIy4allHBIM CTEUCHHEM OOCTOSTEIHCTB,
a, HalpOTHUB, ObUIO BBI3BAHO MAacCIUTAOHBIMM CABUTAMM, KOTOPBIE BBICTYIAJIH
B KauecTBE OJHOTO W3 CIEJACTBUI OTHOMOMEHTHOW JIMKBUJAIMK MHOTOBEKOBOTO
pabcTBa.

B 3TuX ycmoBUSX M poccHiiCKOe OOMIECTBO, W TOCYIapCTBO HCIBITHIBAIIN
CEepbE3HYI0 MOTPEOHOCTh B TIMTYOOKHUX HAYYHBIX H3BICKAHUAX, MOCBSIICHHBIX
npobieMaM HaCHJIbCTBEHHOW CMEPTHOCTH Cpeau MOAJaHHBIX Poccuiickoii
UMIIEPUH.

AHanu3 CTENeHH Hay4YHOUW pa3pabOTAaHHOCTH NAaHHOW MpOOIEeMBI CBUIC-
TEJIbCTBYET O TOM, YTO OBLIOW MHTEpEC JOPEBOJIOLMOHHBIX aBTOpoB E. AHyumHa,

JI. Jpuns, C.H. Tpery6osa, E.H. Tapuosckoro, IT.H. TapHOBCKOI®, cMeHMICS

5 E. Anyuun, Mamepuans: yeonognoti cmamucmuxu Poccuu, ToGomsek 1866; JI. Jpuimb,
Vouiicmea u youuysr, «XypHan wopuandeckoro obmiectBa npu Mmneparopckom C.-IletepOyprekom
yHuBepcurere» Amnpens 1895, ku. 4, c. 1-51; C.H. Tpery6oB, Ilokyuwenue na youiicmeo ¢ He200HbIMU
cpedocmeamu, «Kypnan MunucrepcrBa roctuimmy 1899, Ne 2, c. 1-25; E.H. Tapuosckuii, /Jlannvie
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(hbakTUYEeCKUM MOJYaHHEM Ha MPOTKEHUH BCETO COBETCKOTO Mepuoja
(uckmoueHne cocraBuna e padora C.C. OctpoymoBa®) M HesHAUHTETHEHBIM
OXHBJEHUEM ¢ Hadana 1990-x IT. MpenMyIIeCTBEHHO B paMKaxX HEOOIBIIOTO YUCIIa
JIMCCEPTAIMOHHBIX MCCIIEI0BAHMH MCTOPHKO-IPABOTO XapakTepa’.

OnpenencHHbll HHTEPEC B KOHTEKCTE PaccMaTpUBAEMOM TEMbl IPEACTaBIISIOT
cratbu mpodeccopa CTOKTOIBMCKOTO yHHBepcuTeTa DHApIo CTHKIES, ero (GUHCKOTO
koutern Mxkxku XeHpuka MakKkWHEHa, aMEPUKAHCKOTO KpUMHUHOJora Alekca
HpHﬂMopaS.

Kak BuauM, mpobiemMaTnka CMEPTHOCTH OT YOUHCTB B Poccuiickoil nmmnepun Bo
BTOpoi monoBuHe XIX crosneTns OO0 HACTOAILIETO BPEMEHH OCTACTCSl M3YyYEHHOM
BechMa (pparMeHTapHO, JOBOJHHO ITOBEPXHOCTHO U K TOMY K€ IPEHMYIICCTBEHHO
B MpaBoBOM Kitoue. Mcropuko-neMmorpaduyeckie HUCCIe0BaHUs MO-TPEKHEMY
OCTAIOTCSl PEAKUM SIBIICHUEM.

Pe3yabTarbl

Llenpro HACTOSIIETO HCCIEHOBAaHHS SBISCTCS PACCMOTPEHHE NHHAMHUKH,
TEPPUTOPUATIBHBIX OCOOCHHOCTEH YMBIIUICHHBIX YOWUHCTB (HENpEeIyMBIIUICHHBIC
yOuiCcTBa YUYUTHIBAIIUCH OTJEIHHO), OCHOBHBIX XapaKTEPUCTHK MOTHUOIIMX OT
JAHHOTO IIPECTYIUICHHsI Ha Marepuaixax o(UIMaIbHOW CTaTHCTHKH MUHHCTEpCTBA
BHYTpeHHHX aen Poccuiickoit umnepun (nanee — MBJI).

XpoHonoruueckue pamku ucciegoBanus: 1870-1893 rr. — BbIOpaHBI HE
CITyJaifHO M 00YCIIOBICHBI ABYMSI OOCTOSTEIIECTBAMH.

pyccxoil yeonognoti cmamucmuku, «fOpuanueckuit BectHuk. M3nanne Mockockoro FOpuaudeckoro
O6mectay 1885, Ne 1, c. 83-93; II.H. TapHnosckas, JKenwunwi-youiiyvr. Co 163 pucynkamu
u 8 anmponomempuyeckumu mabnuyamu, Viznanue T-Ba XynoxectBennoit [leuarn, Cankr-IletepOypr
1902 (AHTpomonoruy. Ucciae0BaHue).

6 C.C. Ocrpoymos, IIpecmynnocmes u ee npuuunsi 6 dopesomoyuonnoii Poccuu, Vzg-80 MI'Y,
Mocksa 1960.

7 M.A. CMupHOB, Omeuecmeennas RpecmynHoCmb U 0OUeCEeHHO—~NOIUMUYECKAs CUMYayus
6 Poccuu 6o emopou nonosune XIX — navane XX eexa 1861-1917 ee., puc. ... KaHI. WUCT. HayK.,
Kocrpoma 2006; E.H. Kocapeuxkas, Kerckas npecmynnocms 6 Oproéckoil eybepHuu 60 6mopoi
nonosune XIX — navane XX 66.: nuc. ... kKaua. uct. Hayk., Open 2007; B.E. [lonurtoB, Kpumurozennas
cumyayus ¢ Tambosckoil 2ybepruu na pyoexce XIX—XX eexos, nuc. ... Kaua. UCT. HayK., Tam6os 2007,
UM. Tertoxun, Cmanosnenue u pazeumue muposou tocmuyuu ¢ Tambosckou 2ybepuuu (6mopas
nonosuna XIX — nauano XX 6s.): ucmopuxo-npasosoe ucciedosanue, JUC. ... KaHJ. IOPHJ. HayK,
Tam6oB 2009; M.IL. Illenenesa, Cocmosinue y2on068HOU NPeCmMyRHOCHU 6 POCCULICKOU NPOBUHYUU 3d
1861-1917 22. na npumepe Kypckoii 2ybepruu, Tuc. ... KaHI. UCT. HayK., Kypck 2012.

8 A. Stickley, I.H. Makinen, Homicide in the Russian Empire and Soviet Union: Continuity or
change?, “British Journal of Criminology” 2005, Ne 45 (5), c. 647-670; A. Stickley, W.A. Pridemore,
The social-structural correlates of homicide in late-tsarist Russia, “British Journal of Criminology”
2007, Ne 47 (1), c. 80-99.
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[lepBoe — mopedopMeHHbIE NECATHIETUS XapaKTEPU3YIOTCS MacIITaOHBIMH
W3MEHEHUAMHU B IPAaBOBOM, COLMAIbHO—3KOHOMHYECKOH, IMOJINTHYECKOH, TyXOBHO-
HpPABCTBEHHOH cdepax KHU3HEACATSIHLHOCTH poccHiickoro odmectpa. [locnencTBus
JIaHHBIX TpaHc(opManuii OKazaluCh OYEHb MPOTHBOPEYMBHIMHU, B TOM YHCIE
U B TUTaHE PA3BUTHA Pa3IMYHBIX BHJIOB MPECTYMTHOCTH.

Bropoe — oTHOcuTelbHAs MOJHOTA CTAaTUCTUYECKUX CBEIEHUH O HACHIIb-
CTBEHHOW CMEPTHOCTH HaceneHus ryboepruit EBpomeiickoil 9acTu cTpaHbl
B IopeopMeHHBIE JiecATIeTHs. B kareropun «YMmepie HaCHIbCTBEHHOH CMEPThIO»
VYUTBIBAINCH TPU TPYINIBl MOTHOMIUX: B pe3ylbrare YOUNCTB; NEeTOyOMICTB
(BBILACISUTICEH OT/ENBHO B OOIIEM YHCIIE TIOTHOMINX OT YOUIICTB); cCaMOyOHICTB.

O6o6menHas B mepBoM cOopHuke MBJ] cratucTtmka HacCHIBCTBEHHBIX
n BHe3amHbIX cMmepredt 3a 1870-1874 rr. maer Ham cienytouiee. B 310 nsitunerue
nopedopMeHHOT0 pa3BUTHUS Bcero oT youiicTB B 49 rybepHusax Espormeiickoit yactu
Poccwuiickoit nmmiepuu moru6mo 11 665 denosex.

3a mepuon ¢ 1875 mo 1887 rr. KOIMYECTBO TMOTHOIMIMX OT yOWHWCTB B 49
ryoepausix EBpormeiickoii wactu ctpansl coctaBuwio 39 592 yenoseka. [logcyers
MOKA3bIBAIOT, YTO B CPETHETOOBOM HCUUCICHHH KOJTMYECTBO MOTHOIIMX OT JaHHOU
MIPUYXHBI BRITISIIUT ClenylomuM oOpa3zom: B rybepamsx — 3,045 denoBek, B To-
ponax — 408,3 genoBek, B ceneHusx — 2 635 genosek.

B cnenyromme mate et (1888-1893) B EBpomeiickoif yacTu cTpaHbl OBLIO
3aperucTpupoBado 19 989 xepTB yMBINIICHHBIX YOUHCTB.

Tabmuua 1

JluHamuKa KonuuecTBa norudumx ot youicts B 49 rybepuusx EBponeiickoii uactu Poccuiickoit
umnepuu B 1870-1893 rr.
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1870 2027 - - 1882 3095 +2,85 +52,68
1871 2290 +12,97 +12,97 1883 3380 +9,21 +66,74
1872 2399 +4,75 +18,35 1884 3445 +1,92 +69,95
1873 2416 +0,70 +19,10 1885 3256 5,48 +60,63
1874 2533 +4,80 +24,90 1886 3262 +0,36 +61,22
1875 2424 4,30 +19,58 1887 3381 +3,45 +66,79
1876 2600 +7,26 +28,26 1888 3306 -2,21 +63,09
1877 2630 +1,15 +29,70 1889 3474 +5,08 +71,30
1878 2915 +10,83 +43,80 1890 3320 +4,43 +63,78
1879 3057 +4,87 +50,81 1891 3502 +5,48 +72,76
1880 3132 +1,02 +54,50 1892 3185 -3,05 +57,12
1881 3009 -3,92 +48,44 1893 3202 +0,53 +57,96
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Bcero 3a 23 roma mopedopmenHoro pazsutus B 49 rybepuusix EBpomelickoit
YaCcTH CTPAHBI MOTUOJIO OT YMBIIUICHHBIX yOuicTB 71 240 denoBek

Junamuka moruOmmx ot yowictB mo 49 ryOepHusm EBpomeiickoli wacTu
Poccuiickoit umnepuu npencrasieHa B Taoum. 1.

Kak BUIHO, KOMHYECTBO MOTHOMIMX OT yOHWICTB B TOpPOJax U CEICHHSIX
EBporeiickoli yacTu cTpaHbl T'0OJl OT roja MOCTOSHHO YyBenuuuBajioch. IIpupoct
MOTUOIIUX OT JAHHOW MPUYHMHBI cMepTH B 1893 T. B cpaBHeHuu ¢ 1870 . cocTaBmi
1 175 yenoex nnu 57,9%. DTOT mokazaTenb omepexajl POCT YUCIEHHOCTH
HaceJeHMs] MO COMOCTaBUMON Teppuropuud B 1,2 pasza, T.K., COINIACHO IOJCUETaM
A.T". PammmHa, unciieHHocTh Hacenenus 50 ryoepauid EBponeiickoii yactu Poccun 3a
nepuoz ¢ 1863 o 1897 rr. ysemmumnack Ha 47,9%°.

OcTaHoBUMCS TOJpOoOHEe Ha paclpeeIeHUH MO MOy MOTHOMUX OT yOUHCTB

B Poccuiickoii umnepun B 1870-1893 rr. (Tabm. 2).
Tabnuna 2
Pacnipenenenue mo mony norudmux ot youicts B 49 rydepuusix EBporneiickoit yactu Poccun
B 18701893 rr. [uenoBex]

Joust noru6umux ot youiicts
KONM4ecTBO B oM uucie: B OOIIEM KOJIMYECTBE YMEPIINX
Toxsl norudImx 060€ero HaCHIIbCTBEHHO
oJsia ot youiicTs ¥ BHE3aNHO [%6]

MYX. JKEH. MYK. JKEH.
1870 2027 1504 523 6,1 7,6
1871 2290 1721 569 6,2 7,5
1872 2399 1817 582 6,9 8,5
1873 2416 1796 620 6,9 8,6
1874 2533 1883 650 7,6 9,5
1875 2424 1842 582 6,2 7,1
1876 2570 1953 617 6,6 7,5
1877 2630 2024 606 6,3 7,1
1878 2915 2172 743 7,6 8,8
1879 3057 2309 748 6,7 8,0
1880 3132 2390 742 6,7 7,4
1881 3009 2224 785 6,9 3,1
1882 3095 2328 767 6,9 7.4
1883 3410 2570 840 7,5 8,1
1884 3445 2612 833 3,0 8,4
1885 3256 2423 833 7,3 8,0
1886 3268 2356 912 7,7 9,3
1887 3381 2481 900 7,8 9,1
1888 3306 2420 886 7,2 3,0
1889 3474 2531 943 7,3 8,4
1890%* 3320 2183 925 6,4 7,9
1891 3502 2343 940 7,2 8,4
1892 3185 2121 858 6,5 7,5
1893 3202 2093 903 6,3 7,8

* B cBa3u ¢ TeM, yto nmo Kypmsuackoit u Ydumckoit rybeprusm ¢ 1890 mo 1893 rr. cBemenus
o morubmmx ot youiicte B MBJI moctymin Ge3 pa3OMBKH IO TOJY, BO3MOKHO, HEKOTOPOE 3aHIKCHHE
JIAHHBIX TTOKazaTelel (1o MyxunHam — Ha 130-150 genoBek, 110 keHIMHaM — Ha 15—20 4esIoBeK eKEro/tHo).

9 AL Paumn, Hacenenue Poccuu 3a 100 nem (1813-1913), [B:] Cmamucmuyeckue ouepku, IO Pe.
akan. C.I. Crpymununa, [ocyoapcmesentnoe cmamucmudeckoe uzoamenscmeso, Mockpa 1956, c. 44-45.
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Htak, 3a msate jet, 1870-1874 rr. u3 00mero KoaudecTBa IMOTHOMINX OT
MPECTYIMHOTO YMBICIIAa MYXYHH OKazanoch 8 721 dyemoBek u keHmwuH — 2 944
gemoBeka. [lo TakomMy mokaszaTenfo, Kak YHCIO NOTHOMHX OT yOWHCTB Ha
100 ymepmux o0oero mojia HaCUJIbCTBEHHBIMH M BHE3aITHBIMU CMEPTIMH
B 49 rybepuusx Epomeiickoit Poccuu B 3TOT mepwoll, BBISBHIACH 3HAYUTEIbHAS
muddepeHIHanus MeXAy TpylnaMu ryoepHui. Hambonbimme 3HAUYEHUS ITOTO
moKasaTessl Cpelu JKeHIUH Obliu 3adukcupoBaHbsl B CeBepo-BocTouHEIX,
Hosopoccuiickux u Ilpubantuiickux ryOGepuusx. Haubonplime 3HaYeHUS 3TOTO
MoKa3aTensl Cpelu MYXYMH ObIIM oTMeueHbl B HOxHo—Ypanmbckux, Cepepo-
Boctounbsix u HoBopoccuiickux ryoepHusx.

B 1875-1887 rr. B EBpomnelickoii 4acTi CTpaHblI JA0JISA MOTHONMIMX OT yOWIHCTB
B 00IIEM KOJUYECTBE yMEPIIMX HACHIBCTBEHHO M BHE3AIHO CPEAM MYKUUH
coctaBmia 7,1%, cpenu sxkeHmuH — 8,1%. Taxum oOpazom, Ha 100 ymeprimx
Ka)XJIOTO IT0Jla B pe3yJIbTaTe HACHIHCTBEHHBIX M BHE3AIHBIX CMEpTEH OT yOMICTB
nmoru6io MyxuuH — 12,6 denosek, xeHnwH — 13,1. Uncno xeHIUH B pacyeTe Ha
100 MyX4uH, YMHpPaBIIUX OT yOHHCTB B CpeAHEM IO CTpaHE, COCTABUIO
34,5 yenoBeka.

B 1888—-1893 rr. amHaMuKa CMEPTHOCTH OT YOUHCTB CpeAr MY>KUHH U KESHIIUH
MIpOIOJKAIa Pa3BUBATbC B PaMKaxX TEX K€ TPEHAOB, YTO M IPEALIECTBYIOLINE
rogsl. Ecnm Bocmonb30BaThCsi OTHOIIGHHEM YHMCICHHOCTH MY)KCKOTO HACEICHUS
K YUCJIEHHOCTH >KEHCKOIO B TOpoAax U CEeIbCKOM MECTHOCTH, TO CMEPTHOCTD
JKCHCKOTO HACEJICHUSI K CMEPTHOCTH MY)KCKOTO HACEJICHHS OT YOHICTB, IPHHATOH 32
100, B EBpomeiickux rybepHusx Poccuiickoif mmmepuu, coctaBuia 38,8. OTo
0Ka3aJI0Ch HECKOJIBKO BBIIIE, YEM B IEJIOM o umrnepuu — 31,4.

Wtak, unucmo morudmmx ot yOMHCTB KEHIIUH 10 OTHOIICHUIO K 00MIeMy UTOTY
YMEpIIUX HEeCTeCTBEHHOW CMEpPThIO JKEHIIMH Ha NPOTSIKEHWH BCEro paccMarpu-
BAEMOTO MEpUOAA OKa3aJoCh OONbINE, HEXKEIU AHAIOTHYHOE COOTHOIICHHUE
Y MY>KYHH.

AHaJIU3 CTAaTUCTUYECKUX ITIOKa3zaTesied I03BOJIAET HAaM paclpeldeiuTh Bce
TEPPUTOPUU, HAa KOTOPBIX BeJICA Y4YeT CMEPTHOCTU OT YOWMHCTB, MO CIEAYIOLIUM
rpynmam: | rpymma — perHoHbl ¢ HaMMEHBIIUM 4YHCIOM yOwuiicTB (20 demoBex
MOTHOIINX B CPETHETONOBOM HcUMCiIeHHM); Il rpymnma — pernoHsl ¢ HEOONIBIINM
gucioM youicts (o1 20 10 40 4yenoBek MOTHOIINX B CPEAHETOOBOM HCUYHCIICHUN);
IIl rpynma — perunoHsl co cpegHuM uucioM youincTtB (oT 41 mo 60 uemoBex
MOTHOMIMX B CPEAHEroJI0BOM HCUUCIeHHH); 1V rpymma — pernoHs! ¢ OOJIbIINM
KOJMIMYeCcTBOM yOuicTB (0T 61 mo 99 yenoBexk MOTHOMIKX B CPEAHETOIOBOM
WCUUCIIEHUN); V TpyIIa — PETHOHbI ¢ HAUOOIBIIUM KOJIMYECTBOM yOUICTB (CBBILIE
100 moruOmmx B CPEeIHETOJOBOM HCUUCIICHUN).

B 1870-1874 rr. cpenu rybepuuit EBpomneiickoit yactu Poccuiickoit ummepun
C HauOONBIIMM YHCIOM IMOTHOIINX OT YOMICTB B CpPEIHEroJ0OBOM HCUHUCICHUU
(nsiTast rpynmna) okaszanoch aBe — Ilepmckas u Bsarckas. K gerBeproil rpynne Hamu
ObutH oTHeceHB! 13 rybepHumid. B Tpetheid rpymnmne — 14. Bo Bropoii — 13. B nepBoii



38 Sergei Bogdanov, Vladimir Ostapuk

— 7 ry0OepHuii. HanMeHbIIie mokasarenu CMEPTHOCTH OT YOHMCTB MO CTpaHE B 3TOT
nepuox OpuH 3aduKcHpoBaHbl B [IpuOanTuilckux ry0epHHsIX.

B mocnenyromee 13-imeTHe MpOW3OIINIO yBEIHMYCHHE UYHCIA T'yOepHU,
B KOTOPBIX OBIIM 3apeTHCTPUPOBAHBI HAUOOJBIINE IOKA3aTCIN IOTHOIINX OT
yOuiictB — 6onee 100 moruOmux B CPeTHETOIOBOM HCUHUCICHHH — C JIBYX 10 CEMH.
B ueTBepToii Tpymme okazanock 12 ryoepHuii. B Tpetbeit rpymme — 16 rydepuuii, Bo
BTOpOit — 9. KommuecTBo ry0epHUil ¢ HAMMEHBIINM YHCIOM MOTHOIINX OT YOUHCTB
HECKOJIBKO COKPAaTHJIOCh: C 7-MH J10 5-TH.

B 1888-1893 rr. B EBpomeiickoil 4acTu CTpaHBI OKa3ajoch 6 TryOepHHH
(cHIWKEHHWE Ha OJHY T'yOepHHIO B cpaBHeHHH ¢ 1875-1887 TT.), B KOTOPBIX OBLIO
3aUKCHPOBaHO HAaWUOOJNbIIEE KOJNMIECCTBO YOUTBIX IO 3JIOMY YMBICITY.
B uetBeproii rpynme — 19 (yBenuuenne Ha ceMb TyOepHUI B cpaBHeHHMH ¢ 1875—
1887 rr.). B tperneil rpymme — 14 (cHmkeHHE Ha OfHY T'yOEpHHIO B CPaBHCHUHU
¢ 1875-1887 rr.). Bo BTOpO#i rpymnie — 7 (CHUKEHUE Ha JBE TYOCPHHUU B CPaBHCHUH
¢ 1875-1887 rr.). B mepBoii rpynne — 3 (cokpalieHue Ha qBe TyOSpHUU B CpaBHe-
Huu ¢ 1875-1887 rr.).

B xaxmoil u3 rpynn okaszamuch ryoepuHun EBpomeiickoit Poccun mocrarodHo
reorpadUIecKy yIalieHHBIE IPyT OT APYTa, ¢ Pa3IHIHBIM YPOBHEM SKOHOMHYECCKOTO
Ppa3BUTHS, TUIOTHOCTBIO HACENEHMsI, STHUUECKOI0 U PEIMTHO3HOI0 COCTaBa MPOXKHU-
BaBIIMX. B 3Toil cBA3M BbIsBIEHHWE OCOOCHHOCTEH NETEPMHHALMU CMEPTHOCTH OT
yOMIICTB B Pa3IMUHBIX T'yOCpPHUSIX CTPAHBI SBISICTCS 3aaucii OyIyIIuX CIICIHab-
HBIX MCCJIeIOBaHUH.

Bbe3ycnoBHO, MCIOIb30BAaHME BCEro JHUIIb aOCONIOTHBIX MMOKa3aTelei
KOJIMYECTBA MOTUONINX OT YOMICTB HE MO3BOJSIOT HAM BBIICIUTH TE€ TEPPUTOPHH,
Ha KOTOPBIX MEHCTBUTENBHO CYNIECTBOBalla Hambolee omacHas s XU3HHU
KpUMHUHAJIbHAs CUTyalus. B 3ToM miuaHe HeoOXOAMMO IMPOAaHAIU3UPOBATH
K03 PUIMEHT CMEPTHOCTH HaceleHus TyOepHuu (yes3da, ropolia) B pacueTe Ha
1 000 unm Gojee YEIOBEK HACEICHUS COOTBETCTByIoUIei Tepputopuu. OgHAKO
3Iech BO3HUKAET OOBEKTHBHASI CIOXKHOCTH. Jlemo B TOM, 9TO (AaKTHUECKH IO
ITepBoii Bceobmieii nepenvcu Hacenenus Poccuiickoit nmmepun 1897 1., MBI MeeM,
[0 TIPU3HAHHUIO MOAABIAIONIETO OONBIIMHCTBA CTATHCTOB, HEYZOBJIECTBOPUTEIHLHOE
COCTOSTHHE yueTa YUCICHHOCTH HACEJICHUS 110 TYOCpHHUSM.

OcranoBuMcst mogpoOHee Ha OCOOCHHOCTSIX CMEPTHOCTH HACEICHHS OT
yOuicTB B HanboJiee KPyMHBIX roponax EBporielickoi yactu Poccuiickoit uMmepuu.

CMepTHOCTH OT yOmiicTB B Hambojee KpyMHBIX ropoxax EBpormeiickoii gacTtu
Poccun nMena TeHICHINIO K TOCTOSHHOMY YBEIMYCHUIO. DTO ObIIO 3aKOHOMEPHBIM
CJIEZICTBUEM YCHJIMBABIINXCS MTPOLIECCOB OTTOKA HACEJIEHUS U3 CEIbCKOM MECTHOCTH
B TOpPOIa, KOTOPBIN TONYYII MOIIHBIH HMITYIsC mociie Manudecra ot 19 ¢eppains
1861 .

[Tocae oTMEHBI KPEMOCTHOTO IpaBa YHUCICHHOCTH TOPOJCKOTO HACEICHHS
Hayalla CTPEMHUTENbHO yBenuuumBaTbes. Ecnm B 1867 1. B 50-TH TyOepHHAX
EBpormeiickoit wacTu cTpaHbl HacuuThIBaIoch 65434 Teic. wemnoBek, B 1885 1.
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— 9964,8 ThIC. YenoBeK, TO IepBasi BCepoccHUiickas rnepenuch HaceneHus 1897 r.
3adukcupopana yxe 12064,8 Toic. uenoek 0.

C npyroil CTOpOHBI, B CaMHMX IOpojaX YCHIMIMCH IPOLECCHl MMYIIECTBEHHOM
u couuanpHoi auddepennumanuu. JlyXoBHO-HPABCTBEHHYIO aTMoc(epy TOpoJOB
MPOHU3AN yX CTSKATEIhCTBA C HEM30EKHBIM €ro CIYTHHKOM — JeBajibBalHel
IYXOBHBIX IICHHOCTEH M COOCTBEHHO delOBedecKoW >XW3HHU. Ilociae oTMeHBI
KPENOCTHOrO IpaBa 3HAYUTENIbHbIE MacChl HACEJNEHHUS IPHUILIIM B JBUXKEHHE
U B TIOMCKaxX 3apabOTKOB JIBUHYJHCH B ropojaa. VIMEHHO B MeEpBbIE JECATHICTHS
Benukux pedopMm B EBponeiickoit wactu Poccuiickoif mMmmepun (GpuUKCHPOBAINCH
HanOoJjiee WHTCHCUBHBIC MHTPAIlMOHHBIE Hponecchl. J[aHHbIe 00CTOSTENHCTBA
CIIOCOOCTBOBANIM POCTY PAa3IHMYHBIX BUIOB M (OPM IMPECTYNHOCTH, B T.4.
Y YMBIIIUICEHHBIX YOUICTB.

AHanu3 CMEPTHOCTU TOPOJACKHUX U celbCckux skurenedl EBponeiickoit Poccun
B 1epBoii ojoBuHe 1870-X I'T. 0OHAPYXKIIT CIIEAYIOIIEE.

KonnuecTtBo mormOmmux oT YyOHMHCTB B CEIHCKOH MECTHOCTH 0Ka3ajocCh
3HAUUTENLHO OOoJbIe, YeM B roponaax. Jis cpaBHeHUs: o01iee Y1Cao MOruOImx OT
JIAaHHOTO BHUJa HAaCHJIbCTBEHHOHN cMepTu cocTaBuiio 1613 yenoBek, B TO BpeMs Kak
B ceneHusax — 10052 genoBeka. TakuM 00pa3oM, KOJIHMUYESCTBO MOTHOIINX OT yOUHCTB
cessiH OoJiee yeM B 6 pa3 IPEBLICHIIO KOJIMYECTBO MOTUOIIUX OT JAaHHON MPUYMHBI
ropoxaH. be3ycinoBHO, 3To oTpa)kano reorpaguueckyr0 M COLHAILHYIO
CTPAaTU(PHUKAIIMIO POCCUHCKOTO 00IIecTBa BTOPO MojoBHHBI XIX cTomerus.

B momasmnstiomeM OONBIIMHCTBE TYOSPHUH TOM YaCTH CTPAHBI OT MPECTYITHOTO
yMBICTIa TOTHOANM MPEUMYIIECTBEHHO XHUTENH CEIbCKOM MECTHOCTH. TOJIBKO
B ryoepuusix Cesepo-Bocrounsix, FOro-3amagHbix ¥ ApXaHI€IbCKOH CMEPTHOCTh
oT yOumiicTB B pacuere Ha 100 yMmepmux o00o0ero moja OT HACHJIbCTBEHHBIX
U BHE3alHBbIX NPUYMH OKa3ajach BBIIIE Yy TOPOXXKaH, HEXKEIU Yy CEeJsH.
OcobeHHoCThIO benopycckux ry0epHUi sIBUJIOCH TO, YTO TaM CMEPTHOCTh OT yOUICTB
TOPO’KaH M CeIlsH OKa3anach (PaKTUYECKH OJMHAKOBOM.

3a 1875-1887 IT. B ropoyiax OT yMBIIUICHHBIX YOUHCTB moruoio 5305 denoBek,
B T.4. MyXuuH — 3678 (69,3%) u xenmun — 1627 (30,7%) uenosek. Takoii
MOKa3aTeNb, KaK KOJMYECTBO MOTHOMMX OT yOMHCTB B pacuere Ha 100 ymeprmx
HACHJILCTBEHHO BHE3aITHO OKA3aJICs BBINIE Y JKEHIIWH. 3HAUYEHHE TOTO MOKa3aTes
B T'YOCpHUSX CpeIy JKSHIINH COCTABIIIO 8,1 YeIoBeK, Cper My»IHH — 7,2 4eIOBEKa;
B roponax — 9,1 u 5,9 yenosek; B cenenusax — 8,0 u 7,4 4eI0BEK COOTBETCTBEHHO.

Taxkum obpasom, Ha 100 ymepmmx KakJIOro mona oT yOHICTB B ropogax
norudano My>X4uH — 6,1 4enoBek, KEeHIIUH — 9,2 JelioBeka; B CENIeHUsIX: MyK4uH — 7,5
YEeJOBEK W XKEHIMWH — §,2 demoBeka. Yucio skeHIuH B pacuere Ha 100 Myx4uH,

10" Cmamucmuueckuii epemennux Poccutickoti umnepuu, cepus 2, Boin. 1, Cankt-Iletep6ypr
1871; Céopnux ceedenuii no Poccuu 3a 1884-1885 ze., Caunkr-llerepOypr 1887; Oxonuamenvro
ycmanognennoe npu paspabomke nepenucu HaluuHoe Haceienue 20pooos, W3n-so «ObmecTBeHHAs
nonb3ay, Cankr-IlerepOypr 1905.
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noru0aBMIMX OT YOWMCTB B 3TOT MEPHOJ, B TOpOAax cocTaBmio 44,6 uenoBek,
B CEJILCKOI MECTHOCTH — 33,1 4yemoBeka.

B mocnenHme miecTh IeT paccMaTpUBAEMOT0 XPOHOJIOTHYECKOTO IEpHoja
CMEPTHOCTh OT YOUHCTB B TOpoJax MpoJoKajga OCTaBaThCs HUXKE, YeM B CEIbCKOH
mecTHOCTH. Tak, B EBpormeiickoif yacTu cTpaHbl CMEPTHOCTh OT YOMIICTB B ropoaax
cocraBmia 98,6% OTHOCUTEIFHO TaKOBOH B ye3ax.

B cienyromnieid muarpaMme comepikarcs CBEJCHHs O KOJUYECTBE MOTHOMIUX OT
yOuiicTB B KpynHeimmux ropogax Poccuiickoit nmmepun 3a mepuon 1870-1893 rr.

(puc. 1).
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naubonee kpymHble ropoga EBponelickoii uactu Poccuiickoit umMnepun

Puc. 1. KonmnuectBo norudmux ot youicTs B kpynHeimux ropojgax Esponeiickoii yactu
Poccuiickoii nmnepuu B 18701893 rr. [denosek]

Kax BuanO, Hambombmiee KONMMYECTBO IOTHUOIINX OT YOWICTB 3a NaHHBIC
24 roma mopeOpPMEHHOTO Pa3BUTHS CTPAaHBl OBUIO 3apETUCTPHPOBAHO B CTOJHIIC
Poccuiickoii mmnepun — Cankr-IletepOypre, 3atem ciemxyer Opmecca. Mocksa
3aMblIKajla TPOUKY JIMAEPOB 10 JAHHOMY I10Ka3aTellto.

B orHOmEeHNn HacWMIBCTBEHHOW cMepTHOCTH B MockBe B mepuon ¢ 1872 mo
1889 rr., ropoJckas cTaTUCTUKA OTMEYajia, YTO OHA KpaiiHe He3HauyuTeJIbHa BO BCEX
rpynnax HaceiaeHus. ONacHOCTb HAaCHJIbCTBEHHON CMEPTH OKa3ajlach IIOYTH
OJINHAKOBOW JIJIs HAaceJIeHUs1 BceX Bo3pacToB, HaunHas ¢ 30-tu nerHero. B stoi
BO3pacTHOM TpyIie oHa kKonebanack oT 5,11 mo 5,63 cmeprteid Ha 10 ThIC. JXUTEINEH.
[IpakTHueckn Takol ke YpOBEHb CMEPTHOCTH OBUI OTMEUEH B Bo3pacte OT 1 10
5 netr. M3 ocTanbHBIX BO3PacTHBIX I'PYIII, HAMMEHBIIMH I10Ka3aTellb CMEPTHOCTH OT
JAHHOTO BUJAA NPHUYMH Ipuxoqwics Ha rpymmny 5—-10 ner, rne on cocrasun 1,97
cmepreil Ha 10 ThIC. HacejeHUs. 3HaYEHUE HACHUIBCTBEHHOW CMEPTHOCTU B PALY
JOPYTUX IPUYUH CMEPTHOCTH OKa3aJloCch HAaHOONBIIMM A1 Bo3pactoB 10-20 ser, e
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Ha ee J0I0 npuiuioch 4,8% Bcero unciaa cMepTei BO BTOPOM 10 3HAUEHUIO TOPOJie
Poccniickoii ummepun!!,

Poct cmeptHOCcTH OT yOumiicTB B Ojecce OB CBS3aH C BBICOKOW JOJICH
JEeTOyOMICTB B OOIIEeM KOJMYECTBE 3apeTMCTPUPOBAHHBIX yOmiicTB. Tak, oOmiee
YHUCIIO0 MOTMOIIMX OT MPECTYMHOro ymbicaa muaaeHnes B 1870-1893 rr. B Ogpecce
coctaBuio 138 dyemoBek, B To Bpemsi kak B MockBe 56 uernoBek. [Ipu sTtom mo
Opnecce ObUTH YUTEHBI ITOKA3aTeIH 3a 23 Toa — CBECHUS O YUCICHHOCTH YMEPIIHX
HacWJIbCTBEHHO W BHe3anHo 3a 1878 u 1881 rr. B MBJ] He noctynunu. B Mockse,
HANPOTHB, OBUTH YUTEHBI Bce (DAKTHI AETOYOUICTB, HMEBIINE MECTO B TOPOJE 3a 3TH
JIBa C TIOJIOBUHOM AECATUIIETHUS.

bonee koHKpeTHBIE CBEICHUS O MacmITadax CMEPTHOCTH OT YOHICTB B KpYyI-
Helmux ropojgax Poccuiickoit mmmnepun B mope@oOpMeHHBIH MEepHO] MOXKHO
MOJYy4YUTh, €CIH MPOaHAIM3UPOBATh TAKOW MOKazaTelb, Kak KOdPhHUIHEHT
CMEPTHOCTH OT yOuicTB B pacuere Ha 100 yenoBek ropoICKUX JKUTEIEH, yMepIux
HACHJILCTBCHHO M BHE3ammHo (Tabu. 3).

Tabnuua 3
Koadduipents cMepTHOCTH OT yOUHCTB B KPYIHEHIINX ropojiax
Poccuniickoii umnepun B 1870-1893 rr.

KoummyectBo norubmmx ot youiicts B pacuere Ha 100 ymMepumx HaCWILCTBEHHO
1 BHE3AITHO

Topona 1870-1874 1875-1879 1880-1884 1885-1889 18901893
MyXK. | JKGH. | MyX. | JKEH. | MykK. | JKeH. | MyX. | JKEH. | MyX. | KeH.

Cankrt-IletepOypr 3,0 6,6 3,0 5,4 2,4 6,7 2,6 6,0 2,8 6,3
Mocksa 1,4 3,4 1,9 3,5 1,3 3,7 0,8 1,5 1,5 1,9
H. Horopox 2,3 1,6 3,9 9,7 43 9,3 2,9 8,4 0,8 5,3
Kazanp 9,5 6,8 4,3 6,5 4,9 4,9 4,8 3,8 3,5 7.4
CaparoB 3,0 18,5 7,0 14,2 9,8 12,0 33 9,0 3,4 6,5
XapbKoB 34 4,0 4,7 6,0 6,4 9,4 4,8 6,7 43 5,6
Kues 1,9 8,0 5,0 9,3 33 4,7 4,1 8,9 4.8 7.3
Onecca 6,4 10,9 8,2 14,3 8,5 232 7,8 13,7 4,2 6,3

[Tonuuelickast cTarucTUKa KOHCTAaTHpoBaia, uro B nepuon ¢ 1870 mo 1893 rr.
B KpymnHeHmux ropogax EBpomeiickoit Poccun umeiao moruOmmx OoT yMBIIIICHHBIX
youiicTB B pacuyere Ha 100 yMepmmxX HacHUIBCTBEHHO M BHE3alHO IOCTOSHHO
yBenmmuuBanock. Eciu B 1870-1874 rr. oHO coctaBuio 5,1, To B 1890-1893 rr. — 6,6.

Ha mpoTspkeHHH BCETO H3yYaeMOTO XPOHOIOTHYECKOTO MEepHOIa HauOOIBIIHE
nokaszatenu auddepeHnUanuu NOTUOMUX OT YOMHCTB KEHIIMH W MYKUYHUH
B pacuere Ha 100 ymepmmnx HAaCHUIBCTBEHHO W BHE3AMHO OBLTH 3a)MKCUPOBAHBI
B CaparoBe m Opecce. OTIHMYNUTENEHBIMA OCOOCHHOCTSMH JTHX IBYX TOPOJIOB
ABJISUIMCH MOJMATHUYECKUN XapaKTep HaceJeHMs, a TakKe JOBOJIbHO MHTEHCHBHBIE
MUTPAIMOHHBIE TOTOKH.

1 Cuepmuocme nacenenus 2opoda Mockewt. 1872—1889 2., Toponckast Tunorpadus, Mocksa 1891,
c. 68.
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B menoM, Bo Bcex KpymHBIX ropopax EBpomeiickoil yacTu cTpaHbl KO3 PUITHEHT
CMEpPTHOCTH OT YOMHCTB cpeiy *eHIIMH B pacdere Ha 100 9enoBek, ymepmmx OT
HACUIIbCTBEHHBIX U BHE3AMHBIX IPUUMH, OKA3aJICA BBIIIE, YEM CPEAU MY>KUHH.

3akJouenue

CrarucTuueckue CBEJCHUSI 0 HACHIILCTBEHHBIX M BHE3ANHbBIX cMepTsaX B Poccuu
Havalli CHUCTEMAaTHYECKH coOuparbcs u oboOmarbes ¢ Havana 1870-x rr. D10 BO
MHOTOM CTaJI0 BO3MOXKHBIM H3-32 IOBBIIIEHHOTO BHHMAaHMS IpaBsllell MOHApXUH
u pykoBogcTBa MBJI k cMepTHOCTH HaceleHHUs UMEHHO OT JJaHHOI'O Kjacca IPUYUH.
Bmnots 10 cBepikeHUsA caMoJepakKaBHsl B CTpaHE JaHHBIE O CMEPTHOCTU HAacCElCHUs
IIMPOKO MYOIHKOBAINCH M OBLIH JOCTYIHEI ITUPOKON OOIIECTBEHHOCTH.

AHanu3 nUHAMUKH CMEpPTHOCTH Hacenenwst 1o 49 rybepumsim EBpomneiickoi
yacTu Poccuiickol MMMIEPUU CBHUJAETENLCTBYET O MOCTOSIHHOM YyBEJIWYEHHUM Ha
MPOTSKEHUH BCETo Mope(opMeHHOTo Mepruoa YUCICHHOCTH MOTHOMINX OT JaHHOTO
BUAa npectymieHuil. Ilpu 3ToM HeoOXoOMMO HPUHUMATh BO BHHMAaHHUE OIHO
obcrosTenscTBo. L{udpsl opuuansHO CTATUCTHKH HE BCETIa COBIAIAIH C 36MCKON
CAaHUTAapPHON CTATUCTUKOM YMEpPIIUX OT HACHJIbCTBEHHOH CMEpTH, Kak IIPaBUIIO,
B CTOPOHY 3aHMKEHHs JAHHOTO TOKas3arels B MonuIeickux oTueTax. IIpobmemam
HejoydeTa Noruonmmx ot youicTB B Poccum Bo BTOpoi monoBuHe XIX — Hadane
XX BB. NMOCBAIIEHO OTAEIBHOE UCCIIEJOBAHUE aBTOPA.

HacumnbcTBeHHAs cMEpTHOCTD B T'yOepHUsIX EBpomelickoil 4acTu cTpaHbl B 3TOT
Mepuojl WMella CBOM TeHjepHble ocoOeHHocTH. Ha mpotsikenuu 1870-1893 rr
YHCIO CIyYaeB HACHIBCTBEHHOM CMEPTH CpEOyl XKCHIIUH OKa3aloch OOJbIIe, YeM
Cpeay MYXYHUH, IO OTHOIIIEHUIO K OOIIMM MTOTaM CIIy4aeB HEECTECTBEHHOH CMEpPTH
cpeau TOro W JApyroro mnoja. B »ToT mepuox BhIsABUIACh 3HAYUTENIbHAs
muddepennuanus rydepanii EBpomelickoil 9acTH cTpaHBI 10 TaKOMY IOKA3aTelo,
KaK OTHOIIEHUE YMCIIa KEHIIMH K YUCIIy MY>KYMH, HOrMOMINX OT YOUHCTB.

OKOHOMHUECKAs, COLHMaTbHAs U AYXOBHO-TIICUXOJOTHYECKas aTMocgepa
KU3HEIESATEIbHOCTH KPYMHBIX POCCHHCKHMX TOPOJOB CIOCOOCTBOBAla BOC-
[IPOU3BOJICTBY 3HAYUTENBHOIO YMCJIa PUCKOB Ul I'paxkJaH, B HUX MPOKHBABLIMX.
Hecmotpst Ha TO, 9TO0 aOCOTIOTHBIE TTOKA3aTEN CMEPTHOCTH B TOpOJax OT YOMICTB
Ha nporshkeHnu 1870-1893 rr. Obutm HUKE, YeM B CEIBCKOM MECTHOCTH, TEM HE
MEHEee, B CaMOHl CTPYKType HAaCUJIbCTBEHHON CMEPTHOCTU YCUJIMBAIMCh TPEBOXKHBIE
TCHICHIUH: YBEINYEHIE YUCIa CAaMOyOMICTB M JETOYOMHCTB, YCTOWYMBHIC TEMIIBI
pocTa 3TUX ABJIEHUM.

JluHaMuKka Kak HaCUJIbCTBEHHOM CMEPTHOCTH B LIEJIOM, TaK U €€ COCTaBIISIOIIUX
CBHUJICTENILCTBOBANA O HAJIMYUM B POCCHHCKOM OOIIECTBE ITYyOOKHX COIHAIBHO-
JIECTPYKTHBHBIX (PaKTOPOB, CIIOCOOCTBOBABIIMX YCTOHYHBOMY BOCIPOU3BOICTBY
Pa3NUYHBIX BHUIOB ITIPECTYIUICHUH, B T.9. W HawOoiee OMACHBIX — IPOTHB JKH3HH
U 3[J0POBbs IPAXKAAH.



CMepTHOCTB OT YMBIIIICHHBIX YOUNCTB HaceneHus: EBponeiickoit yactu Poccuiickoii... 43

EcTecTBeHHO, B paMKax OJHOHM cTaTbW BPsJ JII BO3MOXXHO BBISIBUTH BECh
IPUYMHHO-CJIEICTBEHHBIM KOMIIJIEKC CMEPTHOCTH HaceneHus Pocculickoit umnepuu
OT YMBIOIICHHBIX YyOHICTB. DTO BO MHOTOM OOYCIOBICHO HEHMOIHOTOH
CTATUCTHUYECKUX CBEJEHUN (OTCYTCTBYIOT CBEACHHS O BO3pacTe MOTHONIMX, UX
COLIMANBHOM CTaTyce, MpOo(eCCHOHATBHBIX 3aHATHIX, 00pa30BaTeIbHOM YpOBHE,
BCPOWCIIOBEJaHUN H Tp.), OOMHUPHOCTRIO U pa3zHooOpa3meM TEPPUTOPHH,
OTIEJBbHBIMU NPOOJIEeMaMH METOAO0JOTHYECKOTO Xapakrepa U T.JA. OTO B CBOIO
odepeib CTUMYIHUPYET JalbHEHIINE HAyYHbIC U3bICKAHHS HA TAHHOM HaIlPaBICHHU.
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KiioueBble €JI0Ba: HACHIbCTBEHHAs CMEPTHOCTb, CMEPTHOCTh OT YOHHCTB, TrOpoAcKoe
HaceJIeHUe, CelIbCKOE HACEJICHHE, COLUalIbHble peopMbl, Poccuiickas HMIepHs.

PaccmarpuBaercss nuHaMuKa, OCHOBHbIE TEHJIECHIMU U TEPPUTOPHUAJIbHBIE
0COOCHHOCTH CMEpPTHOCTH OT YMBINUICHHBIX yOWHCTB B TyOepHHSX EBpomeiickoit
yactu Poccum 3a mepuon 1870-1893 rr. B craree mpenctaBieH HaydyHBIA 0030p
AUTEpaTyphl, MOCBALIEHHON MpoOieMaM U COCTOSHHIO THOENH HaceIeHHS
Poccuiickoii umnepun ot youicTB. B kauecTBe sMITUpHYECKOil 0a3bl MCCIICIOBAHMS
BeicTynaoT m3manus LlentpansHoro Craructmueckoro Komurera MBJ[ — Bpe-
MEHHMKH «YMEpIIUE HACWIbCTBEHHO M BHe3anHo B Poccuiickoii MMnepuu».
AHanusupyercs pacupefelieHue MOTHOMINX OT YMBIIUICHHBIX YOWIHCTB MO IOy,
MECTy JKUTENbCTBa (rOpojcKas U celbcKas MecTHOCTb). Conepikarcs CBEACHHS
0 moru0mmux B pe3yasrare yOMHUCTB 10 HambOoJee KPYyIHBIM ropomaM EBpormeiickoit
yacTH cTpansl. OcyliecTBIseTcs IPyNIUpoBKa TydepHuii Poccuiickoil nmmepun mo
YPOBHIO MOTHOMIMX OT YMBIINIICHHBIX YOHHCTB B CPEIHETOJJOBOM HCUMCICHHH.
ConocTaBisoTCs TEMIIBI POCTa YHUCIEHHOCTH TOPOACKOTO U CEIbCKOTO HAaCEICHHS
ryoepHuil EBporeiickoii yacTi CTpaHbl ¢ TEMIIAMH POCTa YMBIIUICHHBIX YOHIUCTB 110
COIIOCTABUMON TEPPUTOPUH B YCIOBUSIX MACIITAOHBIX M TIIYOOKHX COLIMANBHBIX
U3MEHEHUH, T0CIEJ0BaBIINX II0CIE OTMEHBI KPEHNOCTHOIO IpaBa. Brlcka3biBaeTCs
MpeanoiIoKeHue, 4To mu(ps oQHUINATHHONH YTrOJOBHOH CTATHUCTHKH HE BCETHA
COBHAJANM C 3€MCKOH CaHUTApHON CTATUCTUKOW yMEpIIMX OT HACHIBCTBEHHOM
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CMEpTH, KaK MpPaBWIIO, B CTOPOHY 3aHMKEHUsSI JAHHOTO IOKa3aTessl B MOJIULEHCKUX
oryeTax. B 3akioueHHM cojepkaTcs BBIBOABI O CYIECTBOBAHUH 3aBUCHUMOCTH
MEXIy YPOBHEM YMBIIIJICHHBIX YOUHCTB W OOIICCTBEHHOW MOACPHH3ALMEH,
pa3BepHYBIIEHCS B CTpaHe MOCIIE Na/IeHUsI KPEIIOCTHOIO IIpaBa.

Summary

Deaths from homicides population of the European part
of the Russian Empire in the second half of XIX century:
scope, trends, territorial features

Key words: violent deaths, deaths from homicide, the urban population, rural population,
social reforms, the Russian Empire.

The dynamics, key trends and territorial peculiarities of deaths from homicides
in the provinces of the European part of Russia for the period 1870-1893. The
article presents an overview of the scientific literature on the problems and the death
of the Russian Empire, the population of the killings. As an empirical basis of
research are the publications of the Central Statistical Committee of the Ministry of
Interior — Annals ,,Who died suddenly and violently in the Russian Empire”. We
analyze the distribution of deaths from homicides by sex, place of residence (urban
and rural). Contains information about the victims of the murders on the largest
cities of the European part of the country. Implemented by the grouping of provinces
of the Russian Empire in the level of deaths from homicides on an annualized basis.
We compare the growth rate of the urban and rural provinces of the European part of
the country with a growth rate of homicides for a comparable area in terms of scale
and profound social changes that followed the abolition of serfdom. It is suggested
that the numbers of official crime statistics do not always coincide with the County
health statistics of deaths from violent death, usually in the direction of underestima-
tion of this indicator in the police reports. In conclusion, presents the findings of the
existence of the relationship between the level of homicides and social moderniza-
tion, unfolding in the country after the fall of serfdom.






e Public and Private Law By






POLISH-GEORGIAN LAW REVIEW
UWM 2/2015

Natia Chitashvili
Ivane Javakhishvili Thilisi State University

The concept of fundamental breach in comparative
perspective and its impact on Georgian Contract Law”

I. Introduction

Common and Civil Law traditions display divergences both on legislative and
the doctrinal level towards the legal regime of contract termination. Generally spe-
aking, in these legal systems, dogmatic basis of contract avoidance differ significan-
tly!. Despite this, they still share certain conceptual similarities which mostly refer
to remedial system. “In every social system and, hence, in every legal system — the
question arises of the consequences which a party of a contract has to bear in the
event of breach of that contract. The possibilities, for the innocent party to obtain
legal protection, are generally manifold”2. Breach of contract always gives parties
access to the scheme of remedies, but not always the right to termination’. Legal
systems do not grant the right of avoidance immediately after foundation of con-
tractual breach, which is a material prerequisite of contract termination. Its appli-
cation is depended on the familiar threshold: the non-performance has to reach
determined extent of gravity?. “Every system recognizes that not every breach
should be dealt with similarly, but every system chooses its own way to deal with
this issue’™.

* This article is based on a scientific research conducted by the author at the Max Planck Institute
for Comparative and International Private Law in Hamburg. The author would like to thank the Institute
for awarding a postdoctoral scholarship and supporting this research. The opinions expressed herein
belong to the author and do not necessarily express the views of the Institute.

U'T. Wagner, Limitations of Damages for Breach of Contract in German and Scots Law,
A Comparative Law Study in View of a Possible European Unification of Law, “Comparative Law
/ Rechtsvergleichung, Hahnse Law Review” 2014, vol. 10, No. 1, p. 95.

2 Ibidem p. 73.

3 M.V. Kogelenberg, Motive Matters, An Exploration of the Notion “Deliberate Breach of Con-
tract” and its Consequences for the Application of Remedies, Intersentia, Metro 2013, p. 30.

4 A. Ciacchi, Contents and Effects of Contracts — Lessons to Learn from The Common European
Sales Law, “Studies in European Economic Law and Regulation” 2016, vol. 7, p. 62.

5 M.V. Kogelenberg, op. cit., p. 24.
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While damages are the normal and automatic remedy in Common Law?®, Civil
Law generally aims at performance of obligations under the contract’. Term “termi-
nation” as found in the uniform projects, describes the same concept as avoidance in
this paper®.

Termination brings the contract to an end prospectively and releases parties
from primary obligations of the contract. But it does not annihilate the contract
retrospectively®. Due to this nature, termination is not regarded strictly as a remedy
in legal doctrine!?.

Establishment of a fundamental breach of the contract gives rise to significant
contractual rights for the aggrieved party!!. The effect of such a breach is to give the
non-breaching party the option of treatment the contract as repudiated, so that future
primary obligations are discharged and do not need to be performed. However, the

contract itself does not come to an end. The secondary obligations (e.g. to pay

damages for loss caused by breach) remain in existence!2.

That termination should be of an exceptional character is reflected both in the
Common and the Civil Law traditions. In Common Law, termination is conditional
upon fundamental non-performance or breach of a contractual condition!3. While
within the Civilian tradition contract avoidance is generally possible after unsuccess-
ful lapse of additional time!* — nachfiist!> given for secondary performance to the
obligor. Despite differences in both Common and Civilian solutions, irrespective of

6 J. Cartwright, Contract Law, An Introduction to the English Law of Contract for the Civil
Lawyer, 3rd ed., Hart 2016; S. Atkins, Equity and Trusts, 2nd ed., Routledge 2015.

7 A. Ciacchi, op. cit., p. 60.

8 1. Schwenzer, P. Hachem, K. Kee, Global Sales and Contract Law, Oxford University Press,
New York 2012, p. 709. Compare term “rescission” in: R. Abbey, M. Richards, Property Law 2016—
2017, Oxford University Press 2016, p. 196.

9 N. Andrews, Contract Law, 2nd ed., Cambridge University Press, Cambridge 2015, p. 472.

10 S A. Smith, Atiyah's Introduction to the Law of Contract, 6th ed., Clarendon Press, Oxford
2005, p. 371.

I Under CISG these remedies are: substitution of non-conforming goods by the seller (Art.
46(2)), avoidance of the contract on the ground of non-performance by the other party (Art. 49(1)(a),
64(1)(a) and 73, avoidance of the contract for partial delivery (Art. 51) and Transfer of risk (Art. 70). In
Civil Law countries aggrieved party may require performance in additional time, claim damages, termi-
nate contract , reduce price according to hierarchy of remedies established by law. See R. Zimmermann,
The Law of Obligations-Roman Foundations of the Civilian Tradition, Breach of Contract, Chapter 24,
Oxford University Press 1996, p. 748.

12 3 Poole, Textbook on Contract Law, Online Resource Center, 13th ed., Oxford University Press
2016, p. 253.

13 MV Kogelenberg, op. cit., p. 30; K. Zweigert, H. Kotz, An Introduction to Comparative Law,
vol. II: The Institutions of Private Law, 2nd revised ed., Clarendon Press Oxford, 1987, p. 194-195.

14 This approach is typical e.g. for the BGB (§ 323 (1)), as well for the Netherlands (Civil Code
Art. 265 (2)). See New Netherlands Civil Code-Patrimonial Law, transl. P.P.C. Haanappel, E. Mackaay,
under the Auspices of the Ministry of Justice of the Netherlands, Kluwer Law and Taxation Publishers,
Boston.

IS 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, International Sales Law, A Guide to the CISG, 2nd
ed., Hart Publishing, Oxford — Portland 2012, p. 171.



The concept of fundamental breach in comparative perspective and its impact... 51

their individual approach to the subject matter, goal of protection of sanctity of
contracts and making termination as the extreme and exceptional mechanism can be
identified. Commitment to abovementioned goals is mirrored on the international
level, where “hierarchy of remedies has been introduced or the requirement of
fundamental breach has been adopted as a condition for termination!6.

Diverse legal mechanisms serve the same function of Contract Law — to prevent
unreasonable avoidance of the agreement and loss of contractual balance between
parties’ counter interests; and, also, authorize party to abandon the agreement with
no prospect of the application of contractual legitimate expectations.

This paper examines fundamental breach category, its analogue conceptions in
comparative legal context, as well as its interaction with the right of termination and
its impact on Georgian Contract Law.

II. CISG model of fundamental breach

1. General essence

“The idea that a party could avoid a contract only where the disturbance is
significant, whilst restricting it to damages where the breach is only minor, was first
propagated by Tabel — whose work Recht des warenkaufs laid foundations for the
unification of international sales law — and was found in the 1956 and 1962 drafts,
and expressed in Article ULIS as what the parties would have regarded as funda-
mental had they put their minds to it”!7.

The concept of fundamental breach in the drafting of the CISG was a product of
Common and Civil Law thinking!®. The doctrine of fundamental breach is chiefly
predicated on the facts or assumption that a party to a contract or contract of sale has
committed a misnomer in the contract that goes to the root of the contract, thereby
knocking the bottom off its commercial relevance!®.

While stipulated in various provisions? of CISG, its Article 25 expressly defi-
nes the concept of fundamental (essential) breach as a precondition of termination of
the contract?! and for a right to request a substitute performance — for substitution of
non-conforming goods?2. According to the mentioned Article, breach of contract
committed by one of the parties is fundamental if it results in such detriment to the

16 A. Ciacchi, op. cit., p. 61.

17 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 172.

18 1 A. DiMatteo, International Sales Law, a Global Challenge, Cambridge University Press
2014, p. 241.

19°A. Rajora, Contract of Adhesion and Doctrine of Fundamental Breach, “Lawctopus’ Law
Journal Knowledge Center” 2015, No. 1.

20 CISG Atticles 46, 49, 51, 64, 70, 72, 73.

21 See also, CISG Art. 49 (1) (a), 51 (2), 64 (1) (a), 72 (1), 73 (1) (2).

22 CISG Art. 46 (2).
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other party as substantially to deprive him of what he is entitled to expect under the
contract unless the party in breach did not foresee and a reasonable person of the
same kind in the same circumstances would not have foreseen such a result?3.
Accordingly, CISG definition requires that the breach of contract cause a detriment
that substantially deprives the contracting party of what is reasonably expected from
the contract. Second, liability for that detriment is conditional, allowing the contrac-
ting party who committed the breach, to prevent termination of the contract if he or
she proves that such a result could not have reasonable been foreseen at the time of
contract formation. The first part of the definition refers to the injured party and the
second part refers to the breaching party?*.

“Breach must concern the essential content of the contract, the goods, or the
payment of the price concerned, and it must lead to serious consequences to the
economic goal pursued by the parties. The importance of the breach is not determi-
native; only consequences of the breach to the damaged party are determinative.
This means that a principal obligation must have been breached in such a way that
the economic goal of the contract cannot be achieved; the damaged party being
interested no longer in the performance of the contract. Absolute loss of all objective
interests of the creditor is not required”2>. “The breach of the ancillary obligation
can only constitute a fundamental breach if it has some repercussions on the perfor-
mance of the principal obligations in such a way that the interest of the creditor in
the performance is lost, without the necessity that the latter suffers some monetary
damage”2°.

The provision focuses on the cause of the breach and its impact on the interest
of the other party which is the leading criteria in this case?’. It requires an almost
full or severe deprivation of the contractual expectation?8. Key criteria of assessment
and interpretation are flexible but quite vague terms: “fundamental”, “substantial”
and “reasonable”. “Generally, the circumstances of the individual case decide whe-
ther a breach is of such weight that a reasonable person would have lost the interest
in the contract and would have terminated the contractual relationship”2®. This
objective criteria should be examined together with individual circumstances and
stipulations of the concrete agreement3?,

23 B. Kozolchyk, Comparative Commercial Contracts, Law, Culture and Economic Development,
Hornbook Series, West Academic Publishing 2014, p. 1161.

24 1A. DiMatteo, International Sales Law..., p. 41 with further references.

25 Bundesgericht (Switzerland), 15 September 2000, CISG-online 770, Neumayer/Ming, n. 3 ad
Art. 25 CISG cited in: 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 173.

26 Ibidem.

27 S.B. Markesinis, H. Unberath, A. Johnston, The German Law of Contract, Hart Publishing,
Oxford — Portland 2006, p. 386.

28 1. A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, International Sales Law, C.H. Beck, Hart,
Nomos, Miinchen 2016, p. 472.

29 Ibidem.

30 Tbidem.
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Final non-performance (non-delivery or non-payment) as well as final refusal to
perform always constitutes a fundamental breach3!. Delayed performance is general-
ly no fundamental breach unless the parties or the circumstances make time of the
essence’2. In case of delay the aggrieved party can set an additional (reasonable)
period of time for performance. After unsuccessful nachfiist a non-fundamental
breach is transformed into a fundamental one3.

In legal doctrine it acknowledged that “fundamental breach provision should be
interpreted in a restrictive way and, in case of doubt, it must be considered that
conditions of such breach are not fulfilled3* . This approach reveals the exceptional
nature of contract termination as a remedy of last resort>> which requires high

standard of proof to ground existence of all its legal prerequisites.

2. Legal construction

Legal nature and essence of fundamental breach may be better comprehended
through analysis of its legal construction. Generally, three components are identified
in this concept: a)breach b) detriment of contractual expectation c) foreseeability3°.

a) Breach

Under CISG, party not performing its obligation, faces remedies3’. Regardless
gravity of non-performance, any kind of breach triggers legal remedies. Substantial
nature of different types of breaches influences and triggers corresponding remedy
the aggrieved party is entitled to38, but the contract can be avoided only if the non-
performance amounts to a fundamental breach3®. The objective fact of non-perfor-
mance of stipulated and/or implied obligations constitutes breach. In the context of
good faith, breach must be of such significance that fair and reasonable party would
have neglect this*?. Breach and its fundamentality are independent preconditions for

31 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Com-
merce and Industry 5 October, 1998, Clout No. 468, OLG Celle 24 May 1995, Clout No. 136.

32 M. Macharadze, Avoidance and Repudiation of Contract — Difference and Legal Consequences
(According to Georgian and German Law), “Georgian Law Review, Special Edition” 2008, p. 129 [in
Georgian].

33 CISG Art. 49 (1) (b) and 64 (1) (b).

34 Bundesgericht (Switzerland), 15 September 2000, CISG-online 770, Neumayer/Ming, n. 2 ad
Art 25 CISG cited in: I. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 173.

35 D. Saidov, Conformity of Goods and Documents, Vienna Sales Convention, Hart Publishing,
Oxford — Portland 2015, p. 15.

36 D. Peacock, Avoidance and the Notion of Fundamental Breach Under the CISG: An English
Perspective, “International Trade and Business Law Review” 2003, vol. 4, p. 67.

37 Remedy of damages is excluded in case the breach is excluded. Under CISG Art. 79, See also,
H.C. Aksoy, Impossibility in Modern Private Law, A Comparative Study of German, Swiss and Turkish
Laws and the Unification Instruments of Private Law, Springer Int. Publishing Switzerland, London
2014, p. 126.

38 1..A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 471.

39 H.C. Aksoy, op. cit., p. 126-129.

40 T A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 471.
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termination and they should be assessed separately. Fault is not a precondition*! for
forming contractual breach??, but its absence is not an enough ground to consider
that non-performance is excused*3. Absence of fault excludes the right to damages**
but a right to termination remains unaffected®.

An investigation into the legal nature of breach is of high practical importance
for transformation of contractual relationship into remedial regime of termination
and enactment of other secondary rights by the aggrieved party.

First of all, criterion for assessment of significant breach is not the degree of
damage*® as such but the importance of the violated contractual interest and negati-
ve consequences of the aggrieved party. At the stage of drafting ULIS in 1956 and
1962 drafts, “dispute existed as to whether a subjective or an objective standard
should be applied in determining the “fundamental” nature of a breach. Ultimately it
was decided that the seriousness of the breach should not be defined by reference to
the (objective) extent of the damages, but rather to the (subjective) interests of the
promisee as actually set out by the contract*’. This is true because contractual
breach does not always entail damages and it is not a prerequisite for foundation of
the legal category of breach. The reason is also that different criteria gain significant
relevance in the process of evaluation of breach fundamentality. Therefore theory
and practice, courts and legislation place more emphasis on the injured party’s
interest in the fulfillment of the obligation in question, independent of objectively
measurable (and provable) damages*S.

If damage is at hand it authorizes party to claim its compensation but not
mandatorily the termination of contract if breach does not meet additional prerequ-
isites of substantiality and significance. Damages may be compensated and contract
still may be maintained for specific performance or price reduction for example.
And vice versa, damages can be reimbursed but it may not be sufficient for recovery
of aggrieved party’s injured contractual interests and expectations. Accordingly,
significant violation does not depend on damage but on whether the injured party
was substantially deprived from main contractual legitimate expectation®.

This approach is especially familiar to Common Law tradition. The assessment
criteria of fundamental breach should be underlined in the essence of purpose of this

41 CISG Art. 45, 61.

42 About this approach in comparative legal systems and “Soft Law” see: M.V. Kogelenberg, op. cit.

43 PICC Art. 7.1.7 (2). PICC prerequisites for exemption see in Art. 7.1.7. (1) to the respective
CISG provision 79 (1).

4 See PICC, Art. 74.1.

45 PICC Art. 7.1.7 (4).

46 Furthermore that damage cannot be incurred at all in all contractual relationship.

47 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cir., p. 172.

48 p. Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International
Sale of Goods, Vienna 1986, p. 58, <http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem.html>. See
also, CISG Art. 25.

49 G. Moens (ed.), International Trade and Business Law Annual, vol. VIII, Portland 2003, p- 102.
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conception. Precisely, as fundamental breach is considered to justify the termination,
it means that it should be such kind of category that will nullify the purpose of
contract performance. Accordingly, injured party should lose its interest in fulfill-
ment of contract to such extent that this interest cannot be compensated by reimbur-
sement of damages, price reduction, cure of the defect or any other legal remedy
stipulated by law. Due to this condition the aggrieved party can no longer be expec-
ted to be bound with primary obligation and by the contract, as a whole. “An
avoidance sharply contradicts the very notion of pacta sunt servanda, it represents
the most severe interference with the contractual relationship established between
parties®?. The conception that termination is a ultima ratio remedy®! — remedy of
last resort>2, is supported and followed by Georgian doctrine and court practice
where termination is granted only if it is unreasonable and unconscionable to main-
tain binding force of the contract. Hence, it is possible to restrict a right of avoidan-
ce by contractual clauses or grant this right upon contract>3, providing instances
which amounts to essential breach>*, but in Civil Law countries it is only permissi-
ble to the extent stipulated by imperative rules of law and moreover it is subject to
the tests of contractual fairness and justice. Whereas in common law countries
a judge is who determines the permissible scope of regulation of right of avoidance
by contractual clauses, to what extant parties may “waive™° their rights of con-
tract termination.

50 1. Schwenzer, P. Hachem, K. Kee, op. cit., p. 709 with further references.

51 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 171.

52 1. Schwenzer, P. Hachem, K. Kee, op. cit., p. 709; U. Magnus, The Remedy of Avoidance of
Contract under CISG — General Remarks and Special Cases, “Journal of Law and Commerce” 2005,
vol. 25, p. 424.

53 In Georgian practice sometimes these clauses are so general that they do not stipulate any
specific grounds for avoidance different from the law. Sometimes contractual clauses provide specific
regime of avoidance. See, Decision of 27.01.2015 of the Department of Civil, Entrepreneurship and
Bankruptcy Cases of the Supreme Court of Georgia on case No. AS-44-43-2014.

54 Decision of 10.06.2016 of the Department of Civil, Entrepreneurship and Bankruptcy Cases of
the Supreme Court of Georgia on case No. AS-343-328-2016, <http://prg.supremecourt.ge/Detail View-
Civil.aspx>.

55 On subject matter of exclusion of avoidance by contractual clauses while existence of funda-
mental breach see: S.J. Beatson, A. Burrows, J. Cartwright, Anson’s Law of Contract, 30th ed., Oxford
University Press 2016, p. 202; J. Poole, Textbook on Contract Law, p. 252-254; R. Taylor, D. Taylor,
Contract Law Directions, 5th ed., Online Resource Center, Oxford University Press 2015, p. 128-131;
T. Grace, F.E. Grace, The Termination of Contracts for Breach, 2010, 10, <http://www.feg.com.au/
documents/TerminationpaperTRG10.10.pdf>; E. Macdonald in: L. DiMatteo, M. Hogg, Comparative
Contract Law: British and American Perspectives, Oxford University Press 2016.

56 Where a party promises to relinquish some or all if his rights, under a contract, he is sometimes
said to have waived those rights. See E. Peel, Treitel on the Law of Contract, London, 12. Aufl. 2007,
Rn. 3-066, mit Verweis auf The Laconia [1977], AC 850, p. 871 (HL), cited in S. Grundmann, B. Haar,
H. Merkt, P. O. Miilbert, M. Wellenhofer, H. Baum, J.V. Hein, Th. Hippel, K. Pistor, M. Roth,
H. Wchwetzer, Festschrift fiir Klaus J. Hopt zum 70, Geburtstag am 24. August 2010, Unternechmen,
Markt und Verantwortung, Band 1, De Gruyter, Berlin — New York 2010, p. 249.
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b) Detriment

As breach of an obligation is a separate precondition, breach of a fundamental
obligation may occur but not cause injury. For example, the seller disregarded his
duty to package or insure the goods, but they arrived safely nevertheless; if, howe-
ver, the buyer would lose a resale possibility or a customer, there would be detri-
ment>’. Accordingly, “It is not always necessary that damage in case of detriment be
calculated and proved. The present test of detriment emphasizes the qualitative im-
portance of the injured party’s lost or compromised interest as determined under the
contract, not the quantum of the loss. Moreover, as detriment is not a static element,
the plaintiff may be required to establish the point at which a continuing breach
satisfies the requisite degree of substantiality to justify avoidance™8.

Thus, detriment cannot equal damages as they include all actual and potential
negative consequences of a breach of contract. Therefore a party claiming funda-
mental breach of contract does not have to show that he suffered damages or did not
receive benefits>.

¢) Foreseeability

The CISG concept of fundamental breach is founded by objective and subjecti-
ve elements. The objective criteria of assessment is that for considering breach to be
fundamental it should deprive the party from substantial contractual interest and this
should be identified with objective reasoning. Subjective element indicates at party’s
approach to his breach: the party in breach did not foresee and a reasonable person
of the same kind in the same circumstances would not have foreseen such a result.
Even this subjective element can be proved in combination with objective criterion
and a reasonable person of the same kind in the same circumstances would not have
foreseen such a result®?,

Foreseeability criterion includes that “the motivation of the creditor must be
identifiable by the debtor who could have known or it would be possible to know
that the creditor considered the performance of the breached contractual clause so
essential that he would have refused the contract if he had known such future
breach”®!. “Mere possibility of a breach in the future does not suffice. It must be
“clear” under the circumstances that the other party will commit the required funda-
mental breach”62.

“The notion of reasonable expectations of an obligee is not measured subjecti-
vely, but it rather requires a full analysis of the text of the contract, any practices

57 D. Peacock, op. cit., p. 44.

58 Ibidem, p. 53.

59 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 174.

60 R. Folsom, M. Gordon, M. V. Alstine, M. Ramsey, International Business Transactions in
a Nutshell, Nutshell Series, 10th ed., West Academic Publishing, USA, 2016, p. 102.

61 Bundesgericht (Switzerland), 15 September 2000, CISG-online 770, Neumayer/Ming, op. cit.,
n. 4 and 7 ad Art. 25 CISG, cited in: I. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 173.

62 R. Folsom, M. Gordon, M. V. Alstine, M. Ramsey, op. cit., p. 103.
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which the parties have established between themselves, usages negotiations and all
relevant circumstances of the case. Therefore, the concrete and ascertained legal
relationship is crucial for this determination. The burden of proof is placed on the
party seeking relief under the Convention”%3.

“At the place and at the time of the conclusion of the contract, the determining
interest of each of the parties must be identifiable by the other’®*. Finally the
damage must be foreseeable by the breaching party or by any other reasonable
person of the same kind in the same circumstances at the time the breach of contract
is committed. The contract determines if there existed a risk of a substantial detri-
ment to the reasons and interests of the affected party, which had encouraged that
party to conclude the contract®.

German court in one of its decisions®® interpreted the objective element of
fundamental breach. According to the court’s position, fundamental breach in sales
contract under CISG “is the case when the purchaser essentially does not receive
what he could have expected under the contract, and can be caused by a delivery of
goods that do not conform with the contract”®”. Also, the court referred to subjective
element of fundamental breach: “there is no evidence that the parties implicitly
agreed to comply with the ZEBS-standards. Even if [seller] knew that [buyer] wan-
ted to market the goods in Germany, one cannot make such an assumption, especial-
ly since the standards [in the country] do not have legal character”®. In this part
court focused whether the party could have acknowledged from contract, certain
standards of conformity should be applicable for goods and whether it was purcha-
sed to be resolved in Germany. Court focused whether from seller’s perspective the
goods and its standards could have been acceptable for the buyer. In interpreting so,
court focused on the subjective approach of the obligor towards the performance
quality and acknowledged duties derived from the contract. It also should be mentio-
ned that “the relevant time for assessing this question of foreseeability is the conclu-
sion of the contract”®?,

3. Fundamental breach in the context of delivery of defective goods

The concept of fundamental breach is also identified in the context of non-
conforming performance under CISG. Article 35 describes the characteristics goods

63 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 174.

64 Bundesgericht (Switzerland), 15 September 2000, CISG-online 770, Neumayer/Ming, op. cit.,
n. 6 ad Art. 25 CISG, cited in: I. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 173.

65 Bundesgericht (Switzerland), 15 September 2000, CISG-online 770, Neumayer/Ming, op. cit.,
n. 4 and 7 ad Art. 25 CISG, cited in: I. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 173.

66 Bundesgerichtshof 8 March 1995 [VIII ZR 159/94], BGHZ 129, 75, Translated Alston & Bird
LL.P., Editors: W.M. Barron, B. Kurtz, T. Carlé (Referendar), Translators (Referendars): T. Carlé;
N. Heraeus; C. Schmelzer; U. Springer.

67 Ibidem.

68 Tbidem.

69 R. Folsom, M. Gordon, M.V. Alstine, M. Ramsey, op. cit., p. 102—103.
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should have in order to conform to the contract. Failure to fulfill those characteri-
stics amount to non-conformity. However, mere non-conformity does not entitle the
buyer to require delivery of substitute goods under Article 46 (2) of the Convention.
According to Article 25 this remedy is only available if the lack of conformity
constitutes a fundamental breach of contract.

“Article 25 is one of the most important provisions because the matter of
fundamental breach [...] determines which remedies are available, especially delive-
ry of substitute goods and avoidance of contract without the requirement to give an
additional time to perform”’%. The threshold meeting abovementioned definition has
been set at a high level by courts. According to German courts’ official position if the
buyer can still use or resale non-conforming goods for business purposes (even if at
a discount)’! this legal situation would not represent a case of fundamental breach’2.

There is no fundamental breach even in the case when only repair makes the
goods useable’? or when it is possible to postpone the repair’4. It should be outlined
that, in context of defective performance, goods should be neither repairable nor
useable for considering breach as a fundamental one’>. The possibility of repair and
usage of the goods, both by a buyer or a seller, does not constitute fundamental
breach and does not give rise to a right to terminate the contract.

Delivery of goods for human consumption fundamentally breaches the contract
if the goods are dangerous for health or where a serious suspicion in this direction
exists’®. Also, where the seller cannot provide the property title to the goods, this
constitutes a fundamental breach’”.

“First of all, it is up to the parties to make sufficiently clear — and in the ideal
case to do so in means suitable for proof — that the very feature of the goods is so
important to them, that the non-conformity would amount to fundamental breach of
the contract, entitling the innocent party to avoid. In some cases, the expectations of
the parties and the weight they allocated to certain features of the goods, can only be
established after interpreting and/or supplementing the contract [...]. When interpre-
ting the contract and when establishing whether there was a fundamental breach of
contract, the purpose for which the goods are bought is of special relevance”’®.

70 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 174.

71 Supreme Court, 4C.179/1998/0di, 28 October 1998 (Switzerland) in: D. Saidov, op. cit., p. 15.

72 See BGH 24 September 2014 (2015) NJW 867; BG 28 October 1998, Clout No. 248; BGH 3
April 1996, Clout No. 171. On criterion of future usage of goods for initially intended purpose, see also
official comment on PICC Art. 7.3.1. (2), UNIDROIT principles of International Commercial Contracts,
International Institute for the Unification of Private Law, Rome 2004, p. 221.

73 BGH 24 September 2014 (2015) NJW 867.

74 S.B. Markesinis, H. Unberath, A. Johnston, op. cit., p. 428.

75 OLG Cologne in (2003), THR 15.

76 BGH 2 March 2005, CISG-online, 999, Cited L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze,
op. cit., p. 472.

7T LG Freiburg in (203), IHR 22.

78 B. Leisinger, Fundamental Breach Considering Non-Conformity of Goods, Sellier, European
Law Publishers, Miinchen 2007, p. 153.
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If the goods do not conform with the contract, the buyer may require delivery of
substitute goods only if the lack of conformity constitutes fundamental breach of
contract and a request for substitute goods is made either in conjunction with
a notice given under Article 39 or within a reasonable time thereafter’?. Minor non-
conformities may allow the buyer a remedy for the difference in value, between
what was promised and what was received, but the buyer cannot simply send the
goods back80. The buyer may declare the contract avoided in its entirety only if the
failure to make delivery completely or in conformity with the contract amounts to
a fundamental breach of the contract®!,

“Having the freedom to choose remedies, the buyer however is bound to contract
and should not, acting in good faith and as a reasonable person, first request delivery
of substitute goods and then, not waiting for delivery, declare the contract avoided”82.

There is an important interrelation between buyer’s right to cure and avoidance
based on fundamental breach. If the seller committed fundamental breach by delive-
ring non-conforming goods, the buyer usually has a right to avoidance of the con-
tract. But, if the seller can cure the non-conformities prior to the time that the buyer
will suffer loss®3 from the initial non-conforming delivery, then the buyer cannot
avoid the contract since he has not suffered a substantial depreciation of its contrac-
tual expectations®*. In this case, as one of the prerequisities of fundamental breach
— substantial deprivation — is not still at hand, party should not be authorized to
avoid the contract. Accoringly, the seller has the right to cure non-conformity until
this deprivation is established. Whereas, Article 498 provides that the buyer may
avoid the contract upon fundamental breach. The language suggests that determina-
tion of a right to avoid precedes right to cure. Though, right to cure depends on
seller’s willingness and ability in this regard. Accordingly, reasonable interpretation

of Articles 48 should be given advantage compared with its literal oneS°.

4. Fundamentality of anticipatory breach

Fundamentality of future breach is not uniformly recognized in all legal systems
as a prerequisite of the contract avoidance. But criterion fundamentality is included
in anticipatory breach conception specifically regulated by CISG?7.

79 CISG Att. 46 (2) in: ED. Rose, Blackstone’s Statues on Commercial and Consumer Law, 24th
ed., Oxford University Press 2015-2016, p. 646.

80 C.P. Gillette, Advanced Introduction to International Sales Law, Edward Edgar Publishing
2016, p. 69.

81 CISG Art. 51 (2) in: F.D. Rose, op. cit., p. 647.

82 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 174.

83 Under “loss” deprivation should be meant with broader essence and not only specifically
damages.

84 C.P. Gillette, op. cit., p. 71-72.

85 Except CISG Att. 49 (1) (b) CISG is not an classical expression of Common Law conceptualism.

86 C.P. Gillette, op. cit., p. 71-72.

87 CISG Art. 71-73 in: F.D. Rose, op. cit., p. 650.
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Under Convention®® for foundation of anticipatory breach, it must be feasible
that a party will not perform “a substantial part of his obligation”. Substantiality is
a wider conception than just “insignificant” and it should be interpreted broadly.

If non-performance of a substantial part of the obligation threatens, the other
party can suspend the own obligations®?. Where a fundamental breach threatens the
aggrieved party can terminate the contract?’. Accordingly, there are two categories
of anticipatory breach stipulated in CISG: the first one is suspending the performan-
ce and the second — warranting avoidance of the contract.

A party may suspend the performance of his obligations if, after the conclusion
of the contract, it becomes apparent that the other party will not perform a substan-
tial part®! of his obligations®2. And if prior to the date for performance it is clear that
one of the parties will commit a fundamental breach of an agreement, the other party
may declare the contract avoided®. The party must prove that the anticipated breach
meets the criteria for “fundamental breach” set out in CISG Article 25.

For the purpose of termination the anticipated future breach must be of funda-
mental nature; but for suspension of the contract future non-performance of substan-
tial part of party’s obligation is sufficient. The fact that CISG, terminologically,
differentiates the prerequisites for suspension from the preconditions required for
termination indicates its purpose to distinguish the gravity of future non-performan-
ce required for different legal outcomes: “substantial” for suspension and “funda-
mental” for termination.

“The CISG has special rules for breach of an »instalment« contract” — that is,
where the contract involves at least two successive deliveries of the goods. With
respect to a breach of such contracts CISG Article 73 defines different rules for an
individual installment as opposed to a breach that effects the whole contract. For an
individual installment, if a party fails to perform in such a way as to constitute
“a fundamental breach of contract with respect to that installment”. The other party may
declare the contract avoided “with respect to that installment” — Art. 73(1). If, in addi-
tion, such breach gives the aggrieved party “good grounds” to conclude that a funda-
mental breach will occur in the future installments, it may declare the contract avoided
for the future as well (provided it does so within a reasonable time) — Art. 73(2)%4.

Unlike CISG, in GCC non-performance of the essential, significant part of the
obligation is equalized with fundamental breach by giving rise to termination rather
than triggering suspension.

88 Art. 71 (1).

89 CISG Art. 71 in: J.W. Kuney, D.C. Looper, S.L. Weakley, California Law of Contracts, CEB
California, Oakland 2016, p. 13-27.

9 CISG Art. 7.2 (1).

91 Whether ,,substantial part of party’s obligation” is less material breach or not compared with
PICC and PECL, is debated in scientific doctrine. See, Flechtner and Honnold on CISG, 553 [388.1].

92 CISG Art. 71 (1).

93 CISG Art. 72 (1).

94 R. Folsom, M. Gordon, M.V. Alstine, M. Ramsey, op. cit., p. 103—104.
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CESL provides that immediate avoidance is permissible if the non-performance
would be such as to justify termination®>. “This covers the situation where the right
of avoidance arises from the parties agreement”®. BGB approach is considerably
similar: it declares immediate withdrawal possible when there are special circum-
stances justifying it for balancing the interests of both parties®’.

III. UNIDROIT principles of international commercial contracts

The PICC do not specifically comprise the category of breach of contract. It
define the notion of “non-performance” which combines conceptions of breach of
contract and any excused non-performance which may not be qualified as breach.
The non-performance which is a broader category, is any failure to fulfill a contrac-
tual duty and covers also defective performance as well as late performance®.

Only non-performance of a serious nature (fundamental)®® entitles the aggrie-
ved party to termination of the contract!%? under PICC regulation!®!. The concept of
fundamental breach is not defined and stipulated in a separate Article of PICC, but it
is merged with the right to termination of the contract!?2. The rules of PICC on
fundamental non-performance apply both to cases where the non-performing party is
liable'93 for the non-performance and to those where the non-performance is excu-
sed and right to damages is excluded.

Despite the fact that relevant Article in PICC!%4 shares some terminology and
formulation similarities with CISG1%3 in this regard, PICC has more precise appro-
ach when stipulating what criteria and considerations should be taken into account
to determine whether breach is fundamental or not!%. Generally, performance may
be so late or so defective that the aggrieved party cannot use it for its intended
purpose, or the behaviour of the non-performing party may in other respects be such
that the aggrieved party should be permitted to terminate the contract!97.

95 CESL Art. 116 and 136.

96 1..A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 522.

97 BGB § 323 (2) (3). Compare Lord Diplock: it is to fundamental breaches alone that the doctrine
of anticipatory breach is applicable (Afovos Shipping CO SA v Romano pagnan and Pietro Pagnan [1983]
1 WLR 195, (HL) 203 in: L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 522.

98 PICC Art. 7.1.1.

99 PICC Art. 7.3.1. (1).

100 1. C. Aksoy, op. cit., p. 129.

101 PICC Art. (1) states: A party may terminate the contract where the failure of the other party to
perform an obligation under the contract amounts to a fundamental non-performance.

102 Respectively, see PICC Art. 7.3.1 (1) (2) (3).

103 Obligor is responsible in terms of fault.

104 Art. 7.3.1.

105 CISG Art. 25.

106 See PICC Art. 7.3.1. (2) (a)-(e).

107 UNIDROIT Principles of International Commercial Contracts, International Institute for the
Unification of Private Law, Rome, 2004, 221.
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Whether in a case of non-performance by one party the other party should have
the right to terminate the contract depends upon the weighing of a number of considera-
tions!%8. The following criteria!® are: whether (a) the non-performance substantially
deprives the aggrieved party of what it was entitled to expect under the contract unless
the other party did not foresee and could not reasonably have foreseen such result;
(b) strict compliance with the obligation which has not been performed is of essence
under the contract; (c) the non-performance is intentional!!? or reckless; (d) the non-
performance gives the aggrieved party reason to believe that it cannot rely on the other
party’s future performance; (e) the non-performing party will suffer disproportionate
loss as a result of the preparation or performance if the contract is terminated!!!.

The PICC stipulates Nachfrist''2 procedure, obligation to fix additional time
for fulfillment before termination of the contract. Unless non-performance does not
yet constitute a fundamental breach, in case of delayed performance!!3, an authori-
zed party shall fix additional reasonable time for performance. Termination would
only be possible at the end of the period of extension if the extension was reasonable
in length. It also should be underlined that termination through nachfrist procedu-
re!14 is not possible if the obligation which has not been performed is only a minor
part of the contractual obligation of the non-performing party!1>.

This means that breach before fixing additional time for performance is not
required to be fundamental but it shall be material and not merely of minor importan-
ce. Such kind of important breach is transformed in fundamental one after party fails
to perform in additional period (nachfrisf)'1 and gives rise to the right of termination.

108 Thidem.

109 These criteria comprise similarity to DCFR regulation: (1) A creditor may terminate if the
debtor’s non-performance of a contractual obligation is fundamental. (2) A non-performance of a con-
tractual obligation is fundamental if: a) it substantially deprives the creditor of what the creditor was en-
titled to expect under the contract, as applied to the whole or relevant part of the performance, unless at
the time of conclusion of the contract the debtor did not foresee and could not reasonably be expected to
have foreseen that result; or (b) it is intentional or reckless and gives the creditor reason to believe that
the debtor’s future performance cannot be relied on. See related articles on fundamental non-performance
in DCFR § III. — 2:105 2 (a) (b) — Alternative obligations or methods of performance; § III. — 3:203(a)
When creditor need not allow debtor an opportunity to cure.

110 On interrelation of fundamental breach and fault category, also whether fundamental breach is
a rule of law or a construction, see S.J. Beatson, A. Burrows, J. Cartwright, op. cit., p. 202; J. Poole,
Textbook on Contract Law, p. 252-254; R. Taylor, D. Taylor, op. cit., p. 128-131; E. Macdonald [in:]
L. DiMatteo, M. Hogg, Comparative Contract Law...

11 pPICC Art. 7.3.1 (2) (a)-(e) — Right to Terminate the Contract.

112 Tt is inspired by the German concept of Nachfiist (BGB) § 323 (1), 440. Similar legal results
are achieved by different conceptual mechanisms in other legal systems.

113 Not in case of defective performance. See PICC Art. 7.1.5 (additional period for Performance),
para. 3.

114 pICC Art. 7.1.5 (3).

15 PICC Art. 7.1.5.(4).

116 R, Zimmermann, Breach of Contract and Remedies Under the New German Law of Obliga-
tions, Saggi, Conferenze e Seminari 48, Roma 2002, p. 8.
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Future and anticipated fundamental non-performance serves as a precondition
for termination of contract in PICC before the day of performance lapses!!7. It is
acknowledged that high standard burden of proof and reasonable degree of precision
is required to testify the prerequisite of fundamentality of future non-performance.

In case of a permanent and partial impediment which causes fundamental bre-
ach, the obligee should be given the choice of terminating the contract if partial
performance will not be of any value of him!!®. Failure by one party to perform
a primary obligation has the effect of depriving the other party of substantially the
whole benefit which it was the intention of the parties that he should obtain from the
contract, the party not in default may elect to put an end to all primary obligations of
both parties remaining unperformed!!°.

IV. Principles of European Contract Law

PECL contains the definition of fundamental breach!2? which is at hand when

(a) strict compliance with the obligation is of the essence of the contract; or (b) the
non-performance substantially deprives the aggrieved party of what it was entitled to
expect under the contract, unless the other party did not foresee and could not
reasonably have foreseen that result; or (¢) the non-performance is intentional and
gives the aggrieved party reason to believe that it cannot rely on the other party’s
future performance!2!. PECL also envisages the so called nachfiist procedure for
termination of contract in case of delayed performance!22,

PECL regulates!23 anticipatory fundamental non-performance which threatens
performance of contract by intermediary. Precisely, in case of indirect representation
the principal may exercise against the third party the rights acquired on the princi-

17 PICC Art. 7.3.3. (Where prior to the date for performance by one of the parties it is clear that
there will be a fundamental non-performance by that party, the other party may terminate the contract).

18 H.C. Aksoy, op. cit., p. 130.

119 1 Poole, Casebook on Contract Law, 13th ed., Oxford University Press 2016, p. 330.

120 A5 a prerequisite of contract termination, see PECL Art. 9.301 (ex Art. 4.301) — Right to
Terminate the Contract.

121 PECL Art. 8.103 (ex Art. 3.103) (a)-(c) — Fundamental Non-Performance.

122 PECL Art. 8.106 (ex Art. 3.106) — Notice Fixing Additional Period for Performance together
with PECL Art. 9.301 (2) (ex Art. 4.301) — Right to Terminate the Contract. See respectively PICC
Art. 7.3.3 and CISG Art. 72 (1).

123 PECL Art. 3.303 — Intermediary’s Insolvency or Fundamental Non-performance to Principal:
If the intermediary becomes insolvent, or if it commits a fundamental non-performance towards the
principal, or if prior to the time for performance it is clear that there will be a fundamental non-
performance: (a) on the principal’s demand, the intermediary shall communicate the name and address of
the third party to the principal; and (b) the principal may exercise against the third party the rights
acquired on the principal’s behalf by the intermediary, subject to any defenses which the third party may
set up against the intermediary.
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pal’s behalf by the intermediary in the event of a (threatened) fundamental non-
performance by the intermediary!24.

The regulation on termination of the contract in case of anticipatory breach
provided by PECL and CESL!?5 is identical to CISG and PICC approach. In this
case the termination is still depended on future occurrence of fundamental non-
performance!2. Both PICC!27 and PECL!?® require existence of future fundamen-
tal non-performance as a prerequisite for anticipatory breach.

V. Common European Sales Law

Under CESL, any kind of non-performance entitles the creditor to remedies
even if the non-performance is excused!2?. Where the impediment is only temporary
the non-performance is excused for the period during which the impediment exi-
sts!30. However, if the delay amounts to a fundamental non-performance, the other
party may treat it as such!3!. The concept of fundamental breach dealt with CESL!32
is substantially similar to CISG, PICC and PECL regulative approach. A buyer may
terminate the contract within the meaning of Article 8 if the seller’s non-performan-
ce under the contract is fundamental within the meaning of Article 87 (2)!33.

CESL envisages specificity of termination in the context of consumer sales
contract. Precisely, under CESL consumer buyer’s rights are generally not subject to
cure by the seller!3*. Consumer has wide right of termination for non-conformity as
it is entitled to terminate in case of defective performance without giving the seller
opportunity to cure!3>. The right of termination exists unless the breach is not
insignificant. Precisely under CESL: In a consumer sales contract and a contract for
the supply of digital content between a trader and a consumer, where there is a non-

124 D Bush, L. Macgregor, P. Watts (eds.), Agency Law in Commercial Practice, Oxford Univer-
sity Press 2016, p. 88.

125 CESL Art. 87 (2) (b) in: F.D. Rose, op. cit., p. 609.

126 PECL 9:304 (ex. Art. 4.304) — Anticipatory Non-Performance; CESL Art. 87 (2) (b).

127 Art. 7.3.4.

128 Art. 8:105, 8:103.

129 See CESL Art. 106 for the buyer’s remedies and Art. 131 for the seller’s remedies.

130 Art. 88 (2): Excused Non-performance.

131 H.C. Aksoy, op. cit., p. 99-100.

132" According to CESL Art. 87 (2)(a), any non-performance including the delivery of non-confor-
ming goods is fundamental ,,if it substantially deprives the other party of what that party was entitled to
expect under the contract unless at the time of conclusion of contract the non-performing party did not
foresee and could not be expected to have foreseen that result. See also CESL Arts. 114-115, 134, 136.

133 CESL Art. 114 (1).

134 CESL Art. 106 (3) (b).

135 CESL Art. 106 (3) states: If the buyer is a consumer: (a) the buyer’s rights are not subject to
cure by the seller; and (b) the requirements of examination and notification set out in Section 7 of this
Chapter do not apply.
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performance because the goods do not conform to the contract, the consumer may
terminate the contract unless the lack of conformity is insignificant!3¢. This provi-
sion significantly lowers the preconditions for termination as general acknowledge-
ment of right to cure is absent!37. CESL presumes that any non-conformity is signi-
ficant and shift the burden to prove otherwise to seller!38. Without prior notification
of the non-conformity itself contract may easily be terminated, leaving it to the
commercial seller to prove that the lack of conformity was in fact insignificant or
related to a tailor-made product!3. In this case no reference is made for existence
and relevance of fundamental breach.

Due to interpretation of above-mentioned, it should be underlined that test of
fundamentality of non-performance by the seller is not determined to be a prerequ-
isite in the context of termination for non-conformity by the consumer. Accordingly,
the general rule of CESL'40 stipulating mandatory fundamentality of the breach
shall not be used in this case. Though termination is not possible even in case of
minor non-conformity in consumer sales contract'! . In this way EU Consumer
Sales Directive balances Civil Law approach by declaring termination impossible
due to minor lack of conformity!42.

V1. German Civil Code

BGB does not envisage the concept of fundamental breach as such, but legal
solutions found in judicial practice are too close to legal consequences of fundamen-
tal breach. Under German law a fundamental breach as such is not regularly
and not necessarily exempt from the necessity to set a Nachfrist'*3. And vice
versa, even if the creditor has set a reasonable but unsuccessful Nachfrist, he is not
entitled to terminate the contract if the breach is insignificant, immaterial'#* (uner-

136 CESL Art. 114 (2).

137" A. Ciacchi, op. cit., p. 64.

138 M. Kossak, The Remedial System under the Proposed Common European Sales Law (CESL),
“European Journal of Commercial Contract Law” 2013, vol. 1, p. 10.

139 A. Ciacchi, op. cit., p. 64.

140 According to CESL Art. 114 (1) a buyer may terminate the contract within the meaning of Art.
8 if the seller’s non-performance under the contract is fundamental within the meaning of Art. 87 (2).

141 T A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 491. See also, Swedish New
Consumer Sales Act (KKL), 1990, [in:] H. Sivesand, The Buyer's Remedies for Non-conforming Goods,
Should there be a Free Choice or are Restrictions Necessary?, Sellier, European Law Publisher, Band 2,
vol. 2, Miinchen 2007.

142 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
Certain Aspects of the Sale of Consumer Goods and Associated Guarantees, Art. 3 (6) states: the
consumer is not entitled to have the contract rescinded if the lack of conformity is minor.

143 G. Dannemann, S. Vogenauer, The Common European Sales Law in Context, Interactions with
English and German Law, DFC, Oxford University Press 2013, p. 662.

144 German Civil Code — Biirgerliches Gesetzbuch, Bundesministerium der Justiz, Juris GmbH,
Saarbriicken 2005.
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heblich)!4>. German law thus excludes the remedy of termination altogether if the
breach is of minor importance and weight!4°. In this regard, the costs for remedying
the breach, the burden of any remaining impairment and also the fault of the party in
breach have in particular to be taken into consideration. Generally, again fraud
(Arglist) on the part of the debtor makes any breach significant and gives rise to an
entitlement to termination!4’. In case of defective performance traditional nachfiist
procedure is not required to justify the contract avoidance. In this case fundamental
non-conformity of goods itself serves as a requirement of avoidance!8.

Irrespective of the gravity of the breach, creditor is required to fix additional
reasonable time for performance: (1) If under a synallagmatic contract the obligor
fails to effect performance when due or to perform in accordance with the contract,
the obligee may withdraw from the contract, if he has fixed, to no avail, an additio-
nal period of time for performance!#°. Only after unsuccessful lapse of that period
aggrieved party is authorized to declare the contract terminated again notwithstan-
ding the gravity of the breach. But it should also be stressed that the significance of
the breach is not ignored and the code declares termination invalid in case of non-
significant non-performance!>. If the obligor has failed to perform in accordance
with the contract, the obligee may not withdraw from the contract, if there has been
no more than an immaterial breach of duty!®!. Insignificance has been accepted
where the breach impaired 5% or less of the value of the good!32.

BGB states grounds excluding Nachfrist procedure: 1. the obligor seriously and
definitely refuses performance 2) the obligor does not affect performance by the date
specified in the contract or within a specific period of time and the obligee has
bound the continuation of his interest in performance to timely performance, or
3) there are special circumstances justifying, in balancing the interests of both par-
ties, immediate withdrawal!33.

In sales contract it is not necessary to set a period of time if the seller has
refused to perform both kinds of cure (repair and replacement) or if the kind of cure
to which the buyer is entitled has failed or could not reasonably be expected from
him. A cure is deemed to have failed after two unsuccessful attempts, unless other-

145 BGB § 323 5 (sent. 2). See, S. B. Markesinis, H. Unberath, A. Johnston, op. cit., p. 422.

146 This approach is also underlined in the New Netherlands Civil Code — Art. 625 (1).

147 G. Dannemann, S. Vogenauer, op. cit., p. 662.

148 BGB § 323 5 (sent. 2).

149 BGB § 323 (1).

150 Compare A. Pipia, Basic Characteristics of Civil and Anglo-American Legal Regulation of
Contract Avoidance and its Impact on Georgian Law, “Georgian Law Review, Special Edition” 2008,
p. 77 [in Georgian].

151 BGB § 323 (5) sent. 2.

152 BGH 14 September 2005, NJW 2003, 3490 (1 per cent); LG Diisseldorf 27 February 2004,
NJW-RR 2004, 1060 (2-3 per cent); LG Kiel 3 November 2004, MDR 2005, 384 (4.5 per cent) cited in:
G. Dannemann, S. Vogenauer, op. cit., p. 662; See also, L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze,
op. cit., p. 484.

153 BGB § 323 (2). See also Art. 80 of Civil Code of Netherlands.
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wise emerges, in particular, from the nature of the thing or of the defect or the other
circumstances!>%.

Taking above-mentioned into account in legal doctrine it is asserted that BGB
together with CISG- oriented Laws is based on the conception of fundamental breach!>.

VII. American Uniform Commercial Code

The U.C.C. stipulates termination of the contract in case of tender of defective
goods without requiring and defining the fundamentality of the breach!>°. However,
under the code where the buyer rejects a non-conforming tender which the seller had
reasonable grounds to believe would be acceptable with or without money allowan-
ce the seller may if he seasonably notifies the buyer have a further reasonable time
to substitute a conforming tender!>’. “This means in cases where the seller could
have expected the acceptance of the delivery the seller can avoid the cancellation by
prompt cure. Only if the non-conformity of the tender is such that its acceptance
could not be expected — and that comes close to fundamental non-performance — can
the buyer immediately terminate the contract”!8,

It should not be understood that the essence of additional performance is igno-
red in Common Law system. It exists but it is not given the supremacy in the system
of remedies. For instance, under U.C.C., the seller’s right to cure exists if he had
reasonable grounds to believe that goods would be acceptable with or without mo-
ney allowance to the seller!>® and he seasonably notifies the buyer!¢?. Similarly, if
the lessee rejects a non-conforming tender that the lessor or the supplier had reaso-
nable grounds to believe would be acceptable with or without money allowance, the
lessor or the supplier may have a further reasonable time to substitute a conforming
tender if he [or she] seasonably notifies the lessee!®!. Due to interpretation of
Article at hand, lessor’s right to cure in additional time does not always exist, as it
usually happens in Civil law!%2 but only in case if there is not fundamental breach
on her [or his] side!63.

154 See BGB § 440.

155 1. Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 171-172.

156 U.C.C. Art. § 2-711(1) (2) (c) states: A breach of contract by the seller includes the seller’s
wrongful failure to deliver or to perform a contractual obligation, making of a nonconforming tender of
delivery or performance, and repudiation. (2) If the seller is in breach of contract under subsection (1),
the buyer, to the extent provided for by this Act or other law, may: (c) cancel.

157 U.C.C. § 2-508 (2).

158 L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 486.

159" Aspect of fundamental breach.

160 J.C.C. § 2-508 (2) — Cure by Seller of Improper Tender or Delivery. Replacement.

161 U.C.C. § 2A—513(2) — Cure by Lessor of Improper Tender of Delivery. Replacement.

162 Some exceptions are stipulated by consumer sale directive for consumer contracts.

163 Element of fundamental breach is the following: ,,...lessor or the supplier had reasonable grounds
to believe that goods would be acceptable with or without money allowance to lessee” — U.C.C. § 2A-513(1).



68 Natia Chitashvili

Similarly, lessor or supplier have a further reasonable time to substitute a con-
forming tender if he [or she] seasonably notifies the lessee and if lessor or the
supplier had reasonable grounds to believe goods would be acceptable with or
without money allowance to the lessee!6%.

Another Article indicating possible reception of fundamental breach by U.C.C.
states: in installment contracts (2) The buyer may reject any installment which
is non-conforming if the non-conformity substantially impairs the value of that
installment and cannot be cured or if the non-conformity is a defect in the requi-
red documents; but if the non-conformity does not fall within subsection (3) and
the seller gives adequate assurance of its cure the buyer must accept that install-
ment!65 .

Under the U.C.C. failure to deliver clean documents on time amounts to funda-
mental breach!%®. This means that substantial impairment of the value of install-
ment, no possibility of cure and a defect in the required documents, justify buyer’s
right to termination (rejection of the installment as far as it cannot be cured). The
above-mentioned grounds of rejection reveal profound similarity with the prerequisi-
tes of fundamental breach in general and, precisely, with those stipulated in PICC.
Criterion “no possibility of cure” comes close to the important prerequisite of funda-
mental breach stated in PICC: the non-performance gives the aggrieved party reason
to believe that it cannot rely on the other party’s future performance!®’. Only if
“seller gives adequate assurance of its cure the buyer must accept that installment”.
It means that the seller may avoid termination by giving guarantee, assurance of cure
that comes close again to fundamental non-performance.

The stipulation of the U.C.C. “substantial impairment of the value of the whole
contract is a breach of the whole” comes close to another criterion of fundamental
breach stated in PICC. Precisely, the following: “non-performance substantially de-
prives the aggrieved party of what it was entitled to expect under the contract”168,
What the party is entitled to expect under the contract is closely connected to the
value of the whole contract, frustration of which forms ground for fundamentality of
non-performance.

Existence of the fundamentality breach conception in the U.C.C. can be diagno-
sed as well through interpretation of anticipatory repudiation category. Under the
U.C.C. when either party repudiates the contract with respect to a performance not
yet due the loss of which will substantially impair the value of the contract to the
other, the aggrieved party may for a commercially reasonable time await performan-
ce by the repudiating party!6.

164 U.C.C. § 2A-513 — Cure by Lessor of Improper Tender or Delivery, Replacement.
165 .C.C. § 2-612 — Installment Contract, Breach.

166 1, A. DiMatteo, International Sales Law..., p. 171.

167 PICC Art. 7.3.1 (2) (d) — Right to Terminate the Contract.

168 PICC Art. 7.3.1 (2) (a) — Right to Terminate the Contract.

169 .C.C. § 2-610 (a) — Anticipatory Repudiation.
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“The U.C.C. grants an action for extrajudicial termination of the contract aga-
inst a defendant’s anticipatory repudiation. This action is intended to terminate the
duty to carry out performances not yet due. However, for the anticipatory repudiation
to be effective against the defendant, it has to be easily and clearly proven. Additional-
ly, plaintiff has to prove that he will be substantially impaired as a consequence of the
non-performance of the other party”!7%. “Substantial impairment of the value of the
contract” is a prerequisite of fundamental non-performance as it “substantially depri-
ves the aggrieved party of what it was entitled to expect under the contract”71,

PICC considers “intentional and reckless non-performance”!”? as one of the
indications of the fundamental breach as it gives the “aggrieved party reason to
believe that it cannot rely on the other party’s future performance”!”3. But it should
not be understood that any intentional breach constitutes fundamental breach as
such. Lord Wilberforce in the Suisse Atlantique Case (1966) made clear that delibe-
rate breach of contract is not a special category of breach amounting to fundamental
breach!74. In the same way the U.C.C. “requires an overt communication of inten-
tion or an action by the repudiating party that renders performance impossible or
demonstrates a clear intention not to continue to perform or counter-perform™! 7>,

Despite not stipulating formal definition of fundamental non-performance like
CISG, essence of this conception is implied in several Articles of the U.C.C.

VIII. English sales of good act

Origins of fundamental breach conception in English law can be traced to the
doctrine of substantial violation/substantial performance. Because of the terminolo-
gical correspondence between the English concept of fundamental breach and the
CISG concept, the English doctrine has been falsely identified as the precursor of
the CISG doctrine!7°.

“In Common Law seriousness of the breach is closely connected to the nature
of the term”!77. The buyer can terminate the contract if the other party has breached
a condition!’® of the contract!”?, and can only claim damages!'80 if the breach
concerned a warranty!®!. Conditions are considered to form the root of the con-

170 B, Kozolchyk, op. cit., p. 1196.

171 PICC Art. 7.3.1 (2) (a) — Right to Terminate the Contract.

172 PICC Art. 7.3.1(2 )(c).

173 PICC Art. 7.3.1(2 )(d).

174 N. Andrews, Contract Law, Cambridge University Press 2011, p. 484.
175 B. Kozolchyk, op. cit., p. 1196.

176 1 A. DiMatteo, International Sales Law..., p- 241.

177 M.V. Kogelenberg, op. cit., p. 30.

178 N. Andrews, Contract Law (2015), p. 455.

179" A. Burrows, Principles of the English Law of Obligations, Oxford University Press 2015, p. 107.
180 N. Andrews, Contract Law (2015), p. 455.
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tract'82. But even if the breach is of an implied condition not the warranty, the buyer
(being no consumer), cannot terminate the contract if “the breach is so slight that it
would be unreasonable for him to reject the goods”'83. The breach must reach
a certain degree of gravity that allows termination. It means that breach should be
“substantial”, “material”184.

It is suggested that in developing the law, English courts now have — with the
new and improved German Nachfrist-model and the “fundamental breach” model of
the CISG — two consistent theories of the right to terminate a contract!®3. In English
law court is granted power!80 to determine importance and essentiality of the con-
tractual condition for the contract performance in case parties did not ascertain
essential conditions in the agreement!87. Even if term is stipulated in the contract by
the parties as an essential condition, breach of such a condition sometimes should
not be regarded as substantial failure by court due to examination of all relevant
circumstances and gravity of the breach!88.

With respect to consumer sales the consumer buyer is generally obliged first to
request repair or replacement (and thus give the seller a second chance). He can only
turn to the remedy of termination (rescission) if any remedying was impossible,
disproportionate or unsuccessful 8.

IX. French Civil Code

Determination of significant breach as a prerequisite of contract termination
belongs to the scope of court’s discretionary power in France. The French Civil
Code does not contain the definition of fundamental breach. Buyer’s right to avoid
sales contract!??, do not depend on gravity of the defect of the goods!'®!. The rights

181 SGA — s 11 (3) (Year 1979). See also, A. Burrows, Principles of the English Law..., p. 107,
M.V. Kogelenberg, op. cit., p. 30. Regarding required quality see SGA — s 14, unencumbered property
title — s 12 which are considered as conditions. which the act stamps as conditions. See also, s 12 (5A),
s 14 (6).

182 1 Schwenzer, P. Hachem, K. Kee, op. cit., p. 715.

183 SGA —s 15 A (1) in: L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 488.

184 N. Andrews, Contract Rules, Decoding English Law, Intersentia, Cambridge — Antwerp
— Portland 2016, p. 300.

185 g B. Markesinis, H. Unberath, A. Johnston, op. cit., p. 426.

186 Dye to the broad discretionary power granted to courts in English law, in legal doctrine it is
asserted that the so-called ,,fundamental breach doctrine” has been developed by English courts. See:
A. Burrows, Principles of the English Law..., p. 34.

187 G.H. Treitel, The Law of Contract, 9th ed., Sweet and Maxwell, London 1995, p. 706-709.

188 A Pipia, op. cit., p. 79-80.

189 SGA 548 C (1) and (2) in: L.A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 489.

190 See French Civil Code, Arts: 1642-1, 1643.

191 French Civil Code, Art. 1644: In the cases of Articles 1641 and 1643, the buyer has the choice
either of returning the thing and having the price repaid to him or of keeping the thing and having a part
of the price repaid to him, as appraised by experts.
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to claim performance either avoidance alternatively exist!®? on the same level witho-

ut hierarchy and even when the performance costs are high the obligee may require
avoidance instead of fixing additional time!?3. The courts have adopted power to
~souverainement” to decide whether the non-conformity justifies the termination of
the contract or only damages or a price reduction!®*.

X. Consumer sales directive

Contract termination of B2B transactions is conditional upon the presence of
fundamental breach. Quite the opposite approach may be observed in B2C transac-
tions!>. The directive states: in case of a lack of conformity, the consumer shall be
entitled to have the goods brought into conformity free of charge by repair or
replacement, or to have an appropriate reduction made in the price or the contract
rescinded with regard to those goods!?°. In case of defective performance, consumer
may require the seller to repair the goods or he may require the seller to replace
them, in either case free of charge, unless this is impossible or disproportionate!®”.
Thus the consumer may require an appropriate reduction of the price or have the
contract rescinded!?®. Here, Commission chose to depart from the hierarchy under
the Consumer Sales Directive!*? and to return to the traditional patterns by awarding
the consumer an almost absolute freedom to choose between the different remedies
for non-conformity200,

XI. The Chinese Contract Law

The Chinese Contract Law does not contain an express provision on fundamen-
tal breach. Conception of contractual interest is a leading principle and criterion20!
for essential breach interpretation, though.

192 Art. 1184 (2) Civil Code of France, Translated by G. Rouhette with the assistance of
A. Rouhette-Berton, 2006.

193 K. Zweigert, H. K6tz, op. cit., p. 186-187.

194 Com. 6 March 1990, Bull Civ 1990. IV. No. 75, in: L.A. DiMatteo, A. Janssen, U. Magnus,
R. Schulze, op. cit., p. 491.

195 A. Ciacchi, op. cit., p. 71.

196 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
certain aspects of the sale of consumer goods and associated guarantees, Art. 3 (2).

197 European Sales Directive, Art. 3 (3).

198 European Sales Directive, Art. 3 (5).

199 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
certain aspects of the sale of consumer goods and associated guarantees.

200 A Ciacchi, op. cit., p. 71.

201 g B. Markesinis, H.Unberath, A. Johnston, op. cit., p. 386.
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The right of termination is granted to the parties under specific circumstances:
(1) force majeure frustrated the purpose of the contract; (2) before the time of
performance, the other party expressly stated or indicated by its conduct that it will
not perform its main obligations; (3) the other party delayed performance of its main
obligations, and failed to perform within a reasonable time after receiving demand
for performance; (4) the other party delayed performance or otherwise breached the
contract, thereby frustrating the purpose of the contract; (5) any other circumstance
provided by law occurred202.

In all above-mentioned grounds the gravity of the non-performance is evidently
underlined: (1) frustration of purpose entails annulment of main contractual interest
and discharges what party is entitled to expect under the contract; (2) obvious future
non-performance; (3) non-performance in additional time (nachfrist); (4) due to essen-
tiality of in-time performance, delay frustrates the common purpose of the contract.

According to Chinese Contract Law where the purpose of the contract is fru-
strated due to failure of the subject matter to meet the quality requirements, the
buyer may reject the subject matter or terminate the contract?3. But it should be
apparent that non-conformity of goods that could justify the termination should be of
fundamental extent. The quality and gravity of non-conformity should be as high as
the importance of contractual purpose generally is.

XII. Uniform Law on International Sales Act

Under Uniform Law on International Sales Act??* a breach of contract shall be
regarded as fundamental, wherever the party in breach knew, or ought to have
known at the time of the conclusion of the contract, that a reasonable person in the
same situation as the other party would not have entered into the contract if he had
foreseen the breach and its effects2?3. “The party in breach is deemed to expect the
normal consequences of the breach, whether they actually expected them or not. [...]
The party in breach can only be held liable for abnormal consequences where they
have actual knowledge that the abnormal consequences might follow”2%,

The utmost interesting approach towards fundamentality of breach is envisaged
by the Act in the context of delayed performance. Precisely, where failure to deliver
the goods at the date fixed, does not amount to a fundamental breach of the contract,
the seller shall retain the right to effect delivery and the buyer shall retain the right to

202 Chinese Contract Law, Art. 94, <www.wipo.int/edocs/lexdocs/laws/en/cn/cn137en.pdf>.

203 Art. 148 Chinese Contract Law, ibidem.

204 Uniform Law on International Sales Act, 1967, Art. 10.

205 1, Carr, M. Goldby, International Trade Law Statutes and Conventions, 2013-2015, 3rd ed.,
Routledge, London — New York 2014, p. 105.

206 G. Slapper, D. Kelly, The English Legal System, 16th ed., 2015-2016, Routledge, London
—New York 2015, p. 265.
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require performance of the contract by the seller??’. The buyer may, however, grant
the seller an additional period of time of reasonable length. Failure to deliver within
this period shall amount to a fundamental breach of the contract?%8. Unsuccessful
lapse of additional period fixed for performance, transforms breach into fundamental
one and this forms another essential criterion for legal essence of fundamental
breach. The Act refers to the concept of fundamental breach in other contexts as
well: where failure to deliver the goods at the place fixed amounts to a fundamental
breach of the contract, and failure to deliver the goods at the date fixed would also
amount to a fundamental breach, the buyer may either require performance of the
contract by the seller or declare the contract avoided2?.

XIII. Interpretation of Georgian concept of significant breach

1. General perspective

GCC does not envisage the term “fundamental breach” itself, but stipulates
insignificant/significant non-performance and substantiality/essentiality of breach.
This chapter analyzes the way the Georgian concept of significant breach is constru-
ed, what impact the fundamental breach conception has on it and how it interacts
with the mechanism of contract avoidance.

One of the recent court decisions of Georgian Supreme Court provides general
interpretation of significant breach. In this decision the court established the crite-
rion for assessment of substantial non-performance: “Generally, breach of contract is
considered to be significant when it negatively impacts on the result to which party
was entitled and the one it expected to receive upon performance of the contract”219,
Silence of Georgian legislation on definition of significant breach is filled with court
interpretation that is essentially similar to fundamental breach conception?!!.
In legal doctrine, it is acknowledged that significant breach is at hand when it
is impossible to use already completed performance for predetermined purpose?!2.

207 Uniform Law on International Sales Act, 1967, Art. 27 (1), <http://www.legislation.gov.uk/
ukpga/1967/45>.

208 1. Carr, M. Goldby, op. cit., p. 108; Hadley & Anor v Baxendale & Ors [1854] EWHC Exch
J70 (23 February 1854), England and Wales High Court (Exchequer Court) Decisions, <http://www.ba-
ilii.org/ew/cases/ EWHC/Exch/1854/J70.html>; P. Schlechtriem, The German Act to Modernize the Law
of Obligations in the Context of Common Principles and Structures of the Law of Obligations in
Europe, 2002, <http:/ouclf.iuscomp.org/articles/schlechtriem2.shtml>.

209 Uniform Law on International Sales Act, 1967, Art. 30 (1) in L. Carr, M. Goldby, op. cit., p. 108.

210 Decision of 18.12.2015 of the Department of Civil, Entrepreneurship and Bankruptcy Cases of
the Supreme Court of Georgia on case No. AS-1019-962-2015, <http://prg.supremecourt.ge/Detail View-
Civil.aspx>.

211 gee DCFR Art. 305 (2) (a), CISG Art. 25, PICC Art. 7.3.1 (2) (a)-(e), etc.

212 B, Zoidze, L. Chanturia, T. Ninidze, R. Shengelia, J. Khetsuriani (eds.), Commentary on
Georgian Civil Code of Georgia, Book III, Tbilisi 2001, p. 441.
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Generally, a breach is material, it is substantial (not trivial) if it involves
a serious matter!3. The essence of significant breach should be analyzed in lieu of
circumstances due to which injured party loses interest in fulfilling the contract.
Analysis one of the Georgian Supreme Court decisions reveals considerable simila-
rities to the subjective element of fundamental breach: “Subjective element indicates
at party’s approach to his breach: the party in breach did not foresee and a reasona-
ble person of the same kind in the same circumstances would not have foreseen such
a result. Even this subjective element can be proved in combination with objective
criterion: [...] and a reasonable person of the same kind in the same circumstances
would not have foreseen such a result’*'4. Georgian Court states that placing con-
tractual responsibility on the party for the breach of obligation not deriving?!> from
the contract?!6 contradicts the principle that a civil right shall be exercised lawfully
and according to good faith?!7. The contractual breach is at hand when non-fulfilled
obligation can be regarded as such from interpreting essence of the contract?!8,

Subjective element of fundamental breach introduces a greater requirement than
simply the acknowledgement that is stipulated in the contract. It also means that may
be the quality of the goods and specific requirements have not been directly stipula-
ted in the agreement, but nor should specific quality be an implied term so that party
could anticipate them. Thus, a fundamental breach requires more than a failure of
a party to perform a contractual obligation, whether from the terms of the contract
itself or from the default rules2!°.

GCC establishes a particular hierarchy in the system of remedies and indicates
that priority should be given to the performance in additional time fixed by the
creditor. In this regard Georgian law follows the approach of German®2? and
Dutch?2! civil regulation. According to GCC if one of the parties to a bilateral
transaction breaches an obligation arising from the contract, then the other party to
the agreement may repudiate the contract after the unavailing lapse of an additional
period of time fixed by him for performance of the obligation. If, proceeding from

213 N. Andrews, Contract Rules..., p- 300.

214 R, Folsom, M. Gordon, M. V. Alstine, M. Ramsey, op. cit., p. 102.

215 Directly or in an implied manner.

216 About inadmissibility of granting party a right not derived from the contract see: Decision of
10.06.2016 of the Department of Civil, Entrepreneurship and Bankruptcy Cases of the Supreme Court of
Georgia on case No. AS-343-328-2016, <http://prg.supremecourt.ge/Detail ViewCivil.aspx>.

217 Decision of 14.02.2014 of the Department of Civil, Entrepreneurship and Bankruptcy Cases of
the Supreme Court of Georgia on case No. AS-935-893-2013, <http:/prg.supremecourt.ge/Detail View-
Civil.aspx>.

218 G. Vashakidze, The Law of Remedies for Non-Performance of Contractual Obligations
— Leistungsstorungsrecht, GTZ 2010, No. 39 [in Georgian].

219 R. Folsom, M. Gordon, M. V. Alstine, M. Ramsey, op. cit., p. 102.

220 § 323 (1).

221 New Netherlands Civil Code — Art. 625 (2), Translated by P.P.C. Haanappel, E. Mackaay,
under the Auspices of the Ministry of Justice of the Netherlands, Quebec Centre of Private and Compa-
rative Law, Kluwer Law and Taxation Publishers, Boston.
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the nature of the breach of obligation, an additional period of time for performance
is not afforded to the breaching party, then a warning shall be equivalent to the
fixing of an additional period of time. If the obligation has been breached only in
part, then the obligee may repudiate the contract only if the performance of the
remaining part of the obligation is no longer of interest to him??2. Accordingly, in
the hierarchy of remedies claiming additional performance the first priority is given
to the one that is enacted by foundation of the breach?23. It should be stressed that
GCC contains combination of nachfrist and significant breach conceptions. While
not stipulating the fundamental breach with this terminology as a prerequisite, it still
declares termination inadmissible if the breach is insignificant. This means that
expiration of the additional period does not allow a contractual breach; as it is not
significant enough to be a sufficient foundation for contract avoidance?2*. Therefore
Article 405 (1) should be analyzed with its counterpart — Article 405 (3) (a) which
sets general requirement to contract repudiation: the contract may not be avoided if:
a. the breach of the obligation is insignificant [not material].

Accordingly, the contract may not be repudiated if the breach of the obligation
is insignificant?2>. On the basis of systemic analysis of corresponding stipulations of
GCC, significance of the breach is given the essence of general precondition. That
means that, even if the obligor is granted additional time for performance and all
other prerequisites are at hand, the avoidance is not permissible when breach is of
minor importance or “insignificant”226.

Quite different from Georgian law in German model more accent is made on
fixing additional period of time, and “significance” of breach is examined by whe-
ther it is cured in additional time or not?2”. The concept of nachfrist takes a predo-
minant position in BGB, it is an imperative milestone of contract avoidance of
German law and therefore, this term is widely used in scientific doctrine in other
legal models to express the conception of assignment of additional time.

2. The concept of significant breach in particular types and instances
of non-performance

The concept of significant breach gains specific content in particular types of
breach of contract. Its essence can be identified in the context of pre-contractual?28

222 GCC Art. 405 (1).

223 GCC Art. 405 (1).

224 Similar regulation see CISG Art. 49 (1) (b) together with Art. 64 (1). See L.A. DiMatteo,
International Sales Law..., p. 381.

225 GCC Art. 405 (3) (a).

226 Compare GCC Art. 405 (3) (a) with BGB § 323 (5) (2).

227 L A. DiMatteo, International Sales Law..., p- 385.

228 For example, breach of good faith principle by not informing the other party about essential
facts in difference from English and Scotland Law. See D. Kereselidze, The Most General Systemic
Concepts of Private Law, Tbilisi 2009, p. 90 [in Georgian].
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and protective duties not related to contract performance?2°. Still, significant breach
is established as general precondition for all types of non-performance?3?, a legal
factZ3! that gives rise to creditor’s right of avoidance stipulated by law.

2.1. Delay of performance

Late delivery of the goods by the seller may be deemed as a fundamental breach
of contract only if specific requirements are fulfilled. In principle, mere delay does
not give rise to a right of avoidance under CISG232. Sometimes importance of the
timely delivery is implied in the essence of the obligation itself. For example, in
doctrine it is discussed that the fixed-date nature can also arise if seasonal goods are
sold and not delivered on time?33. However, a right of avoidance may arise if it can
be deduced from the contract that the buyer has a particular interest in the delivery
taking place on a particular date?34. In this case, due to essential importance of
timely delivery, the general precondition about significance of breach has already
been met23?; so that the common requirement of significance maintains its importance
towards any type of contractual non-performance for contract avoidance purposes.

According to GCC fixing an additional period of time or issuing a warning is
not required when: the obligation has not been performed within the time period
fixed under the contract, and the creditor has tied in the contract the continuation of
the relation to the timely performance of the obligation [i.e. stipulated or implied
that time is of the essence]?3°. In international practice court decisions have held
that exceeding the delivery date can only be a fundamental breach when “the buyer
prefers not to receive the delivery at all than receiving delayed delivery”237.

2.2. Defective performance

GCC stipulates that the seller must transfer to the buyer the object of the sale free
of material defects or defects of rights238. This is considered to be the most basic and
fundamental obligation of the seller??®. Code also contains the criteria according to
which the conformity of the goods are evaluated. Precisely, if the quality is not agreed
than it is a subject to interpretation and predetermined purpose of use by the parties in
the contract is taken into account when determining conformity24°.

229 M. Macharadze, op. cit., p. 56.

230 Tbidem, p. 128.

21 A, Pipia, op. cit., p. 77 [in Georgian].

232 CISG Art. 49 (1) (a).

233 L.A. DiMatteo, International Sales Law..., p- 382, with further notes.

234 Tbidem, p. 381.

235 M. Macharadze, op. cit., p. 129.

236 GCC Art. 405 (2) (b).

237 L.A. DiMatteo, International Sales Law.... p. 381.

238 GCC Art. 487, duty to transfer a thing without defects.

239 See D. Saidov, op. cit., p. 202.

240 GCC Art. 488, A thing is without material defects if it is of the agreed quality. If the quality is
not agreed in advance then the thing shall be deemed without defect if it is suitable for the use stipulated
in the contract or for ordinary use.
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The requirement of essentiality of defect is considered to be a precondition of the
right of avoidance?*!. The main criteria that differentiate the applicability of contract
avoidance and price reduction are the significance and essentiality of the breach2+2.

Important similarity with the concept of fundamental breach is revealed by the
analysis of GCC, namely Article 465243 which states: (1) If the buyer is an entrepre-
neur, he is obliged to inspect the good immediately; if after detecting the defect he
fails to assert a complaint against the seller within an appropriate?** period of time,
or within the period of time during which he ought to have known of the defect, then
he shall be deprived of the right to complain on the grounds of the defect of the
good. (2) If the seller intentionally kept silent about the defect of the thing, he may
not enjoy the right provided for in this Article2*>.

The question is whether, if taking the abovementioned provisions into account,
it can be asserted that intentional breach is always fundamental. It can be asserted
that intentional breach may be estimated as fundamental provided that it meets the
rest of the prerequisites necessary for foundation of this conception. But GCC
Article 465 (2) definitely means that when the seller intentionally keeps silent about
the defect of the thing, he believes that goods would not be acceptable for the buyer,
i.e. he acknowledges the loss of the contractual performance interest by the other
party. This characteristic, considered to be a precondition of fundamental breach4¢
in legal doctrine?*” and legislation, is evidently comprised in GCC above-mentioned
provision.

Taking this consideration into account, it may be concluded that GCC compri-
ses fundamental breach conception in the context of defective performance. Just as
a foreseeability criterion can be identified in the context of fundamental breach the
foreseeability principle is excluded as precondition for remuneration of damages?48.

2.3. Partial performance
Creditor’s contractual interest in future performance, as one of the essential
criterion of fundamental breach, determines the existence of the right of avoidance

241 See GCC Art. 644 with reference to Art. 405.

242 . Bachiashvili, Rights of Specific Performance, Contract Avoidance and Price Reduction in
Sales Contract (According to Georgian and German Law), “Georgian Law Review, Special Edition”
2008, p. 181.

243 Acceptance of a Defective good by the Buyer.

244 Time which may be considered reasonable in the given case or period which is stipulated by
the contract.

245 BGH vom 24.03.2006, V ZR 173/05.

246 Element of fundamental breach is the following: ,,lessor or the supplier had reasonable gro-
unds to believe that goods would be acceptable with or without money allowance to lessee” — U.C.C.
§ 2A-513(1) (U.C.C. § 2A-513 Cure by Lessor of Improper Tender or Delivery, Replacement).

247 . B. Markesinis, H. Unberath, A. Johnston, op. cit., p. 428.

248 g Machaladze, Compensation of Damages caused by Breach of Contract, Analysis of Geor-
gian and German Legislation, “Georgian Law Review, Special Edition” 2004, p. 624 [in Georgian].
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when partial performance is at hand. Particularly, as stated in GCC: if the obligation
has been breached only in part, then the obligee may repudiate the contract only if
the performance of the remaining part of the obligation is no longer of interest to
him24°. Therefore, despite the fact that GCC does not envisage the term and concept
of fundamental breach as such, it establishes similar assessment tool for justifying
the avoidance?>°. Namely, essential is a partial non-performance if it fundamentally
affects performance in general?>.

Delay of the obligation to take delivery, e.g. accept performance is not conside-
red to be a breach of contract under GCC. However, the German court held that
a seller was justified in declaring avoidance where the buyer only accepted delivery
of 83.4 tons of frozen bacon instead of 200 tons purchased?32. One can assume that
a breach of the obligation to take delivery can amount to a fundamental breach if,
for example, the seller has a particular interest in the timely clearing of his storage
facilities?>3.

It also should be underlined that not only breach of the main obligation can be
regarded as fundamental, but non-performance of an auxiliary obligation can also be
interpreted as significant in terms of authorizing party with the right of avoidance.
This is true as very often the role of auxiliary obligation is too important for perfor-
mance of main contractual duties>>*.

2.4. Impossibility of performance

Impossibility of performance without having perspective to perform in additio-
nal time accounts for fundamental breach and justifies the avoidance of the con-
tract?>. In this case avoidance of the contract is considered to be a means of self-
defense?>®. The ineffectuality of fixing additional time for contract performance in
case of impossibility is stipulated in GCC Art. 405 (2) (a), according to which fixing
an additional period of time or a warning notice is not required (for contract avo-
idance) when it is obvious that it will yield no results?>’. Non-performance which
cannot be resolved in additional time obviously amounts to fundamental breach.

249 S B. Markesinis, H. Unberath, A. Johnston, op. cit., p. 422. On the issue of contract avoidance
in case of partial performance, see G.H. Treitel, op. cit., p. 676.

250 Art. 405 (1).

251 See GCC Art. 488 (2): The following are equivalent to defects: if the seller transfers only one
part of the thing or an entirely different thing, or he transfers it in insufficient quantity, or if one part of
the thing is defective, except for such cases where the defect will not materially affect the performance
of the thing.

252 QLG Hamm, September 22, 1992, 19 U 97/91.

253 L.A. DiMatteo, International Sales Law..., p- 382, with further notes.

254 H. Bioling, P. Lutringhous, L. Shatberashvili, Systemic Analysis of Particular Grounds of
Request of Georgian Civil Code, Bremen, Tbilisi, 2005, 183 [in Georgian].

255 See BGB § 326 (5), GCC Art. 405 (2) (a).

256 M. Macharadze, op. cit., p. 138.

257 GCC Art. 405 (2) (a).
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2.5. Breach of duty of diligence

“The principle of acting towards the participant of legal relationship in good-
faith, as well as diligence and taking counter party’s rights and interests into consi-
deration, is considered to be a milestone of the civil turnover. This is acknowledged
by GCC Article 8 (3): “participants in a legal relationship shall be bound to exercise
their rights and duties in good faith”28. “With its legal essence, a corporation, to
some extent, can be regarded as an obligation-legal category based on contractual
relationship. Accordingly, defense of rights of its participants should be considered
as a central obligation of the parties”2>°. “Transaction by foundation of a corpora-
tion, establishes duty of respect to other participants’ rights and obligations and its
execution in good faith”260. As a consequence, the breach of the above-mentioned
obligation encompasses legal sanctions2®! in Corporate Law. Though breach of duty
of diligence is not expressly stipulated by Georgian Contract Law as an independent
type of non-performance it may, still, be asserted to be as such through interpretation
of the provision regulating excluding grounds of avoidance. GCC envisages the
parties’ general obligation of diligence, which may be regarded as an expression of
good faith principle in law of obligations. Precisely, with regard to its content and
nature, an obligation may bind each party to act with extraordinary diligence with
regard to the rights and property of the other party262.

According to GCC the contract may not be avoided if: the requirements of
paragraph (2) of Article 316 [duty of diligence] have been violated and, in spite of
that, the obligee may be required to leave the contract in force203. This Article
should be analyzed in connection with the previous provision2%* which declares the
termination inadmissible in case of insignificant breach?%3. Accordingly, it may be
asserted that the situation where creditor may be required to maintain the contract
can only be the instance where termination would be unreasonable in terms of its
minor significance. From this interpretation the following conclusion can be drown:
even if termination due to breach of duty of diligence is not justified in case of
minor gravity of the breach, avoidance should be permissible if the breach reaches
considerable, essential degree. In this case the formula: termination upon non-per-
formance of duty of diligence will exist and this will, again, be conditional on
fundamental, essential nature of the breach.

258 1. Burduli, The Commitment Obligation — Scale of Action of the Majority and the Minority
within Corporate Law, No. 4 (35”)12, p. 50.

259 Ibidem.

260 Tbidem, p. 51.

261 Tbidem.

262 GCC Art. 316 (2).

263 GCC Atrt. 405 (3) (a).

264 Tbidem.

265 According to GCC Art. 405 (3) (a) the contract may not be avoided if: the breach of the
obligation is insignificant.
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In one of its decisions2®® Georgian Supreme Court, through interpretation of the
contract, evaluated party’s main interest as an expectation that constitutes motivation
for him to conclude the contract. Accordingly, non-performance of the counter obli-
gation by the other party that impacts the former party’s contractual expectation was
considered by the court to be an “essential breach”. With this interpretation court
established the term “essential breach”, the essence of which can be defined as non-
performance depriving the party from main contractual interest. This served as
a ground for contract formation for him and importance of this interest was acknow-
ledgeable for the other party. In this decision depreciation from the main contractual
interest is evaluated to be the “essential breach” conception. This is closely related
to the non-performance of the essential condition of the contract, directly stipulated
or implied. According to GCC267, circumstances that might influence the decision
of the insurer to repudiate the contract or to conclude it on altered terms shall be
deemed essential and material. Essential is the term which impacts on party’s reaso-
nable motive to stay in the contract. Accordingly, change or breach of such circum-
stances may deemed to be an essential breach.

According to GCC?%8, goods are not considered to be defective? if the defect
will not materially or essentially affect the performance of the contract. In this case
gravity of the impact on performance is considered to be a determinative criterion.
In this regard GCC comes close to the concept of fundamental breach, where the
result of non-performance is, basically, taken into consideration?’%. The main em-
phasis is put by the CISG on the result of non-performance to the injured party?’!.

According to GCC term of the contract is regarded to be essential, agreement
on which is a precondition for contract formation and its validity?’2. This entails
conclusion that performance of that condition forms the essential motive for party to
enter the agreement. By receiving performance from the counter-party of the essen-
tial term, party achieves realization of its main contractual interest.

2.6. Anticipatory breach
GCC stipulates the concept of anticipatory breac not as a separate type of
non-performance but a concept that may be attributable to any kind of contractual

h273

266 Decision of 1.11.2013 of the Department of Civil, Entrepreneurship and Bankruptcy Cases of the
Supreme Court of Georgia on case No. AS-223-215-2013, <http://prg.supremecourt.ge/Detail ViewCivil.aspx>.

267 GCC Art. 808 (1).

268 GCC Art. 488 (2).

269 With the sense of the breach of contract.

270 | The importance of the breach is not determinative; only the consequences of the breach to the
damaged party are determinative”, see: Bundesgericht (Switzerland), 15 September 2000, CISG-online
770, Neumayer/Ming, op. cit., n. 3 ad Art. 25 CISG cited in: 1. Schwenzer, Ch. Fountoulakis,
M. Dimsey, op. cit., p. 173.

271 CISG Att. 25: [...] a breach of contract committed by one of the parties is fundamental if it
results in...

272 See GCC Art. 327 (1).

273 GCC comprises only conception but not the term of anticipatory breach itself.
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deviation. The obligee is entitled to avoid the contract prior to the date when [the
obligor’s] performance is due, if it is obvious that grounds for avoidance will oc-
cur?’4. This provision itself does not directly indicate any substantiality of future
non-performance but this requirement is implied in its essence. “Under grounds of
avoidance”, in particular, all requirements, including essentiality requirement of bre-
ach stipulated by GCC, are incorporated. Accordingly, essentiality of future breach,
like instances of typical non-performance, still remains to be a precondition of
avoidance of the contract in cases before performance becomes due.

Another, a rather specific provision stipulating concept of anticipatory breach is
included in the GCC provisions regulating sales contract. Precisely, each party to the
contract may refuse to perform its obligations if it turns out after execution of the
contract that there is a real danger of non-performance by the other party of
a significant part of its obligations2”>. In this case Georgian law considers future
non-performance of significant part of obligation as substantial ground for contract
termination. Partial non-performance which constitutes to significant part may be
regarded as substantial non-performance. In theory “»fundamental« denotes the very
essence of a thing, whilst »substantial« is of lesser importance, meaning of conside-
rable amount or intensity”’27¢. This Article should be analyzed with its counterpart
provision envisaged in general part of law of obligations2’”. This general provision
states that if the obligation has been breached only in part, then the obligee may
avoid the contract only if the performance of the remaining part of the obligation is
no longer of interest to him278. Accordingly, non-performance of significant part of
the obligation may be interpreted as such deviation which substantially frustrates
party’s contractual expectations and interest?’?. For example, a German court held
that a seller was justified in declaring avoidance where the buyer only accepted
delivery of 83.4 tons of frozen bacon instead of 200 tons purchased®0. It was
discussed above that in German court practice insignificance has been accepted
where the breach impaired 5% or less of the value of the good?8!.

Discussion above makes it clear that essentiality of non-performance is underli-
ned in both provisions of GCC regulating anticipatory breach. Fixing additional time

274 GCC Atrt. 405 (4).

275 GCC Art. 484 (1); CISG, Anticipatory Breach, Art. 73 (2). See also, R. Folsom, M. Gordon,
M.V. Alstine, M. Ramsey, op. cit., p. 104.

276 D, Peacock, op. cit., p. 46.

27T GCC Art. 405 (1).

278 On this issue see Principles of the Existing EC Contract Law (Acquis Principles), Contract II,
General Provisions, Delivery of Goods, Package Travel and Payment Services, Research Group on the
Existing EC Private Law (Acquis Group), “European Law Publishers” 2009, p. 373.

279 See also GCC 405 (1).

280 OLG Hamm, 22 September, 1992, 19 U 97/91.

281 BGH 14 September 2005, NJW 2005, 3490 (1 per cent); LG Diisseldorf 27 February 2004,
NJW-RR 2004, 1060 (23 per cent); LG Kiel 3 November 2004, MDR 2005, 384 (4.5 per cent) cited in
G. Dannemann, S. Vogenauer, op. cit., p. 662. See also, L.A. DiMatteo, A. Janssen, U. Magnus,
R. Schulze, op. cit., p. 484; V. Bachiashvili, op. cit., p. 182.
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is definitely senseless in the situation when party refuses to perform in the future.
Accordingly, for justification of the avoidance the whole emphasis is put on the
significant nature of upcoming breach. In case of anticipatory non-performance
nachfrist procedure, which could transform the breach into fundamental one, quite
naturally cannot be applicable. Therefore, the only requirement is essentiality of
future breach that should be proved to justify avoidance. As a result, importance of
“substantiality” requirement is significantly increased in the context of anticipatory
breach.

In case of already established impossibility a party may avoid the contract if he/
she proves that fixing additional time is useless>82. It may be asserted that the same
logic could be applicable in the context of anticipatory breach. This means that
when there is predictable future impossibility threatening performance, avoiding
party should claim that even if he/she waited until due date of performance, he
would not be able to overcome impediments and impossibility would occur anyway.
In this case high standard of burden of proof is required to certify that party’s future
inability to perform is profoundly apparent.

Despite the fact GCC is silent about this matter, it may be concluded that
Artice 405 (2) (a) should be applicable in case of anticipatory impossibility in order
to determine the required content and extent of burden of proof.

It is justifiable and reasonable that the law declares preliminary avoidance of
the contract?83 conditional upon future breach of significant part of contract, as both
parties have legitimate interests that require careful examination for maintaining
contractual balance. Creditor has a reasonable interest to prevent anticipating breach
and loss of expected contractual interest; also to seek another performance outside
the contract. The obligor has a well-grounded right to have possibility of performan-
ce before time for performance stipulated by contract lapses. Moreover, it is the
obligor’s legitimate right that is stipulated by law and not only reasonable inte-
rest284,

BGB envisages the utmost interesting provision on anticipatory breach:
(1) A person bound by a synallagmatic contract to perform first may refuse to
perform his part, if after conclusion of the contract it becomes apparent that his
claim for counter-performance is endangered by the other party’s lack of ability to
perform. The right to refuse to perform ceases, if counter-performance is effected or
security provided for it. 2) The person required to perform first may specify
a reasonable period within which the other party must, at his option, effect counter-
performance or provide security concurrently with performance. If the period expires
to no avail the person required to perform first may withdraw from the contract?8>.

282 GCC Art. 405 (2) (a).

283 Before performance is due.

284 GCC Art. 364 states: The obligor may perform the obligation earlier than the due date, unless
the obligee refuses to accept the performance for a valid reason.

285 BGB § 321 (1) (2).
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Interpretation of this Article means that provision of security can be regarded as
substitutive institute of nachfrist which becomes a powerful tool in the hands of the
obligor to discard the probability of future breach occurrence. Not identical but
relevantly similar articles can be found in GCC: 1. Each party to the contract may
refuse to perform its obligations if it turns out after execution of the contract that
there is a real danger of non-performance by the other party of a significant part of
its obligations. 2. Such refusal shall not be allowed if the safety [performance] of
this party is secured?8¢. Whether this “security” can be regarded as having similar
meaning to §321 in BGB is a matter of interpretation. Moreover, GCC does not
directly envisage possibility of giving additional time for issuing that security. That
is a significant difference between GCC and BGB Articles. Another provision in
GCC can also be taken into account: if for the performance of an obligation some
period of time is fixed in favor of the obligor, then the obligee may claim performan-
ce immediately in the case when the obligor has become insolvent, has reduced the
promised security or has failed to submit it at all*®7. It may be asserted that in this
Article the emphasis is on the reduction of security which was agreed at the begin-
ning of contractual relationship. In this Article it is hard and almost impossible to
identify that the legislator wanted to regulate the situation when party would reduce
or would not submit security that was agreed in additional time given to the obligor.

CISG envisages that, if time allows, the party intending to declare the contract
avoided must give reasonable notice to the other party in order to permit him to
provide adequate assurance of his performance?88. PECL?8%, more imperatively,
stipulates the obligation of the party to fix additional period of time for presenting
the security of performance that can be regarded as a substitutive of nachfrist. The
concept of security of performance is not endowed with the same importance in
Georgian law as it is in BGB, CISG or PECL. Therefore, major focus is made on the
significance of anticipatory breach warranting performance rather than submitting
security of performance in additional time. Finally, abovementioned discussion enta-
ils conclusion that in the context of anticipatory breach Georgian model is more
oriented on the fundamentality of threatening non-performance which justifies avo-
idance without fixing additional time.

3. Excluding grounds of additional time for performance and similarity
with fundamental breach

GCC envisages excluding grounds of specific performance in additional
time2?0. In this paper it has already been argued that nachfiist in Civil Law system
serves the function of transformation of non-performance into material and funda-

286 GCC Art. 484 (1) (2).
287 GCC Art. 367.

288 CISG Art. 72 (2).

289 PECL Art. 8:105.

290 GCC Art.405 (2) (a)-(c).

%)
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mental breach. This idea can also be supported with the following argumentation:
grounds excluding obligation of fixing additional time reveal substantial similarity
to assessment criteria of fundamental breach. The similarity is as follows: according
to GCC fixing an additional period of time or a warning notice is not required when:
a) it is obvious that it will cause no results.??!. This is a broader provision compared
with German analogue conception stipulated in BGB292 stating that the setting of
a period of time can be dispensed with, if the obligor seriously and definitely refuses
performance. It should be pointed out that Georgian corresponding provision exce-
eds the scope of BGB mentioned provision and comprises two possible instances:
first, when the obligor refuses to perform and the second, the impossibility of perfor-
mance. In both cases it is evidenced that contract performance may not have pro-
spect of application and avoidance can be claimed.

Discussed excluding ground of additional performance reveals great similarity
with PICC criteria of fundamental breach. Namely, PICC considers a non-perfor-
mance to be fundamental if it is intentional or reckless2?? or the non-performance
gives the aggrieved party reason to believe that it cannot rely on the other party’s
future performance??*. Similarity with GCC provision is apparent in the fact that
when non-performance is “intentional or reckless” or that there is a high level of
probability that additional performance will not take place, it is obvious that it will
yield no results in additional time2%>. Accordingly, Article 405 (2) (A) of GCC,
being an excluding ground of additional performance with its legal nature, can be
regarded as a prerequisite of fundamental breach as well.

Another similarity with fundamental breach is evident in another excluding
ground of additional performance stipulated by GCC2: the obligation has not been
performed within the time period fixed under the contract, and the creditor has tied
in the contract the continuation of the relation to the timely performance of the
obligation [i.e. stipulated/implied that time is of the essence]. Counterparts of this
provision can be found in PICC: fundamental breach is at hand when: (a) the non-
performance substantially deprives the aggrieved party of what it was entitled to
expect under the contract unless the other party did not foresee and could not
reasonably have foreseen such result; (b) strict compliance with the obligation which
has not been performed is of essence under the contract?>?’. The connection between
Georgian and PICC Articles can be made through this argumentation: when timely
performance is an essential interest of the party2”8, than strict compliance with the

291 GCC Art. 405 (2) (a).
292 BGB § 323 (2.1).

293 PICC Art. 7.3.1 (2) (c).
294 PICC Art. 7.3.1 (2) (d).
295 GCC Art. 405 (2) (a).
296 GCC Art. 405 (2) (b).
297 PICC 7.3.1. (2) (a) (b).
298 GCC Art. 405 (2) (b).
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obligation is required®®®. And when essential condition which constitutes party’s
utmost interest, like timely performance, is not fulfilled, then the non-performance
substantially deprives the aggrieved party of what it was entitled under the con-
tract390, As for the criteria stipulated in PICC: “unless the other party did not foresee
and could not reasonably have foreseen such result”, it is also reflected in GCC: if
creditor has tied in the contract the continuation of the relation to the timely perfor-
mance of the obligation than main contractual interest — timely performance is likely
to be stipulated directly or implied in the contract. Accordingly, the party could have
foreseen that strict adherence to the contract formed main contractual expectation
for the counter party. In this way another criteria of fundamental breach is met:
“unless the other party did not foresee and could not reasonably have foreseen such
result”.

One more resemblance with fundamental breach should be analyzed below.
GCC considers that proceeding from specific grounds and taking into account the
mutual interests of the parties, the immediate termination of the contract is justi-
fied30!. This Article is reasoned by principles of cost and time efficiency, “procedu-
ral economy” and goal of prevention substantial damages to the parties. Permissibili-
ty of contract avoidance is interrelated with the parties’ counter contractual interests.
Inspired by the same goal, PICC Article considers breach to be fundamental and
sufficient precondition for termination if the non-performing party will suffer dispro-
portionate loss as a result of the preparation or performance of the contract is
terminated302. This Article is oriented on protection of the interest of non-confor-
ming party, which may suffer from execution of the contract, which would be
unreasonable burden in comparison with creditor’s general right to have contract
avoided. In this case the idea of maintaining balance between parties’ contractual
interests is ascertained. In this regard GCC envisages even broader discretion for
courts to determine whether breach is substantial enough in terms of future anticipa-
ted losses and all other negative effects for the involved parties that could justify the
immediate termination. By granting power to the courts to determine the existence
of significant, I would say fundamental breach reveals similarity of Georgian appro-
ach with Common Law system where judge holds predominant power in this regard.

Whether in a case of non-performance by one party the other party should have
the right to terminate the contract depends upon the weighing of a number of
considerations393. The following criteria are: whether (a) the non-performance sub-
stantially deprives the aggrieved party of what it was entitled to expect under the
contract unless the other party did not foresee and could not reasonably have forese-

299 PICC 7.3.1. (2) (b).

300 piCC 7.3.1. (2) (a).

301 GCC 405 (2) (c).

302 PICC Art. 7.3.1 (2) (e).

303 UNIDROIT Principles of International Commercial Contracts, International Institute for the
Unification of Private Law, Rome 2004, p. 221.
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en such result; (b) strict compliance with the obligation which has not been perfor-
med is of essence under the contract; (c) the non-performance is intentional3%* or
reckless; (d) the non-performance gives the aggrieved party reason to believe that it
cannot rely on the other party’s future performance; (e) the non-performing party
will suffer disproportionate loss as a result of the preparation or performance if the
contract is terminated3%>.

Based on the above-mentioned arguments it should be concluded that grounds
excluding fixing time for additional performance3% constitute themselves to be
prerequisites of fundamental breach. It means that fixing additional time in order to
see whether breach is cured by performance or fundamental breach is established is
not necessary in the case when fundamentality of performance is already at hand.
Legal grounds stated in GCC Article 405 (2) (a)-(c) can be interpreted as prerequisi-
tes constituting the fundamental breach and therefore fixing additional time is not
required.

The abovementioned grounds excluding the obligation of fixing additional time
for performance can be interpreted as substitution of fundamental breach conception
in Georgian Contract Law, as these grounds justify termination of contract without
Nachfrist and serve to consider breach significant and essential — fundamental eno-
ugh for immediate avoidance.

XIV. Conclusion

The remedy of termination is a powerful remedy which serves the contractual
security of the creditor faced with a fundamental non-performance by the debtor.
However, the powerful nature of the remedy is also a threat to the debtor’s contrac-
tual safety and, at least potentially and contrary to the idea of maintaining contractu-
al relationships whenever possible, termination will often leave the debtor with
a loss (for example, wasted costs incurred in preparing to perform; or loss caused by
a change in the market, etc.). The rules governing termination in many legal sys-
tems, therefore, restrict termination of the cases in which the creditor’s interests will
be seriously affected%7 by the fundamental non-performance.

304 On interrelation of fundamental breach and fault category, also whether fundamental breach is
a rule of law or a construction, see S.J. Beatson, A. Burrows, J. Cartwright, op. cit., p. 202; A. Burrows,
Principles of the English Law..., p. 34; J. Poole, Textbook on Contract Law, p. 252-254; R. Taylor,
D. Taylor, op. cit., p. 128-131; E. Macdonald in: L. DiMatteo, M. Hogg, Comparative Contract Law...

305 PICC Art. 7.3.1 (2) (a)-(e) — Right to Terminate the Contract.

306 GCC Art.405 (2) (a)-(c).

307 Ch. Bar, E. Clive, H. Schulte-Nélke, H. Beale, J. Herre, J. Huet, M. Storme, S. Swann,
P. Varul, A. Vaneziano, F. Zoll (eds.), Principles, Definitions and Model Rules of European Private Law,
Draft Common Frame of Reference, Study Group on a European Civil Code and Research Group on EC
Private Law (Acquis Group), Sellier, European Law Publishers GmbH, Munich 2009, p. 78.
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Unrestricted application of termination threatens the principles of sanctity of
contract, contractual freedom and legal stabilization. Different legal systems have
implemented more or less diverse legal mechanisms for preventing such unreasona-
ble results and the above-mentioned risks.

Inclusion of fundamental breach requirement in any legal system serves the goal
of minimization of negative effects of contract breach for both parties as immediate
termination may cause severe results, waste of unreasonable time, extra transporta-
tion and other expenses. Existence of fundamental breach is also justified by the
principle of Pacta sund servanda.

Despite the fact that legal systems envisage different regimes for termination
regulative approaches in Common and Civil Law, countries still reveal significant
conceptual similarities in this regard. “In any case, a common feature of most legal
systems is that a breach must acquire a certain degree of seriousness before avoidan-
ce by the non-breaching party may be justified3?8. Accordingly, all reviewed legal
systems differentiate kind of breaches which justify termination and those which do
not form enough ground for contract avoidance.

“The Common Law jurisdictions generally provide that termination requires
a severe violation of contract. The breach must violate a condition which a reasona-
ble party would regard as a fundamental of the contract. Under the Civil Law in
particular any defect of the delivered goods entitles the buyer to terminate™3% as far
as breach is not of minor importance.

Comparative analysis of Civilian and Common law regulation makes it clear
that, on one hand, Common Law system envisages immediate contract avoidance
which is justified by fundamentality of breach. Therefore, Common Law system
does not initially establish priority of additional time. But this system is oriented to
balance contractual interests of both parties in every particular case by granting the
court the right to determine the reasonability of avoidance. The judge weighs all
relevant circumstances: costs of additional performance, creditor’s contractual interest
and perspective of its future realization, the expenses already incurred by the parties
for performance of the contract, legal affects and possible severe results of termina-
tion for both parties including obligor, time necessary to carry out avoidance, etc.

On the other hand, in Civil Law System essentiality of breach is proved in
additional time granted for secondary performance. Both systems have common goal
but different mechanisms to prove extent and gravity of non-performance warranting
termination. The CISG PICC, PECL and CESL apply the approach that termination
requires a breach of considerable fundamentality, in order to avoid the waste trans-
port and other costs that a termination of the contract often causes. As CISG is
considered to be a bridge between Common and Civil law systems, it does not
fully deny the nachfrist conception and stipulates it as a precondition of contract

308 1, Schwenzer, Ch. Fountoulakis, M. Dimsey, op. cit., p. 171.
309 L A. DiMatteo, A. Janssen, U. Magnus, R. Schulze, op. cit., p. 497.
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310 311

avoidance’ ' in case of non-delivery of goods®'', while fundamentality of breach
remains to be a central requirement in all other category of breaches.

Despite the fact that GCC envisages the concept of nachfrist, termination regi-
me is considerably similar of fundamental breach category envisaged in PICC mo-
del. In legal doctrine it is asserted that PICC and New German Civil Code together
with CISG oriented Laws: Scandinavian Sales Law, Dutch Wetboek, are based on
the conception of fundamental breach?!2. Accordingly, classification of legal sys-
tems in two categories: following fundamental breach and nachfrist models, remains
true almost only with regard to stipulating terminology.

Analysis of GCC model of termination contains significant features of funda-
mentality breach requirement, though it does not envisage the concept and termino-
logy of fundamental non-performance as such. This solution merged with the requ-
irement of fixing additional time provides rather balanced approach as it contains
a fundamentality breach prerequisite and at the same time gives preference to the
specific performance in additional time. This can be regarded as a distinctive and
rather original feature of Georgian model of termination.

Accordingly, rather courageous conclusion can be made: by stipulating the
combination of fundamental breach and nachfrist conceptions, GCC envisages ra-
ther distinctive and peculiar model of contract termination. This combination means
that when breach is not fundamental at the initial starting point of breach fixing
additional time is imperative. When non-performance amounts to fundamental bre-
ach which satisfies the requirements and prerequisites, stated in Article 405 (2) (b),
then immediate termination of contract is justified. Ability of termination of contract
without necessity of granting additional time is imminent legal nature of fundamen-
tal breach.
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Summary
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mental breach, legal remedy, specific performance

The present paper introduces Common and Civil Law conceptual divergences
and similarities towards the legal regime of contract termination. Diverse legal me-
chanisms and remedial systems serve the same function of Contract Law — to pre-
vent unreasonable avoidance of the agreement and loss of contractual balance be-
tween parties’ counter interests; and, also, authorize party to abandon the agreement
with no prospect of the application of contractual legitimate expectations. Unrestric-
ted application of termination threatens the principles of sanctity of contract, con-
tractual freedom and legal stabilization. Therefore different legal systems have im-
plemented more or less different legal mechanisms for preventing such unreasonable
results and the above-mentioned risks.

Legal systems do not grant the right of avoidance immediately after foundation
of contractual breach, which is a material prerequisite of contract termination. Its
application is depended on the familiar threshold: the non-performance has to reach
determined extent of gravity.

Taking above-mentioned into consideration this article is devoted to analysis of
fundamental breach category, its analogue conceptions in comparative legal context,
as well as its interaction with the right of termination and impact on Georgian
Contract Law. Investigation of Georgian Civil Code model of termination contains
significant features of fundamental breach conception. This solution merged with
the requirement of fixing additional time provides rather balanced approach as it
contains a fundamentality breach prerequisite and at the same time gives preference
to the specific performance in additional time. This can be regarded as a distinctive
and rather original feature of Georgian model of termination regime.
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Historical development of electoral systems in Georgia

The history of development of electoral systems in Georgia dates back to 1918.
After gaining independence “the Regulation of the Election of the Constituent
Assembly”! was adopted on November 22, 1918, under which Regulation the mem-
bers of the Founding Assembly were elected through equal, direct and secret ballo-
ting, according to proportional representation system. The question of lists was deter-
mined; specifically, the elections were held through voting for one of the published
lists of candidates. The balloting was done via polling cards. It was prescribed that
“Each polling card should contain one of the announced lists of candidates; no chan-
ges are allowed in this list, no candidate can be moved from one place to another. The
card should bear the number of candidates list and the name of the organization
representing the list concerned, provided that the name of the organization is anne-
xed”. Equal number of polling cards were to be made for each list of candidates.

It can be said, that Government opted for rather democratic solution not only for
that period, but for current reality as well, specifically, the whole country constituted
a single constituency and the supreme legislative body was to be formed through
proportional electoral system with opened lists.

Proportional electoral system was acknowledged by the first Constitution of
Georgia of 1921. Under Article 46 of this Constitution the Parliament of Georgia
was elected on the basis of proportional electoral system. However this rule never
came to effect due to occupation of Georgia by Russia within several days after its
adoption. After regaining independence the first elections in Georgia were held in

! See Regulation of the Election of Founding Meeting of 22 November 1918, adopted by the
National Council of Georgia and the Government of the Republic of Georgia, in: Collection of Legal
Acts of the Democratic Republic of Georgia 1918—1921, compiled by E. Gurgenidze, Tbilisi 1990, pp.
85-109 [in Georgian].
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1990. The establishment of the still operating mixed electoral system in Georgia
dates back to that very period.

125 out of 250 deputies of the Supreme Council elected on October 28, 1990
were elected through proportional and 125 through majoritarian rule?. During the
elections of October 11, 1992 75 of 235 deputies were elected from single-member
constituencies on the basis of majoritarian electoral system and 150 deputies — from
multi-member constituencies, through proportional system3. In this case different
constituencies were allocated for majoritarian and for proportional elections.
10 large multi-member constituencies were created for proportional elections, where
the number of population fluctuated between 230 000 and 250 000. According to
proportional system each elector enjoyed 3 votes. The quotas were determined and the
votes were counted at the level of large multi-member constituencies and the rema-
ining votes were distributed at national level according to the rule of preference.

In Parliamentary elections of 1995 and 1999 85 of 235 deputies were elected
according to majoritarian system in single-member constituencies and 150 — accor-
ding to proportional system with one difference — unlike 1992 the elections were
held with the unified party lists®.

Since 2003 the number of the Members of the Parliament was limited to 150
what conditioned the change of the number of deputies, to be elected through the
majoritarian rule in 2005 — 50 majoritarian deputies were to be elected instead of 75
and 19 multi-member constituencies were to be created instead of single-member
constituencies for Parliamentary elections, where the constituencies would have
been granted with different number of mandates: 5-5 for Tbilisi and Abkhazia and
Adjara Autonomous Republics and 2 or 3 mandates for other constituencies, depen-
ding on the number of population. This rule was again changed in March 2008,
before the Parliamentary elections and the Parliament was elected according to the
old rule: 75 deputies through proportional rule in single-member constituencies® and
75 — according to majoritarian rule. The elections of 2008 and 2012 were again held
according to mixed system.

Hence, during the period between 1995 and 2012 the Parliament of Georgia
was elected through mixed system — majoritarian and proportional. The deputies
subject to election according to majoritarian system were elected in single-member
constituencies, which coincided with the boundaries of administrative-territorial
units, irrespective of the number of population thereof, and proportional elections
were held throughout the country on the basis of unified party lists.

2 L. Tarkhnishvili, N. Chkheidze, N. Kvantrishvili, History of Elections, Central Election Com-
mission of Georgia, Tbilisi 2008, p. 38 [in Georgian].

3 Ibidem, p. 39.

4 See ibidem, pp. 42-45.

5 The first map depicts the constituencies of Georgia and the second one — those of Tbilisi and the
number of registered electors therein. The constituencies coincide with administrative-territorial division
and have different number of electors — from minimum 5000 electors to maximum 135 000 electors,
what is an apparent violation of the equality principle of elections.
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Constituencies for majoritarian electoral system

Since 1992 single-member constituencies have been used in Georgia for hol-
ding elections through majoritarian system, which constituencies are created not
according to the number of population, but rather according to the administrative-
territorial boundaries®.

6 Article 5 Law of the Republic of Georgia on State Government, 1992; Article 1 Organic Law of
Georgia on the Elections of the Parliament of Georgia, 1995; Article 91 Election Code, 2001; Article 110
Election Code, 2011.
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The Constitutional Court ruled unconstitutional such division of constituencies
in 20157. The Constitutional Court of Georgia deliberated on the protection of the
equality of rights of the electorate based on the boundaries of the constituencies.
The Court stated that current departure was so high, that resulted in disproportional
and inadequate representation of Georgian citizens in the supreme representative
body. It is practically impossible to ensure the absolutely equal “weight” of votes of
the electorate in majoritarian elections, as there will always be the relatively small
and large constituencies electing equal number of deputies. However, the Constitu-
tional Court states, that the electoral geography and determination of constituencies
has a major impact on the entire process of elections and the enjoyment of suffrage.
Equality of votes and provision of the electorate with equal opportunities should be
the main principle of determination of the electoral geography. Election law should
aim at the determination of the boundaries of the constituencies in a manner as to
ensure the equality of votes and adequate representation, meaning that the number of
electors in constituencies should be equal as far as possible, to ensure the equal
“weight” of votes to maximum practicable extent®.

The introduction of the element of territorial representation should not result in
explicit and unjustified misbalance of votes, the impact of the votes of the electors
registered within territorial units should not be diminished in a manner as to essen-
tially limit the participation of the citizens in the formation of the government.

As per the interpretation of the Constitutional Court of Georgia, based on the
idea of public sovereignty, the mandatory requirement of the Constitution of Georgia
is for each and every elector to have the equal opportunity to participate in (have
impact on) the decision-making process of the government. Certain departure from
the principle of the equality of votes may be reasonable when there are some urgent
circumstances, or relevant constitutional grounds and not in any case, for ensuring
the representation of any territorial unit. The Court also accounted for specific
features of Georgia and other countries and stated that “Both administrative bounda-
ries and geographical specificities, as well as other socially important criteria can be
taken into account. In certain cases, based on the specificity of some region, it may
become necessary to allow for moderate disproportion between the constituencies”.
However, any such regulation will be subject to constitutional review in the light of
both suffrage and equality principle®.

The Constitutional Court also deliberated about the threshold departure from
equal suffrage and stated that according to 2002 Code of Good Practice in Electoral
Matters of the Venice Commission the equality of voting power is one of the basic
election principles, meaning that constituencies should be determined in a manner as

7 Judgement of the Constitutional Court of Georgia: Citizens or Georgia — Ucha Nanuashvili and
Micheil Sharashidze v. Parliament of Georgia, Ne 1/3/547, 28 May 2015.

8 Ibidem, Paragraph 22.

9 Tbidem, Paragraph 24.
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to provide for equal distribution of relevant mandates according to the number of
electors. As the same time the maximum admissible departure from the distribution
should seldom exceed 10% and never 15%, except in really exceptional circumstan-
ces (protection of the concentration of a specific national minority, a demographical-
ly weak administrative unit)'?.

It is said in the Opinion of Venice Commission on draft election code of Geor-
gia that “The mixed electoral system chosen in Georgia, as such, is in line with
international standards. However, it has hitherto not been possible to provide for
constituencies of an approximately equal size in Georgia and, thus, to guarantee the
equality of the vote within the framework of the mixed system. The Venice Commis-
sion and OSCE/ODIHR recommend that the electoral system for both parliamentary
and local self-government elections be reviewed in order to ensure the equality of
suffrage. The Parliament could consider the work of the Venice Commission on
electoral systems, with a view to identifying an optimum relationship between genu-
ine representation and stability of government, while respecting the principle of
equal suffrage”!!. The Venice Commission does not require total equalization of the
number of population in constituencies. The amplitude, set thereby, fluctuates be-
tween 10-15%. At the same time, some exceptional cases are also envisaged, when
the departure from set requirements is permissible!2.

Quite similar is the recommendation of the Venice Commission of 2010, which
contains a slightly different position from the Constitutional Court Judgement. It
says that departure from the established rule should not exceed 10%, maximum
15%, except for exceptional cases!'3. Le. the Constitutional Court ruled for maxi-
mum 15% departure from the threshold even in exceptional cases, whilst the Venice
Commission does not provide for a maximum departure in exceptional cases.

The reference to the principle of equality of votes is contained in the recom-
mendations of the Organization for Security and Cooperation in Europe (OSCE),
related to Georgian election law!4. Paragraph 7.3 of 1990 OSCE Copenhagen Docu-
ment requires for the signatory states to guarantee universal and equal suffrage!>.

Similar case was discussed by the United States Supreme Court and it expla-
ined, that geographical boundaries should not be of major importance upon determi-

10 Ibidem, Paragraph 25.

11" Joint Opinion on the Draft Election Code of Georgia, Adopted by the Council for Democratic
Elections at its 39th meeting (Venice, 15 December 2011) and by the Venice Commission at its 89th
plenary session, CDL-AD(2011)043, Opinion No. 617/2011, Venice 2011, Paragraph 22.

12 Code of Good Practice in Electoral Matters, Guidelines Explanatory Report, CDL-AD
(2002)023rev, Venice 2002, Article 2,2 (15).

13 Joint Opinion on the Election Code of Georgia as amended through March 2010, Strasbourg
— Warsaw, 9 June 2010, Opinion No. 571/2010, p. 14.

14" Judgement of the Constitutional Court of Georgia: Citizens or Georgia — Ucha Nanuashvili and
Micheil Sharashidze v. Parliament of Georgia, Ne 1/3/547, 28 May 2015. Paragraph 25.

15 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the
CSCE, Copenhagen 1990.
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nation of a constituency. The only substantive element of delimitation of a constitu-
ency should be the number of population. The main argument, supporting this idea,
is that the legislators represent people and not trees or lands. They are elected by
voters, not farms or cities or economic interests. As long as the country has
a representative form of government, and the legislatures are those instruments of
government elected directly by and directly representative of the people, the right to
elect legislators in a free and unimpaired fashion is a bedrock of country political
system16.

Accounting for the fact, that the overall number of electors registered in Geor-
gia for 2014 self-government elections amounted to 3 429 748!7, and the number of
deputies to be elected through majoritarian system is 73, it turns out, that about
47 000 electors should be electing one deputy and departure according to the stan-
dard, established by the Constitutional Court, can be maximum 10%, i.e. 4700
electors and in exceptional cases 15%, or 7000 electors.

Respectively, the question of changing the electoral systems or otherwise for-
mation of constituencies became the topic of agenda. Due to this reason the bounda-
ries of the constituencies were changed by the end of 2015!® and as a result some
constituencies, where the number of population coincided with the threshold set by
the Constitutional Court, remained unchanged, some were divided and in the majori-
ty of constituencies, the boundaries were changed and the settlements, forming the
part of the other municipalities were annexed thereto!?.

According to changes the departure from this number does not exceed 10% in
61 constituencies and 15% in 12 constituencies2?. At the same time, according to
Article 110! 22 majoritarian constituencies are to be created within the boundaries
of Tbilisi Municipality and Martkopi local majoritarian constituency of Gargabani
Municipality, 2 — within Rustavi municipality, 3 — within Kutaisi Municipality and
Terjola Municipality (Kvakhchiri, Chognari and Godogni), 3 — within Batumi and
Kobuleti Municipalities (Khala, Chaisubani, Sachino, Chakvi and Tsikhisdziri). Ac-
cording to part 5 of Article 110 of the Election Code “Pursuant to CEC decree the
majoritarian constituencies shall be created and their boundaries shall be defined
according to his Article and Article 110! of this Law, in municipalities, where the

16 Reynolds v. Sims, 377 U.S. 533 (1964), Paragraph 562.

17 Elections of local self-government representative body — Sakrebulo, Mayor of self-governing
city and Gamgebeli of self-governing community of 15 June 2014 [online] <http://map.cec.gov.ge/>.

18 The Law of Georgia of December 23 on Amendment of the Organic Law of Georgia “Election
Code of Georgia”.

19 Brown color depicts amalgamated constituencies, the red one — divided, light-red — unchanged,
and blue — divided and amalgamated with the other constituencies.

20 The documents provided by the Parliament of Georgia, Appendix Ne 2. Also see these data in:
Joint Opinion on Amendments to the Election Code of Georgia as of § January 2016, adopted by the
Council of democratic Elections at its 54th Meeting (Venice, 10 March 2016) and by the Venice
Commission at its 106th Plenary Session (Venice, 11-12 March 2016), CDL-AD(2016)003, Opinion
No. 834/2016, Strasbourg, 14 March, 2016, p. 5.
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formation of two or more constituencies is planned, unless the boundaries of the
majoritarian constituencies are defined by this Law”. This means that in the above
discussed four cases the legislator delegated the task of delimitation of constituen-
cies upon CEC and did not provide for a general method of determination of the
boundaries — the basic guidelines. It should be mentioned, that in this case the
changes adopted by the legislator are rather risky; the Election Code does not offer
the legal leverages, which guarantee the fair delimitation of the constituencies by
CEC, abiding by the principle of equality of votes and minimization the risk of
gerrymandering. It is inadmissible for the crucial issue, like delimitation of constitu-
encies, not to be regulated by a legislative act.

It is a really a good progress that the boundaries of the constituencies on the
whole territory of Georgia (except for Tbilisi) were defined by the Election Code,
which is an Organic Law and it cannot by changed by the election commissions.
However, it should as well be mentioned, that in Tbilisi, where 22 constituencies are
to be created instead of 10 and some aforementioned self-governing cities (Rustavi,
Kutaisi and Batumi) the right of delimitation of their boundaries was rested with the
Central Election Commission?!. Respectively, the jeopardy of electoral geography
— frivolous division of constituencies, the so-called gerrymandering — is very high in
these cities.

The jeopardy of electoral geography was discussed by the Constitutional Court
of Georgia as well?2. It admitted that “In general, there are risks in the administra-
tion of the elections that some political power may create a desirable electoral

21 Article 110.5 Organic Law of Georgia “Election Code of Georgia”.
22 Judgement of the Constitutional Court of Georgia: Citizens or Georgia — Ucha Nanuashvili and
Micheil Sharashidze v. Parliament of Georgia, Ne 1/3/547, 28 May 2015.
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geography and set boundaries of the constituencies in a manner beneficial for some
political subject. Of course, the legislator is required to create sufficient legal gu-
arantees and prevent any possibility of such a manipulation. This jeopardy should be
evaded through a medium proportional to the legitimate purpose. At the same time,
the difference between the constituencies should not be more, than what is absolute-
ly necessary for efficient administration of elections. A legislator is required to
prevent any manipulation with the electoral boundaries and, on the other hand,
should ensure for the electorate to have equal opportunities to influence the final
outcomes of the elections”.

With regard to amendments made to the Election Code on 14 March 2016 the
joint opinion of the Venice Commission and OSCE was published??, which is rather
critical. According to this Opinion, the amendments do not provide a specific me-
thod for establishing constituencies within the specifications described in the general
guidelines of Article 110(1) of the Election Code, do not specify criteria for permit-
ted deviations in the number of voters, and do not sufficiently address the issue of
managing future boundary reviews24. While the legislation establishes the bounda-
ries for the 73 single-member constituencies, the detailed delineation of 30 constitu-
encies located within the four largest cities has yet to be finalised. This task is under
the responsibility of the CEC. According to the figures included in the annex of the
law, the deviation from the norm does not exceed 10% in 61 of 73 constituencies
and does not exceed 15% in the other 12 constituencies. The Election Code requires
the size of the constituencies to be in accordance with international standards and be
equal in the number of voters. However, it does not provide clear rules for the
delimitation of constituencies and does not specify any criteria for legally permissi-
ble deviations among electoral constituencies, and justification for any exceptional
cases®.

In light of the above, the OSCE/ODIHR and the Venice Commission made the
following key recommendations for the improvement of the Election Code:

a) to ensure that fundamental provisions, including delimitation of boundaries,
are finalised no less than one year before an election;

b) to define in the law the method for distributing single-mandate constituen-
cies (if maintained after the forthcoming parliamentary elections) as well as to note
a clear timeline for any future review of all boundaries;

¢) to define in the law the maximum permitted deviation among electoral con-
stituencies, and justification for any exceptional cases;

23 European Commission for Democracy Through Law (Venice Commission) Osce Office for
Democratic Institutions and Human Rights (Osce/Odihr). Joint Opinion on Amendments to The Election
Code Of Georgia as of 8 January 2016, Strasbourg, 14 March 2016, Opinion No. 834/2016, [online]
<www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282016%29003-¢>.

24 Tbidem, point 10.

25 Ibidem, point 21.
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d) to ensure inclusive consultation to increase public confidence in the bounda-
ry delimitation process, in line with international obligations and standards and good
practice, which could include establishing an independent ad hoc or permanent

commission in charge of drawing electoral constituency boundaries2°.

International other countries’ experience with creating constituencies

Many countries create constituencies in proportion to the number of population,
some try for the boundaries of the constituencies and administrative units of the
country to coincide. For instance, it is characteristic for federal states for federal
units to be equalized in the upper house of the Parliament — Senate, where all the
states have the equal number of senators regardless of the number of population of
federal units. Specifically in the USA each state elects 2 members to the Senate
despite the different number of their population. The situation is quite similar in
Argentina, where each federal unit elects the equal number of representatives — 3,
and in Australia, where each state elects 12 representatives. Although in this case
the interest of the states and their equality in the upper house is the first priority, it is
a fact, that the equality of suffrage of the electors is violated.

In some countries the boundaries of the constituencies coincide with the boun-
daries of lower level administrative-territorial units — municipalities. e.g., in Guinea,
Palau, Gabon, Armenia, Azerbaijan, Micronesia states, Saint Lucia, Seashell Is-
lands, Zambia, etc.

The analysis of 193 UN Member States the following distribution of electoral
systems in the world: the majoritarian system is being employed by 71 countries,
proportional — by 68 countries and mixed — by 44 countries?’. In 10 countries the
Parliament is either not elected through direct balloting or there is a transitional
legislative authority and no procedure of election of the Parliament is prescribed.

In its 2010 Report the Parliamentary Assembly did not give a preference to any
of the electoral system and just made a general statement, that “The choice of
electoral system is one of the most important institutional decisions for any demo-
cracy. This system has an obvious impact on representatively and a profound effect
on the whole political life of the country concerned. Different voting systems may
give very different results. The voting system determines to a great extent a number
of administrative issues, including the forming of a government. There is a variety of
types of electoral systems throughout Council of Europe member states, and each of

26 Tbidem, point 13.

27 Election Guide, Democracy Assistance and Elections News, [online] <www.electionguide.org/
>; Table of Electoral Systems Worldwide, [online] <www.idea.int/esd/world.cfm>; Proportional Electo-
ral Systems: The Allocation of Seats Inside the Lists (Open/Closed Lists) Strasbourg, 23 March 2015,
Study No. 764/2014, [online] <www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD%282015%29001-e>.
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them has advantages and disadvantages. There is no unique model which could be
recommended to all countries as the best one. The choice depends on a number of
factors including historical background and political and party systems”28.

In its comparative study of 2008 the Venice Commission stated, that “In one of
its Resolutions the Parliamentary Assembly mentioned that the elected Assembly
should reflect the political composition of the electorate, as well as take account of
other important aspects such as geographic distribution, gender or ethnicity and
specificities of other groups, amongst them, of aged persons and other vulnerable
groups™2?.

With this regard the mention should be made of 2015 Report of the Venice
Commission regarding Hungary. It is stated therein, that ,,The Venice Commission
and the OSCE/ODIHR do not recommend any specific electoral system. Similarly,
there are no international standards recommending a specific method or degree of
proportionality regarding the distribution of seats. The States enjoy a broad margin
of appreciation as these choices are political decisions.

The choice of an electoral system as well as a method of seat allocation remain
both a sensitive constitutional issue and have to be carefully considered, including
their adoption by a large consensus among political parties. While it is a sovereign
choice of any democracy to determine its appropriate electoral system, there is the
assumption that this latter has to reflect the will of the people. In other words, people
have to trust the chosen system and its implementation. All electoral systems are at
the same time grounded in the particularities of the history and the politic al culture
of the country. This can be seen from the Estonian and Norwegian examples3?.

Proportional electoral system

Of 150 Members of Georgian Parliament 77 are elected through proportional
electoral system — on the basis of unified closed party lists.

Although the Parliamentary Assembly of the Council of Europe and Venice
Commission consider it necessary to take account of specific features of each coun-
try before issuing recommendations on electoral matters and believe, that there is no
standard, acceptable for every country model of electoral system, they still recom-

28 Thresholds and other features of electoral systems which have an impact on representativity of
parliaments in Council of Europe member states, [online] <http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=17808&lang=en 2010, 1705>, Paragraph 6.7.

29 Comparative Report on Thresholds and Other Features of Electoral Systems which Bar Parties
fFrom Access to Parliament, [online] <www.venice.coe.int/webforms/documents/default.aspx?pdffi-
le=CDL-AD%282008%29037-¢>.

30 Report on Proportional Electoral Systems: The Allocation of Seats Inside the Lists (Open/
Closed Lists), Study No. 764/2014, Strasbourg, 23 March 2015, p. 8,9,10. [online] <www.venice.coe.int/
webforms/documents/default.aspx?pdftile=CDL-AD%282015%29001-¢>.
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mend to opt for proportional electoral system. In its Resolution of 2014 regarding
Georgia the Parliamentary Assembly stated, that: ,,With regard to the reform of the
constitution, the Assembly urges all political forces to agree on an election system
that can count on a broad consensus and that strengthens the pluralism of the
country’s political institutions. In this respect, the Assembly invites all stakeholders
to consider the proportional-regional election system, based on open lists, which
seems to have the agreement of most, if not all, political forces in the country”3!.

It happens quite frequently in Georgia, that unknown to the society persons are
elected to the Parliament. Their majority is elected just through closed electoral lists
as the electorate is not in the position to choose the desirable candidate within the
party. Thus, accounting for the opinion of the Parliamentary Assembly, in the case of
opening up of the electoral lists, the electorate will vote not only for the desirable
party, but also for the desirable candidate within the party. Respectively, the winner
will not be the candidate, who has guaranteed leading place in the party list despite
the antipathy of the electorate, but rather the one, who is the most acceptable for the
electors.

There are different types of open lists. Of 61 countries, studied by the Venice
Commission, 31 use open lists. Among the 31 countries using an open-list system,
there are considerable differences. Seven countries use a one-preference system
whereas 24 countries use a system with several preferences, either a fixed or
a variable number of preferences. Among these 24 countries, 7 countries use a fixed
number of preferences; 10 countries use a system of several preferences; Liechten-
stein, Luxembourg, Monaco and Switzerland use cross-voting (also called panacha-
ge) whereas Sweden uses the system of adjustment seats (also called apparente-
ments); finally, Ireland and Malta use a single-transferable-vote system32. In the
open-list systems, the seat allocation within candidate lists can be done in many
ways. While seven countries use one-preference systems (Austria, Denmark, Esto-
nia, Finland, the Netherlands, Poland and Sweden), many other countries use seve-
ral-preference systems. In this last category, 7 countries have a fixed number of
preferences (Cyprus, Czech Republic, Greece, Kosovo, Lithuania, Peru and Slova-
kia) whereas ten countries have a variable number of preferences, depending on the
number of seats to allocate in the constituency (Armenia, Belgium, Bosnia and
Herzegovina, Brazil, Bulgaria, Iceland, Kyrgyzstan, Latvia, Norway and San Mari-
n0)33. There are countries with open-list systems where the voters can cross out
candidates (Iceland, Latvia, Monaco, Norway and Switzerland); countries with
a cross-voting system, i.e. where the voters can mix candidates from lists of different
parties (Liechtenstein, Luxembourg, Monaco and Switzerland). There are also coun-

31 The functioning of democratic institutions in Georgia, [online] <http://assembly.coe.int/nw/xml/
XRef/Xref-XML2HTML-en.asp?fileid=21275&lang=en>, p. 4.2.

32 Proportional Electoral Systems: The Allocation of Seats Inside the Lists (Open/Closed Lists),
Strasbourg, 23 March 2015, Study No. 764/2014, p. 30.

33 Ibidem, p. 68.
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tries where the candidates are nominated in single-member constituencies (nomina-
tion districts; Denmark, Romania); and countries using the single-transferable-vote
system (Ireland and Malta)34.

Electoral threshold

The electoral threshold was first introduced in Georgia for 1992 elections, when
it amounted to 2% and the result was the most multi-party Parliamentary elections,
specifically, of 36 parties, participating in the elections, 24 entered the Parliament3>.
Under the Constitution, adopted in 1995 this threshold was raised and totalled 5%.
Before the elections of 1999 it was again raised up to 7%3° and in 2008 the thre-
shold was again lowered to 5%37. As of to date, commensurate with Paragraph 2 of
Article 50 of the Constitution of Georgia and Part 4 of Article 125 of the Election
Code after the elections, held through proportional system, the mandates of the
Members of the Parliament are allocated only between the political associations and
electoral blocks, which receive at least 5% of the electorate, participating in the
elections.

International recommendations and those of the institutions
of other countries and approaches with regard to electoral threshold

In most cases the opinions regarding electoral threshold are articulated by the
Parliamentary Assembly of the Council of Europe and Venice Commission. They
prefer rather tentative approach and express their opinions in urgent cases, with
regard to minimal or maximum thresholds of the electoral threshold.

In its resolution of 2007 regarding the state human rights and democracy in Europe,
the European Council stated, that “In well-established democracies, there should be no
thresholds higher than 3% during the parliamentary elections. It should thus be possible
to express a maximum number of opinions. Excluding numerous groups of people
from the right to be represented is detrimental to a democratic system. In well-
established democracies, a balance has to be found between fair representation of
views in the community and effectiveness in Parliament and government’3%.

34 Tbidem, p. 69.

35 Georgia — History of Elections 1990-2010, Tbilisi 2010, p. 8.

36 Constitutional Law of Georgia on Amendment of the Constitution of Georgia, Ne 2221-RS,
20 July 1999.

37 Constitutional Law of Georgia on Amendment of the Constitution of Georgia, No 5853-IS,
12 March 2008.

38 European Court of Human Rights, Case of Yumak and Sadak v. Turkey, Paragraph 52, [online]
<http://hudoc.echr.coe.int/eng?i=001-87363 &amp%3B%7B%?22itemid>, also Resolution 1547 (2007),
Paragraph 58.
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In one of its recommendations of 2010 the Parliamentary Assembly of the
Council of Europe stated, that “The Council of Europe repeatedly invited Turkey to
lower the electoral threshold”3?. It makes 10% in Turkey. The Parliamentary Assem-
bly also stressed that “3% legal electoral threshold is quite reasonable in countries
with stable democratic system”.

In 2008 in Council of Europe the Assembly welcomed the lowering of the
electoral threshold to 3% in Bosnia and Herzegovina and to 5% in Georgia*”.

In one of its recommendatory proposals, which is signed by 10 Members of the
Assembly and concerns the level of electoral thresholds in the Council of Europe
Member States, the Parliamentary Assembly of the Council of Europe stated, that in
Georgia, following the recent crisis, a 7% threshold has been lowered to 5% which
is still relatively high. It is also said therein, that “It is stated in one of the recom-
mendatory proposals of the Parliamentary Assembly of the Council of Europe,
which is signed by 10 Members of the Assembly and which concerns the level of
electoral thresholds in the Council of Europe Member States that in several other
Council of Europe member states, there are similar thresholds™*!.

With regard to Moldova the Parliamentary Assembly stated in 2015, that: “In
May 2013, the minimum thresholds for representation in parliament were raised to
6% (from 4%) for political parties, to 9% (from 7%) for electoral blocs composed of
two parties, and to 11% (from 9%) for blocs composed of three parties or more.
These thresholds had already been changed several times in the past. The OSCE/
ODIHR and the Venice Commission have repeatedly recommended lowering them.
The ad hoc committee regrets that, contrary to the Venice Commission’s recommen-
dations, the electoral law was recently amended to raise the election threshold”#2,

In its comments on the Election Code of Moldova the Venice Commission
stated in 2008, that the new 6% threshold is rather high (even though there are
countries with even higher thresholds). Such a high threshold may lead to a high
number of wasted votes. It is therefore recommended to keep the threshold lower
than this*3.

39 Thresholds and Other Features of Electoral Systems Which Have an Impact on Representativity
of Parliaments in Council of Europe Member States, Council of Europe Parliamentary Assembly,
11 January 2010.

40 The state of democracy in Europe, The functioning of democratic institutions in Europe and
progress of the Assembly’s monitoring procedure, Doc.11628. 9 June 2008, p. 5.3.1, [online] <http:/
assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=11939&lang=EN>.

41 Threshold Levels in Parliamentary Elections, and Their Impact on Representatively of Parlia-
ments in Council of Europe Member States, Doc.11481. 9 January 2008, [online] <http://assem-
bly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=11888&lang=en>.

42 Observation of the parliamentary elections in the Republic of Moldova (30 November 2014),
Doc. 13671. 26 January 2015, Paragraphs 15, 45, [online] <http://assembly.coe.int/nw/xml/XRef/X2H-
Xref-ViewPDF.asp?FileID=21347&lang=en>.

43 Joint Opinion on the Election Code Of Moldova as of 10 April 2008, Strasbourg, 23 October
2008, Opinion No. 484/2008, Paragraph 15, [online] <www.venice.coe.int/webforms/documents/de-
fault.aspx?pdffile=CDL-AD%282008%29022-¢>.
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The European Court of Human Rights documented its position with regard to
electoral threshold in 2008, in one of its judgments. It stated that “The large variety
of situations provided for in the electoral legislation of the member States of the
Council of Europe shows the diversity of the possible options. It also shows that the
Court cannot assess any particular threshold without taking into account the electo-
ral system of which it forms a part, although the Court can agree with the applicants’
contention that an electoral threshold of about 5% corresponds more closely to the
member States’ common practice”4. With this paragraph the Court has only reitera-
ted the general practice adopted by the other countries. However, in the other para-
graphs it also stated: “In conclusion the court believes, that in general a 10% electo-
ral threshold appears excessive”. 10% threshold makes political parties to recourse
to different manipulations, what does not promote the transparency of the election
process at all”#>.

The Parliamentary Assembly also articulated its opinion with regard to electoral
threshold in 2013 upon assessing the provision of the Hungarian election law, which
imposes 10% threshold for two-party coalitions and 15% threshold for coalitions of
more than two parties. It regarded the threshold, imposed in Hungary as ,,too high,
which should be lowered”4°.

To conclude with, according to the assessments of international organizations
the threshold of 3% is acceptable, whilst over 6% threshold is already high and is
should be lowered. It should be mentioned that no negative attitude has been recor-
ded with regard to 4 and 5% thresholds.

The international and foreign courts have twofold attitude towards threshold
problem — for it to “reconcile «fair representation» with «governmental stability»”*47
in a manner as to mutually balance and complement each other. Fair representation
means the expression of the political will of the people, equal suffrage and minimal
loss of votes of the electorate (certain part of the votes of the electorate is lost when
there is a threshold), and the governmental stability implies the correction of negati-
ve outcomes of proportional elections — creation of stable majority in the Parliament
and prevention of Parliamentary fragmentation — splitting of forces. After that the
courts establish whether or not the proportionality principle was violated — whether
the intervention and imposition of the threshold was proportional when the legislator
introduced the rule.

The Czech Constitutional Court relied on the assessment of these criteria on
May 19, 2015 when it ruled unconstitutional the provision of the Law on the Elec-
tions of the European Parliament, which provision concerned the 5% threshold set

44 European Court of Human Rights, Case of Yumak and Sadak v. Turkey, Paragraph 132.

45 Ibidem, Paragraph 147.

46 Request for the Opening of a Monitoring Procedure in Respect of Hungary, Doc. 13229, 10 June
2013, Paragraph 72, [online] <http://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewPDF.asp?FileID
=19777&lang=en>.

47 European Court of Human Rights, Case of Yumak and Sadak v. Turkey, Paragraph 15.
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for the election of Czech deputies to the European Parliament. The Constitutional
Court considered that the threshold constitutes the interference with the equal right
to vote, the free competition among political parties and the equal access to public
office. However the interference is compatible with principles of the democratic
constitutional state, it is proportionate, in accordance with the system of proportional
representation and capable of effective contribution to reaching of the pursued aim
— the effective representation of the will of citizens in the European Parliament. It is
also necessary for the proper exercise of the powers conferred upon the European
Parliament on the basis of Article 10a of the Czech Constitution.

The natural electoral threshold, which lies below the imposed five-percent elec-
toral threshold and which would otherwise affected two seats in the European Par-
liament, also contributes to the integration of political forces in the European Parlia-
ment, it is unforeseeable and dependent on numerous conditions. The five-percent
threshold has not in the recent Czech history lead to the restriction of variety of
political forces in the European Parliament. Moreover, the stability of electoral
results is fundamental for the public confidence in the representative democracy
both at the domestic and the transnational level*S.

Quite opposite was the decision of the German Constitutional Court of February
2014 with regard to 3% threshold, when it ruled the provision unconstitutional. The
Court said in a press release, “under the current legal and factual circumstances, the
serious interference with the principles of electoral equality and equal opportunities
which the three-percent threshold entails cannot be justified”. But the Court also
made it clear that, pending further developments “a different constitutional asses-
sment may be warranted if the conditions change significantly”*®. The Constitutio-
nal Court provided the following interpretation of the position of the opponents, that
the existence of many factions, and political fragmentation would have obstructed
the European Parliament from the discharge of its duties: An actual impact on the
European Parliament’s ability to function is currently not foreseeable, which means
that there is no basis for the legislature’s prognosis that, without the three-percent
electoral threshold, an impairment of the European Parliament’s functioning is lo-
oming>?,

48 Judgment Pl. US 14/14 — Five-Percent Electoral Threshold in the Law Governing European
Elections Is Constitutional, [online] <www.usoud.cz/en/current-affairs/?tx_ttnews[tt news]=4331
&cHash=9ea9¢2e559159810b1dca73e682d9661>.

49 Germany’s top court annuls 3% threshold for EU election,

[online] <www.euractiv.com/sections/eu-elections-2014/germanys-top-court-annuls-3-threshold-
eu-election-300927>.

50 The German Constitutional Court’s Latest Decision on European Elections: No Protection
Needed, [online] <www.iconnectblog.com/2014/02/the-german-constitutional-courts-latest-decision-on-
european-elections-no-protection-needed/>.
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Different thresholds for parties and blocks

There are many differences between the parties and electoral blocks, specifically:

a) political party is a stable organizational formation intended for the participa-
tion in long-term political life, which is created for an indefinite period of time.
A electoral block is to be created just for the elections, at least 43 days prior to
elections;

b) party is an association created on common ideological and organizational
basis. Its members have common political visions and goals. A electoral block may
comprise the parties with different ideologies;

c) party is an association of citizens, created on the basis of Article 5 of the
Constitution, through direct democracy and submission of at least 1000-member list
is mandatory for registration purposes. A electoral block is formed on the basis of
the signatures of only the authorized representatives of the parties, irrespective of
whether or not the members of the parties approve the joining of the electoral block
by the party concerned;

d) the party charter is approved by the founding congress and the creation of
a block is signed only by the authorized representatives of the parties without any
need to convoke a congress;

e) the law provides for rather strict requirements for the creation of a party as
a stable and long-term organizational formation: it is inadmissible to create a party
according to regional or territorial features, the founding congress is attended and
congress minutes is endorsed by a notary;

f) party can be banned only by the decision of the Constitutional Court of
Georgia. The legislator views a block as such a temporary and unorganized associa-
tion, that the law does not even provide for a procedure for banning a block. The
Election Code provides only for the cancellation of the registration of a block,
strictly in exceptional cases and not for its banning;

g) party registration is subject to strict control. It is prohibited to create or
operate such a political association which aims at subversion or forced change of the
constitutional arrangement of Georgia, violation of country independence, violation
of territorial integrity or which advocates was or violence, raises national, provin-
cial, religious or social hatred. No such critical basic principles are provided for the
refusal of registration of an electoral block;

h) the organizational status of a party is also stressed by the fact, that a party is
a legal entity, subject to the provisions of the Election Code of Georgia. The status
of an electoral block is not defined by law and it is not clear whether what kind of
formation it is. Neither the possible legal form is prescribed for the existence of
a block after the elections.

Hence a political party and an electoral block are two formations with absolute-
ly unequal statuses: a political party is created for the formation of stable govern-
ment and political system, for guaranteeing the stable political environment and
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competition with a view to concentration on political safety, for the citizens to make
reasonable and well-thought-of political choice, for the citizens to exercise their
suffrage through direct participation in the elections. An electoral block is actually
a spontaneous, temporary, narrow, unorganized formation without any legal status,
created six weeks prior to the elections for the occurrence of current results of the
elections, in order to oppose the already formed will of the society regarding parties.
Although a political party and an electoral block have common political goal, this
interest is still very different in time span: a party has far-reaching political purposes,
whilst the main goal of a block is to participate in current elections.

The imposition of 5% threshold for both — the political parties and electoral
blocks — is the manifestation of unequal treatment, or, so to say, equal treatment of
essentially unequal entities — the electoral blocks should not be equal to political
parties. Hence, this is the violation of Paragraph 2 of Article 26 of the Constitution
of Georgia. The established rule obstructs the establishment of stable political insti-
tutions and political pluralism, insofar as owing to the formation of electoral blocks
just before the elections the parties with different political values will easily manage
to gain more votes than single parties. Respectively, all the political parties, irrespec-
tive of their will, become obliged to form various electoral blocks with the persons
and parties with different political platforms.

Particularly important and noteworthy is the resolution of the Constitutional
Court of Rumania of 1992 with regard to increasing threshold. There was 3%
threshold in Rumania for parties in 1992, and one percent was added for each party
for coalitions, up to 8%. The Constitutional Court explained, that the electoral
process is not only a means to allow for the exercise of the individual rights of
citizens but that is also represents a method of establishing democratic institutions
with a coherent capacity for expression, and of creating efficient centres of political
decision making. Too many small parties in the parliament would hamper the demo-
cratic process, and thus a threshold is reasonable and constitutional. Concerning the
thresholds for coalitions of the parties, the Court referred to the constitutional provi-
sions on pluralism and on the functions of political parties. From this latter provi-
sion, the Court derived the principle of equality of opportunity of all political par-
ties. However, the Court stated that the position of parties is weaker than the
position of coalitions: hence, it is not unreasonable to require coalitions to face
higher electoral thresholds than single parties do>!.

S W. Sadurski, Rights Before Courts: A Study of Constitutional Courts in Postcommunist States
of Central and Eastern Europe, Springer 2014, p. 214.



110 Nana Chighladze, Vasil Gonashvili, Natia Gvelesiani, Tornike Nemstsveridze

Observance of gender equality while forming party lists

A strict delimitation should be made between formal and substantive understan-
ding of the principle of gender Equality®2. According to formal equality men and
women deserve equal and similar treatment, manifested in constitutional stipulation,
which bans the discrimination according to sex or under which a right cannot be
refused on the grounds of sex or gender identity>3. The substance of formal equality
excludes the existence of gender quotas as the imposition of any differentiation on
the grounds of sex is incompatible with its essence. According to the concept of
substantive equality formal equality may result in inequality in case if persons enjoy-
ing similar treatment are not provided with similar opportunities®*, hence the equali-
ty benchmark is attained through differentiated treatment. The negative obligation of
the state, prohibiting discrimination on the grounds of seX, de jure created by formal
equality, actually reflects de facto situation with gender inequality, and the substanti-
ve equality doctrine tries to overcome this inequality through special measures.

Georgian law unconditionally recognizes formal equality: as per Georgian Con-
stitution everyone is free by birth and is equal before the law regardless of sex>°.
According to the Law of Georgia on the Elimination of All forms of Discrimination
“Any form of discrimination shall be prohibited in Georgia”®. The Law of Georgia
on Gender Equality guarantees gender equality, including the part of human rights
meaning equal rights and obligations, responsibility of men and women and their
equal participation in every area of personal and public life. The state promotes and
guarantees equal rights of men and women in political, economic and cultural life>’.

The observance of constitutional reflection of international algorithm with re-
gard to substantive equality allows for assertion, that Article 14 of the Constitution
of Georgia does not guarantee substantive equality, on the contrary, it is its antipode.
Insofar as substantive equality is not covered by the shell of formal equality concept
its normative content is formed independently.

Various methods are applied to guarantee substantive equality, of which the
most efficient and globally recognized model is setting quotas.

Certain provisions of Georgian legislation serve the purpose of establishment of
substantive equality. Specifically, according to the Law of Georgia on Gender Equ-
ality “In the course of employment and performance of labour duties the individuals
may be subjected to unequal or preferential treatment on the basis of sex owing to

52 “Formal”, “liberal”, “symmetrical”, “static” approach is based on “individual equity” whilst
“essential”, “asymmetrical”, “dynamic” “group equity” is focused on specific features of a group.

53 Irving H., Gender and the Constitution, Equity and Agency in Comparative Constitutional
Design, New York 2008, p. 2.

54 Ibidem.

55 Article 14 Constitution of Georgia.

56 Law of Georgia on the Elimination of All forms of Discrimination, Article 2, Paragraph 1.

57 Law of Georgia on Gender Equality, Article 3, Paragraph 1(b), Article 4, Paragraph 1.
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the essence or specificity of the work to be done or conditions of its performance,
serves the legitimate purpose and constitutes adequate and necessary means for its
attainment”. “The Georgian legislation guarantees the creation of favourable condi-
tions for pregnant women and breastfeeding mothers, what excludes their employ-
ment in extreme, harmful or hazardous conditions, also at night-time™>8.

According to Organic Law of Georgia on Political Unions of Citizens, a party
entitled to funding according to procedure, prescribed by this article, will receive
additional resources in amount of 30% of basic funding if at least 30% of the
candidates in the first, second and every next score of the party list of the party
concerned or the respective electoral block (in the case of elections of local self-
governance bodies — of every party list) submitted during the election on the basis of
the results of which the funding was granted, should be the representatives of diffe-
rent sexes>’.

To guarantee the substantive equality, it is necessary for the law to provide for
additional mechanisms. Human Rights Committee® is concerned with underrepre-
sentation of women in the decision-making positions in legislative and executive
bodies of Georgia. According to the recommendations of Human Rights Committee
Georgia, being a signatory party to the International Covenant on Civil and Political
Rights, is required to develop strategies to combat patriarchal attitudes and stereoty-
pes on the roles and responsibilities of women and men in the family, on the one part,
and, on the other, to strengthen efforts to achieve equitable representation of women in
decision-making positions in legislative and executive bodies of Georgia®!.

Pursuant to recommendation of the Committee regarding the elimination of all
forms of women discrimination, the abundance of stereotypes accumulated in public
should be eliminated through substantive equality in order to achieve full and equal
participation of women in political and public life®2.

The substantive equality justifies gender quota as a certain provisional special
measure guaranteeing the equal representation of men and women and regulation of
the balance of forces on political arena. Formal equality implies equal treatment,
whilst substantive equality — both the equal opportunities and equal consequences
(the right to claim an equal share of state benefits)©3.

The European Parliament calls on political parties, at national as well as Euro-
pean level, to review their party structures and procedures so as to remove all

58 Law of Georgia on Gender Equality, Article 6, Paragraphs 3 and 4.

59 Organic Law of Georgia on Political Unions of Citizens, Article 30 71.

60" Concluding observations on the Fourth Periodic Report of Georgia, Human Rights Committee,
2014, & 7 (a).

61 Concluding Observations on the Fourth Periodic Report of Georgia, Human Rights Committee,
2014, & 7(a), (b).

62 Concluding Observations on the Combined Fourth and Fifth Periodic Reports of Georgia,
Committee on the Elimination on Discrimination against Women, 2014 & 19.

63 Affirmative Action Policies and Judicial Review Worldwide, Chapter 2 The Moral Question:
Interacting with Traditional Values, IUS Gentium, 2016, 3.
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barriers that directly or indirectly discriminate against the participation of women®*.

The parties, which achieve the aim of a minimum 40% representation of women in
the party’s decision-making bodies and amongst candidates elected, should be given
financial incentives®.

Together with universal prohibition of discrimination the Charter on Fundamen-
tal Rights of the European Union provides for the maintenance or adoption of
measures providing for specific advantages in favour of the underrepresented per-
sons®®,

As per Paragraph 4 of Article 2 of the European Council Directive of 1976%7
the Directive promotes equal opportunity for men and women by removing existing
inequalities which affect the development of equal opportunities of men and women.
The latter is the departure from the principle of equality and is subject to stricto
sensu interpretation. It was created specifically and exclusively for the authorization
of implementation of measures, which, being visually discriminatory, in fact aim at
the elimination or reduction of the cases of inequalities reflected in social life®S.

According to Paragraph 4 of Article 141 of the Treaty of Amsterdam, with
a view to ensuring full equality in practice between men and women in working life,
the principle of equal treatment shall not prevent any Member State from mainta-
ining or adopting measures providing for specific advantages in order to make it
easier for the under-represented sex to pursue a vocational activity or to prevent or
compensate for disadvantages in professional careers.

According to the established trend in judicial practice of the European Court of
Justice, measures, promoting the development of equal opportunities for men and
women, does not mean automatically giving priority to women in sectors where they
are underrepresented (when women do not make up at least half of the staff) where
candidates of different sexes shortlisted for promotion are equally qualified®®, and
failure to meet the proportionality test’?. Granting absolute primacy to women can-
didates by the state exceeds the admissibility threshold of implementation of positive
measures and results in discrimination according to sex. The European Court of

64 European Parliament Report on Equality between Women and Men in the European Union
(2004/2159), Paragraph 5, see [online] <www.europarl.europa.eu/meetdocs/2004 2009/documents/pr/
578/578414/578414en.pdf>.

65 Mechanisms to ensure women’s participation in decision-making, Resolution1489 (2006), Par-
liamentary Assembly of Council of Europe, Paragraph 6.10.

66 Charter on Fundamental Rights of the European Union II-81, 11-83, [online] <www.europarl.eu-
ropa.eu/charter/pdf/text_en.pdf>.

67 Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of
equal treatment for men and women as regards access to employment, vocational training and promo-
tion, and working.

68 Case 312/86 Commission v. France [1988] ECR 1-6315, 15.

69 Case C-450/93, Kalanke v. Bremen [1995] ECR 1-3069, 24.

70 Proportionality principle requires for the departure for equal treatment to be adequate and
necessary medium for the attainment of the goal, whilst the principle of equal treatment should be
compatible with the requirements of the goal to maximum practicable extent.
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Justice explained, that giving priority to women in sectors of public service, where
they are underrepresented is compatible with the Community law if:

1. The women are not automatically and unconditionally given priority when
women and men are equally qualified, and the candidatures are the subject of an
objective assessment which takes account of the specific personal situations of all
candidates’!;

2. That proves necessary for ensuring compliance with the objectives of the
women’s advancement plan, if no reasons of greater legal weight are opposed (social
aspects)’?;

3. The male and female candidates possess equivalent or substantially equiva-
lent merits, where the purpose is an objective assessment of candidates and not
filling up the predetermined vacancies’>;

4. There are false opinions, stereotypes about the role and potential of women
and in the case of objective assessment there are not special “overweighting” cir-
cumstances in favour of male candidates, which feed on criterion or criteria conta-
ining discrimination against women’4.

Hence the European Court of Justice establishes certain limits, when additional
measures can be implemented with a view to ensuring substantive equality.

Setting quotas

The efficient mechanism of establishing substantive equality is setting quotas,
according to which mechanism the minimal number of representatives of both sexes
in electoral lists is determined in advance. The quotas constitute the departure from
the fundamental rule of equal treatment, being justified only in cases, when it aims
at the elimination of obstacles in the light of women opportunities’?.

It its turn, there are several models of setting quotas. Of 27 EU Members States
14 use the voluntary party quota, 8 — mandatory quota and in 5 Member States there
is no quota at all, amongst them in Finland and Denmark, where the rate of women
representation is rather high”°.

71 Case C-158/97 Georg Badeck and Others [2000] ECR 1-1875, 23.

72 Tbidem, 34, 38.

73 The Court of Justice of the European Union ruled that the provisions of Swedish law on positive
discrimination were incompatible with the EU aquis, under which provisions underrepresented candida-
tes to public posts were automatically given preference if they were duly qualified, and the difference
between merits of the candidates of different sex was not so big as to result in the violation of the criteria
of objective assessment upon their appointment, 62,

74 Case C-409/95 Hellmut Marschall and Land Nordrhein-Westfalen, [1997] ECR 1-6363, 31, 35.

75 C.J. Suk, Gender Quotas after the End of Men, “Boston University Law Review” 2013, vol. 93,
p. 1128.

76 During 2011 Parliamentary Elections in Finland — 42,5%, in Denmark — 39,1%. 8. Electoral
Gender Quota Systems and their Implementation in Europe (update 2013), Directorate General for
Internal Policies, Policy Department C: Citizens’ Rights and Constitutional Affairs, 7-8.
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As for the practice of other states — the share of women representation in the
Parliament is relatively high in countries with proportional representation as compa-
red with majoritarian and mixed systems’’. Unlike single-member constituencies the
multi-member electoral districts better promote the nomination of women candida-
cies and their representation’8. Furthermore, bigger is the constituency, higher is the
number of women nominees and their election’”. Open, flexible lists let voters select
a party as well as one or more candidates within that party; therefore they help
determine which individual party candidates will be elected®?. Unlike the procedure
of formation of closed lists, what falls within the exclusive jurisdiction of a party
leader “preferential voting enables the electorate to elect woman candidates, irre-
spective of sexist desires of party leader”8!. Open list promotes meritocratic repre-
sentation, as the electorate independently elects talented and worthy male and fema-
le representatives at their own discretion through granting preferences and
neutralizes the facade connotation of woman as a mere “decorative element”’82.

Worth mentioning is the recommendation of the Venice Commission, where it
states, that the legislator is required to create such legal frame, which will not depart
from constitutionally legitimated principles. Legal rules requiring a minimum per-
centage of persons of each gender among candidates should not be considered as
contrary to the principle of equal suffrage if they have a constitutional basis®3.
Hence the Venice Commission justified setting quotas according to sex; however, it
still stresses the necessity of abiding by the rules of Constitution. The directly
stipulated provision of the Constitution of Georgia on the equality of men and
women constitutes the rule, providing for formal equality and obstructs setting qu-
otas by law insofar as it does not provide for a special reservation about guarante-
eing substantive equality.

The constitutional regulation of gender equality was also discussed by the Con-
stitutional Courts of the European countries.

In 2004 an amendment was introduced into Article 43 of the Constitution of
Slovenia with a view to setting gender quota in Slovenian law. Under this amend-

77 In the countries with proportional representation the female representation in the Parliament
amounts to 24.6%, with majoritarian electoral system — 18.5%, and in the case of mixed electoral system
— 21.5%. Atlas of Electoral Gender Quotas, International Institute for Democracy and Electoral Assi-
stance, Inter-Parliamentary Union and Stockholm University 2013, p. 23.

78 Impact of electoral systems on women’s representation in politics, Revised Introductory Memo-
randum, Parliamentary Assembly, Council of Europe, 2009, p. 3.

7 Ibidem.

80 Atlas of Electoral Gender Quotas, p. 22.

81 Cuotas de género: democracia y representacion, Instituto Internacional para la Democracia
y Asistencia Electoral (IDEA), Facultad Latinoamericana de Ciencias Sociales (FLACSO-Chile, 2006, 21.

82 A. Sledzifiska-Simon, A. Bodnar, Gender Equality from Beneath: Electoral Quotas in Poland,
“Canadian Journal of Law and Society” 2013, vol. 28, No. 2, p. 165.

83 Code of Good Practice in Electoral Matters, Adopted by the Venice Commission at its 51th and
52nd sessions, Venice, 5—6 July and 18—19 October, 2002, 8.
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ment “The law shall provide the measures for encouraging the equal opportunity of
men and women in standing for election to state authorities and local community
authorities”84.

In 1982 the Constitutional Court of France held quotas unconstitutional stating
that the constitutional principles of equality before the law, national sovereignty and
indivisibility of the electorate®> preclude any division of persons entitled to vote or
stand for election into separate categories except for on grounds of age, incapacity
or nationality, as this applies to all forms of political suffrage3¢. Hence, as a result of
amendments made to the Constitution of France in 1999 the following paragraph
was introduced into Article 3: “The Law shall favour equality among women and
men to have access to electoral mandates and hold elective office”, whilst Article 4
obliged the political parties the execution of this provision3”. In 2000 the Senators
appealed quotas introduced following the new constitutional provision with the Con-
stitutional Council of France®®, however the Constitutional Council of France held
the system of mandatory quoting to be concurrent with the new provision of Article
3 and did not find it unconstitutional. Another amendment was introduced into the
Constitution of France with a view to introduction of gender quota for the directors
of corporate councils and the provision regulating gender quota, moved to Article 1
from Article 3 with the following wording: “Statutes shall promote equal access by
women and men to elective offices and posts as well as to position of professional
and social responsibility”8.

The Constitutional Court of Italy did not consider Article 3 and 51 of the
Constitutional of Italy to cover substantive equality’’. However the rhetoric of the
Constitutional Court of Italy was changed by the additional stipulation introduced
into Article 51 of the Constitution of Italian Republic: “To this end, the Republic

84 1. Selisnik, M. Anti¢ Gaber, From Voluntary Party to Party to Legal Electoral Gender Quotas
in Slovenia: The Importance and Limitations of Legal and Institutional Mechanisms, “EUl Working
Paper Law” 2015, No. 31, p. 7.

85 R. Rubio-Marin, Evolutions in Antidiscrimination Law in Europe and North America: A New
European Parity Democracy Sex Equality Model and Why it wont Fly in the Unites States, “The
American Journal of Comparative Law” 2012, No. 60 (99), p. 6.

86 The Constitutional Council of France, Decision #82/146 DC, 18 November 1982, & 7.

87 B. Rodriguez-Ruiz, R. Rubio-Marin, The Gender of Representation: On Democracy, Equality
and Parity, “International Journal of Constitutional Law” 2008, vol. 6, issue 2, pp. 292-293.

88 The Constitutional Council of France, Decision #2000-429 DC, 30 May of 2000, & 8.

89 C.J. Suk, op. cit., p. 1132.

90 According to Article 3 of the Italian Constitution “All citizens have equal social dignity and are
equal before the law, without distinction of sex, race, language, religion, political opinion, personal and
social conditions. It is the duty of the Republic to remove those obstacles of an economic or social nature
which constrain the freedom and equality of citizens, thereby impeding the full development of the
human person and the effective participation of all workers in the political, economic and social organi-
zation of the country”. According to first paragraph of Article 51 of Italian Constitution: “Any citizen of
either sex is eligible for public offices and elected positions on equal terms, according to the conditions
established by law”.
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shall adopt specific measures to promote equal opportunities between women and
men”, on the one part, and on the other — the addition made to Article 117: “Regio-
nal laws shall remove any hindrances to the full equality of men and women in
social, cultural and economic life and promote equal access to elected offices for
men and women™!, as considered the new regulations as the grounds for setting
gender quotas.

With this regard it should be mentioned that Article 8 of the Federal Constitu-
tion of Swiss Confederation, contains a direct reference to guaranteeing substantive
equality: “The law shall ensure the equality of men and women, both in law and in
practice, most particularly in the family, in education, and in the workplace. Men and
women have the right to equal pay for work of equal value” and Article 3 of German
Constitution, stating “The state shall promote the actual implementation of equal rights
for women and men and take steps to eliminate disadvantages that now exist”2.

Conclusion

Based on the analysis of Georgian electoral law and with due consideration of
the recommendations of the other countries and international organizations we are of
the opinion, that:

a) open electoral lists should be used during proportional elections, when the
electorate will be able to vote for a specific candidate(s) within each electoral list;

b) in the case of majoritarian elections the constituencies should be created in
full compliance with the resolution of the Constitutional Court, when the admissible
departure from the threshold will be maximum 10% and in exceptional cases — 15%;

c¢) the boundaries of the constituencies should be defined by law and should not
be dependent on the will of the Central Election Commission;

d) the electoral threshold should be lowered to 4%;

e) the electoral threshold should be different for parties and electoral blocks;

f) an amendment should be made to the Constitution of Georgia introducing
a special stipulation, that law endures the substantive equality of women and men,
what will later enable the legislator to freely introduce the necessary mechanisms for
guaranteeing substantive gender parity, including quotas.
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Summary
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One of the most topical and challenging issues facing Georgia today is the
choice of a relevant electoral system. The main aim of this article is to examine the
dynamics of the historical development of electoral systems in Georgia, to identify
their advantages and disadvantages and as a result, suggest the best model of an
electoral system based on the political as well as social context of Georgia. The
given aim is achieved by the comparative analysis of Europe’s electoral heritage
regarding the formation of constituencies, the method of seat allocation, the types of
electoral lists,the electoral thresholds and the observance of substantive equality.
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Introduction

Regulations of constitutional and statutory rank concerning the martial law aim
at assuring efficient functioning of the state in crisis situations and accomplishing
restitution of the normal state as quickly as possible. From the legal perspective, the
core of all extraordinary measures is that they are implemented in the situations of
extraordinary threat when normal legal measures and systemic institutions prove
insufficient and the freedoms and rights of the citizens have to be suspended or
limited for some time and when constitutional competences of the constitutional
authorities have to be changed by significant and extraordinary increasing the po-
wers of the executive bodies!.

John Locke, the precursor of the trend referred to as political liberalism matu-
ring during the 17t ¢. wrote that in case of a threat to the State the laws in force
could prove insufficient or even harmful to taking effective actions preventing the
catastrophe?. In case of such a situation, Locke stipulated special powers, based on
the prerogative of the Crown, to act at its discretion for the public good without the
necessity of referring to the legal regulations or even contrary to it>. That opinion
seems not to match the general principle supported by the author of the Two Treati-
ses of Government that “the law and not the individuals rule”. Locke explains that
presenting the argument according to which the law by its nature is incapable of
accomplishing the general good fully during the situation of a threat to the State and
hence it has to give way to the executive power.

Also in France during the enlightenment period the opinions were encounte-
red that noticed low flexibility of the law and hence the difficulties in applying it

I' 7. Witkowski, A. Cieszynski, Instytucje stanéw nadzwyczajnych w porzqdku prawnym Federa-
¢ji Rosyjskiej (na tle genezy konstytucji z 1993 r. i w Swietle ustawodawstwa okresu 2001-2002), [in:]
L. Garlicki, A. Szmyt (eds.), Szes¢ lat Konstytucji Rzeczypospolitej Polskiej. Doswiadczenia i inspira-
¢je, Warszawa 2003, p. 324.

2 A. Sylwestrzak, Historia doktryn politycznych i prawnych, Warszawa 2002, p. 198-202.

3 1. Locke, Dwa traktaty o rzqdzie, Warszawa 1992, p. 204.
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under crisis situations. Jean-Jacques Rousseau claimed that: “Relentlessness of the
Acts that cannot be bent to the situations may in certain cases make them disastrous
and cause collapse of the state in a critical moment [...]. If the threat is such that the
system of the Acts hinders avoiding it, then the highest chief is appointed who
forces all the acts to be silent and suspends for a moment the superior power’*.

The German doctrine, as of the mid-19t c., tried to support itself on the theory
of necessity known from the other branches of the law>. The argumentation of the
representatives of the German theory of necessity such as Rudolf von Ihering or
Georg Jellinek, was based on three assumptions: 1. the state creates the law; 2. it
subjects itself to its rules in its own interest; 3. if the interest of the state is threate-
ned as a consequence of observing the law, subjection to that law cannot take place.

Despite the differences in treatment of the bases for exercising the extraordinary
mandates that we encounter in the doctrine, they are all based on the common
assumption that those mandates should be due to the executive body. Overcoming an
internal crisis or organising defences against a sudden attack may be effective in
case of taking rapid, firm actions while maintaining the centralised procedure for
taking decisions only.

Martial law

Extraordinary situations were subject to regulation in the preceding constitu-
tions of Poland although in none of them the subject was regulated in the holistic
way in a single dedicated chapter. The individual issues were regulated in Art. VII
of the Constitution of 3 May 179, in Art. 124 of the Constitution of 17 March 1921,
in Art. 79 of the Constitutional Act of 23 April 1935, Art. 19 section 2 of the
Constitutional Act of 19 February 1947, Art. 28 (33 after changes that were made in
1976) section 2 of the Constitution of 22 July 1952, Art. 32 section 1 of the Consti-
tution of the Republic of Poland after the novella of 7 April 1989 and Arts. 36 and
37 of the Constitutional Act of 17 October 1992.

The Constitution of the Republic of Poland of 2 April 1997° differentiated three
form of extraordinary measures. Those are: the martial law, a state of emergency or
a state of natural disaster (Art. 228, section 1). Each of them has been regulated in
the Arts. of Chapter XI.

Art. 228 of the Constitution of the Republic of Poland of 1997 contains
a number of legal norms addresses to the bodies of the State’. Those are, first of
all, the:

4 1.I. Rousseau, Umowa spoleczna, 1£.0dz 1948, p.109.

5 K. Dzialocha, Dekret z mocq ustawy w paristwie burzuazyjnym, Wroclaw 1964, p. 94-102.
6 Dz.U. No. 78, item 483 as later amended.

7 W. Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Krakow 2000, p. 309-311.
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* prohibition of introducing extraordinary measures in the situations when the treat
is not of a special nature or it can be prevented by applying the ordinary constitu-
tional measures,

* order of statutory regulation of the activity by organs of public authority as well as
the degree to which the freedoms and rights of persons and citizens may be
subject to limitation for the duration of a period requiring any extraordinary
measures,

* order of implementing extraordinary measures by presidential decree issued based
on the Act,

¢ order of maintaining adequacy of the measures applied to the level of threat,

 prohibition of changing certain legal acts during the martial law period (this
applies to the Constitution, the Acts on Elections to the Sejm, the Senate and
organs of local government, the Act on Elections to the Presidency, as well as
statutes on extraordinary measures),

* prohibition of shortening the term of office of the Sejm, conducting the national
referendum and elections during a period of extraordinary measures, as well as
within the period of 90 days following its termination.

The issues of extraordinary measures regulated in Chapter XI of the Constitu-
tion of the Republic of Poland of 1997 belong to the domain of the internal activity
of the state and thus the regulations governing implementation and functioning of
extraordinary measures, in particular the martial law, do not cover the state of war
that belongs to the domain of the external relations®. According to the solutions
enacted in the current Constitution, the martial law is apply, if necessary, to the
situation of war in the internal law while the state of war is to apply to the internatio-
nal relations only®. Such a regulation is consistent with the understanding of the
state of war as the phenomenon from the domain of the international law and the
martial law as a category of the internal law?.

The martial law represents a set of measures regulated by the law representing
a form of internal reaction to the internal threat to the security of the state and armed
attack on its territory. The aim of those measures is to facilitate the defence against
the existing threat and attack, frustration of them and, as a result, restoring the
normal, desirable state of external security. Implementation of the martial law may
take place also when the circumstances mentioned above had not occurred but the
necessity of implementing it results from taking common — with another state or
states — defence against aggression, when the obligation to do so is implied by an
international treaty. As a result of the experiences resulting from implementation of
the martial law in 1981, the constitutional legislator highlighted that the source of
threat to the state must be positioned outside the borders of the Republic of Poland,

8 K. Prokop, Stan wojny a stan wojenny w Konstytucji RP, ,,Pafhstwo i Prawo” 2002, No. 3, p. 24.

9 W.J. Wolpiuk, Paristwo wobec szczegdlnych zagrozen, Warszawa 2002, p. 74.

10 J. Stembrowicz, Z problematyki stanu nadzwyczajnego w prawie konstytucyjnym, ,,\Wiez”
1998, No. 11-12, p. 11.
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it must be independent of the authorities of the Republic of Poland and it must be of
objective nature. Bogustaw Banaszak stresses that the martial law may not be treated
“by the legislator as the internal (in internal relations) emanation of the state of war
or as its substitute but it assumes autonomous meaning that aims at reacting to the
threats other than those occurring in case of the state of war”!!.

According to Piotr Winczorek, expert of the Constitutional Commission of the
National Assembly, during the work on the chapter of the current Constitution
dealing with extraordinary measures!2, the martial law is not an absolute consequen-
ce of the state of war with another country!3. According to Art. 116 of the Constitu-
tion of the Republic of Poland, the decision concerning the state of war is taken by
the Sejm (lower chamber of Parliament) on behalf of the Republic of Poland and if
it cannot assemble for a session the decision on the state of war is taken by the
President of the Republic of Poland. The Sejm may pass a resolution on the state of
war only in case of a military attack on the territory of the Republic of Poland or
when the commitment to joint defence against aggression results from international
treaties. According to Piotr Winczorek, a situation may occur when Poland happens
to be in the state of war with an enemy that is geographically distant and where the
war actions do not encompass the territory of the Republic of Poland as a consequ-
ence of performance of the international commitments. In such a case, implementa-
tion of the martial law will probably not be necessary. On the other hand, implemen-
tation of the martial law might be inevitable not as a result of the already conducted
military activities but as a consequence of occurrence of a serious threat with war.
Implementation of martial law in the territory of the Republic of Poland may then
precede taking the decision concerning the state of war.

Martial law, however, may not be understood as force majeure as its implemen-
tation does not cause exclusion of lodging claims against the State Treasury for
damages caused by officers of the state!*. Everybody that suffered a loss in property
as a consequence of limitation of freedoms and rights of persons and citizens during
the time of extraordinary measures (including martial law) has the right to claim
damages. That claim covers reimbursement of losses to property, excluding benefits
that the person harmed could have generates in case no loss had taken place. The
compensation is due from the State Treasury. The compensation is awarded on
application of the person harmed lodged with the competent voivod. The person
harmed, dissatisfied with the decision in the proceedings for compensation may,
within thirty days as of the service of the decision concerning the matter, lodge the

11" B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2012, thesis 1 to
Art. 229.

12' Constitutional Commission of the National Assembly. Bulletin XXX , 1996, pp. 43—44.

13 J. Majchrowski, P. Winczorek, Ustréj konstytucyjny Rzeczypospolitej Polskiej z tekstem Kon-
stytucji z 2 IV 1997 r., Warszawa 1998, p. 217.

14" judgment by the Court of Administration in Biatystok of 20 September 1994, I ACr 210/94,
LEX Nr 23679.
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claim with the general court. The claim for damages is subject to limitation on
expiration of one year as of the date on which the person harmed obtained knowled-
ge of the loss in property, not later, however, than on expiration of three years as of
the termination of the martial law .

According to Art. 229 of the Constitution of the Republic of Poland, the martial law
can be declared by the President, however, not on his own initiative but on request by the
Council of Ministers, on the entire territory of the country or a part of it. Both bodies
of executive power must then act in agreement: the President may not declare martial
law without the request by the Council of Ministers but he has no duty to act according
to that request!®. The martial law can be implemented in three situations only:

1) in the case of external threats to the State,

2) acts of armed aggression against the territory of the Republic of Poland,

3) when an obligation of common defence against aggression arises by virtue
of international agreement.

Actually, satisfying just one of the premises (and not all of them cumulatively)
is sufficient for declaring the martial law. The decision on requesting the President
to issue the regulation declaring the martial law should be taken by the Council of
Ministers at its session. The request by the Council of Ministers should cover:
presentation of the circumstances justifying declaration of the martial law, territorial
coverage and the scope of the necessary limitations of freedom and rights of persons
and citizens. Art. 229 of the Constitution of the Republic of Poland indicates clearly
that the President is not required to act according to the request by the Council of
Ministers. This means that the President may refuse issuing the regulation declaring
the martial law or, agreeing with the Council of Ministers in general as concerns the
necessity for declaring the martial law he may refer to other causes than those
presented by the cabinet in its request. If, however, he refuses declaring the martial
law, he announces his decision as a resolution. The head of the state may also
declare the martial law on the other territorial area and specify a different scope of
limitations to freedom and rights of persons and citizens. According to Krzysztof
Prokop, the President of the Republic of Poland may not go beyond the limits of the
request by the Council of Ministers, i.e. declare martial law on territories not cove-
red by the request or define a wider catalogue of limitations to freedom and rights of
persons and citizens!”.

President should take position concerning the request by the Council of Mini-
sters immediately. The regulation declaring the martial law is subject to countersi-

15 Act on compensation of losses in property resulting from limitation of freedoms and rights of
persons and citizens during application of extraordinary measures of 22 November 2002, Dz.U. No. 233,
item 1955.

16 A. Cieszynski, Stan wojny a stan wojenny w przeobrazajqcym sie polskim prawie konstytucyj-
nym — rekonstrukcja historyczna oraz analiza regulacji wspolczesnych (1921-1997), [in:] E. Kustra
(ed.), Przemiany polskiego prawa (lata 1989-1999), Torun 2001, p. 272.

17 K. Prokop, op. cit., p. 30.
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gnature by the President of the Council of Ministers who, by signing it, is responsi-
ble to the Sejm. Countersigned regulation declaring the martial law is published
immediately in the Official Journal (Dziennik Ustaw) and, based on Art. 228 section 2
of the Constitution of the Republic of Poland, shall additionally require to be publi-
cized. Absence of countersignature means that the martial law shall not be declared.
As indicated by Leszek Wisniewski, “The President of the Republic of Poland may
take the decision on his own under conditions of the state of higher necessity. If he
acts inconsiderately, he may be subject to constitutional liability in front of the
Tribunal of State, however, he will not be subject to penal liability in front of that
Tribunal (e.g. for exceeding his mandate), if his decision was justified by the state of
higher necessity as defined in the penal code”!8.

The regulation on the martial law becomes effective immediately after publici-
zing. Next, not later than within 48 hours after signing the regulation, the President
of the Republic shall submit the regulation on the introduction of martial law to the
Sejm for approval. The Sejm shall immediately consider the regulation and it may
confirm it or annul it by the absolute majority of votes taken in the presence of at
least half the statutory number of Deputies!®. The Senate does not participate in the
proceedings of considering the regulation or the President according to the principle
of nemo iudex in causa sua. That is why the Sejm presents its position in the form of
a resolution and not an Act. The consequences of annulment of such regulations
include termination of limitations concerning the freedom and rights of persons and
citizens and return to normal functioning of the public authorities. Given the circum-
stances and causes for declaring the martial law and its character, the legislator
resign determining time limitations for its duration. This it is implemented for an

unspecified time?°.

Limitation of freedom and human rights

The consequence of the constitutional principle of legalism is that bodies of
public authorities act based on and within the limits of the law. This means that the
activity of the state authorities and other public-legal bodies to which the state
delegated a part of its powers is determined by the law. Otherwise speaking, they
take only such actions to which they are authorised by the disposition of the legal
norm; a contrario the citizens and other entities of the law may do everything the
law does not forbid. The domain of free behaviours of the people is not unconditio-
nal in its character, however. Frequently, the system formulator must solve the con-

18 L. Wisniewski, Stan nadzwyczajne w projekcie nowej konstytucji RP, [in:] T. Jasudowicz (ed.),
Prawa czltowieka w sytuacjach nadzwyczajnych ze szczegolnym uwzglednieniem prawa i praktyki pol-
skiej, Torun 1997, p. 154.

19" Art. 231 of the Constitution of the Republic of Poland.

20 p, Winczorek, Prawo konstytucyjne Rzeczypospolitej Polskiej, Warszawa 2003, p. 346.
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tradictions between interests of individuals, their rights and conflicts of different
values. Thus, it must set the limits of exercising the freedoms approved by it (Jasu-
dowicz, 1997, p. 45). The limits of exercising the rights and freedoms that are not of
absolute nature have been determined by the Constitution of the Republic of Poland.
They have the form of limiting clauses and the derogative clause?!.

Limitation of the freedoms and rights of the individual is always one of the
fundamental consequences of implementation of extraordinary measures. Given the-
ir importance for every person and citizen, the Constitution of the Republic of
Poland does not leave freedom in determining which rights and freedoms may be
subject to limitation to the bodies of public authorities?2. Art. 31 section 3 of the
Constitution of the Republic of Poland of 2 April 1997 provides that “any limitation
upon the exercise of constitutional freedoms and rights may be imposed only by
statute, and only when necessary in a democratic state for the protection of its
security or public order, or to protect the natural environment, health or public
morals, or the freedoms and rights of other persons. Such limitations shall not
violate the essence of freedoms and rights”. Referring to the specific definitions in
the Acts concerning the individual extraordinary measures, the legislator enumera-
ted the freedoms and rights that cannot be derogated by the Act on the martial law in
Art. 233. They include:

— the dignity of the person (Art. 30),
the constitutional principles of obtaining Polish citizenship (Art. 34),
the right of citizens to protection of the State during stay abroad (Art. 36),
the protection of life (Art. 38),
the freedom of subjecting to scientific experiments without voluntarily
expressed consent (Art. 39),

— the freedom from torture and inhumane treatment and punishment as well as
corporal punishment (Art. 40 and 41 section 4),

— the principle of nullum poena sine lege, the right of the accused to defence
and presumption of innocence (Art. 42),

— the right of access to court (Art. 45),

— the right to legal protection of private life and personal goods (Art. 47),

— the freedom of conscience and religion (Art. 53),
the right to submit petitions (Art. 63), and
the right of the parents to rear their children in accordance with their own
convictions and respect the degree of maturity of a child and its convictions; protec-
tion of the rights of the child (Art. 48 and 72).

21 T. Jasudowicz, Administracja wobec praw czlowieka, Torun 1996, p. 31-33; T. Jasudowicz,
Studium substancjalnych przestanek dopuszczalnosci srodkow derogacyjnych, [w:] T. Jasudowicz
(red.), Prawa czlowieka..., p. 45.

22 L. Garlicki, Polskie prawo konstytucyjne, Warszawa 2003, p. 434; L. Wisniewski, op. cit., p. 157.

23 Dz.U. 1977 No. 38, item 167.
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Comparing the above catalogue to the regulations of the international law it
should be noticed that Art. 4 point 1 of the International Covenant on Civil and
Political Rights of 19 December 196623 stipulated that ,,in time of public emergency
which threatens the life of the nation and the existence of which is officially procla-
imed, the States Parties to the present Covenant may take measures derogating from
their obligations under the present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with
their other obligations under international law and do not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin”. This
means that two conditions have to be satisfied jointly for the State Party to the
Covenant to be able to limit the freedoms and civil rights, i.e. the situation which
threatens the life of the nation must exist and the country must officially (and
legally) proclaim extraordinary measures (e.g. the martial law). Only then it may
limit the right to life (Art. 6), the prohibition of torture or to cruel, inhuman or
degrading treatment and prohibition of medical or scientific experimentation without
consent of the patient (Art. 7), the prohibition of imprisoned merely on the ground
of inability to fulfil a contractual obligation (Art. 11), the prohibition of slavery and
slave trade (Aart. 8 sections 1 and 2), the principle of legality in penal law (Art. 15),
the right to recognition everywhere as a person before the law (Art. 16) and the right
to freedom of thought, conscience and religion (Art. 18). Thus the norm of Art. 233,
section 2 of the Constitution of the Republic of Poland repeats, although in a slightly
modified way, the provision of the Covenant and represents the lex specialis in
relation to the constitutional principle of equality to the law and non-discrimination.
Roman Wieruszewski, analysing the information provided by governments of coun-
tries on the limitations applied concludes that personal freedom, freedom of move-
ment, right to privacy, political rights (e.g. of participation in elections), freedom of
assembly and freedom of association are limited the most frequently. Poland, on the
other hand, implementing the martial law limited personal freedom, the freedom of
movement and the right to leave the country, the right to court proceedings in two
instances, the right to express opinions, freedom of assembly and freedom of asso-
ciation.

Art. 15 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 4 November 195024 states that ,.In time of war or other
public emergency threatening the life of the nation any High Contracting Party may
take measures derogating from its obligations under this Convention to the extent
strictly required by the exigencies of the situation, provided that such measures are
not inconsistent with its other obligations under international law”. Based on that
article, however, the right to life, except in respect of deaths resulting from lawful

24 Dz.U. 1993 No. 61, item 284 as later amended.
25 W.J. Wolpiuk, op. cit., p. 102—105.
26 Dz.U. 2002 No. 233, item 1955.
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acts of war, the prohibition of torture and other inhuman or degrading treatment or
punishment, prohibition of slavery or servitude, prohibition of punishment without
law and the prohibition of retrial and punishment cannot be derogated.

Returning to the analysis of the provisions of the Constitution of the Republic
of Poland it should be highlighted that the prohibition of enacting limitations covers
the catalogue of 14 articles of the constitution concerning the fundamental freedoms
and rights with the right to protection of life at the top2>. Moreover, the additional
prohibition of discrimination of the individual because of the race, sex, language,
religion, social origin, birth and property exists. The principle of compensating for
the losses in property resulting from limitation of freedoms and rights of the indivi-
dual during the period of extraordinary measures has also been stipulated (Art. 228,
section 4). The provisions of Art. 228 section 4 of the Constitution of the Republic
of Poland are elaborated in more detail in the Act of 22 November 2002 on compen-
sation for property losses resulting from limitation of freedoms and rights of persons
and citizens2%. The Act specifies the bases, scope and procedure for compensation
of property losses incurred as a consequence of limitation of freedoms and rights of
persons and citizens during the application of extraordinary measures: the martial
law, a state of emergency or a state of natural disaster.

The regulation with the power of the Act — genesis and the present

If the Sejm cannot assemble during the martial law then the President, on
request of the Council of Ministers issues regulations with the power of the Act to
the extent and within the limits specified by the law. The regulations with the power
of the Act may not be issued during other extraordinary measures (i.e. state of
emergency or state of natural disaster) and during the martial law unless the martial
law was implemented earlier. Usually the state of war and martial law occur simulta-
neously. When, however, war activities take place far away from the borders of the
country and there is no threat to its territory, implementation of the martial law
should be withheld?’.

The draft regulation presented by the Council of Ministers may not be a templa-
te and it must contain specific solutions28. The regulations of the President with the
power of the Act are subject to approval by the Sejm during the nearest session of
the Sejm, i.e. the first one held after issuance of them. The Constitution does not
limit the subject scope of the regulations with the power of the Act and it does not
stipulate any special procedure for approval of them. Thus the Sejm conducts that
according to the procedure stipulated in Art. 120 of the Constitution, which says that
,»The Sejm shall pass bills by a simple majority vote, in the presence of at least half

27 M. Grzesik-Kulesza, Ustawodawstwo delegowane w Konstytucji RP z 1997, ,,Studia Prawni-
cze KUL” 2010, No. 1, p. 47.
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of the statutory number of Deputies, unless the Constitution provides for another
majority. The same procedure shall be applied by the Sejm in adoption of resolu-
tions, unless a statute or a resolution of the Sejm provide otherwise”. The refusal of
the Sejm to approve the regulation with the power of the Act means that it loses its
legal power. Simultaneously, the Sejm should issue Acts regulating the complica-
tions related to that, including those regulating the possible compensations.

In practical terms, the problem arises whether the President is authorised to
issue a regulation with the power of the Act when the Sejm may assemble (at least
231 representatives, but the Senate may not. It seems that if in that case the Parlia-
ment would not be capable of passing Acts anyway, the President possesses that
competence. A different opinion is expressed by Malgorzata Grzesik-Kulesza, who
believes that if the Sejm has assembled for the session and the Senate was absent for
actual reasons only, the Council of Ministers is authorised to apply to the President
for issuing a regulation with the power of the Act%’.

Extraordinary institution delegated legislation, which includes a modern institu-
tion of the regulation with the power of the Act, appeared in Polish constitutional
law and was applied in practice in the interwar period, during World War II and
immediately after. The basis for justifying their issuance by the executive is a unique
situation inside the country. It was not until the creation of such facts, filling the
statutory concept of martial law creates a legal prerequisite for adoption of the
measure of emergency>", which is the regulation with the power of the Act.

Polish legislator in the 1997 Constitution has established a monopoly in the
making of laws3!. The only exception relates to an emergency situation when,
during martial law, the Sejm is unable to assemble for a meeting, the Polish Presi-
dent at the request of the Council of Ministers issued the regulations with the power
of the Act in the scope and limits specified in Art. 228 § 3—5. Such regulations must
be approved by the Sejm at its next meeting and have the character of universally
binding law. Strictly limited area therefore possible to control, and at the same
strictly defined way of using the President granted to it in this area of powers, the
Parliament also granted the ability to control these acts. It is therefore extraordinary
delegated legislation and legal acts issued by the President in the form of regulations
with the force of law are acts of law-making exceptional issued are in fact in the
circumstances comprehensive concept of martial law?2.

Legislation unique occurred already in the provisional state after independence
by the Polish state in 1918 during before constitutional period. On the ground

28 K. Prokop, op. cit., p. 182—183.

29 M. Grzesik-Kulesza, op. cit., p. 50.

30 K. Dziatocha, op. cit., p. 15.

31 J. Trzcinski, M. Masternak-Kubiak, System rzqdéw w Konstytucji Rzeczypospolitej Polskiej z 2
kwietnia 1997 r. — analiza kompetencji Sejmu, ,,Przeglad Sejmowy” 1997, No. 5, p. 50.

32 B. Dzierzynski, Rozporzqdzenia z mocq ustawy jako akty nadzwyczajnego ustawodawstwa
delegowanego na tle konstytucji polskich — wybrane problemy, ,,Acta Universitatis Wratislaviensis.
Przeglad Prawa i Administracji” 2003, vol. LIV, p. 63—80.
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passed by the Sejm Legislative resolution of February 20, 1919 entrust J. Pilsudski
continue to hold office of Chief of State, known as Little constitution, the constitu-
tion of the legislature escorted by Decree of 22 November 1918 the highest authority
and representative of the Polish Republic’? has been through Polish Legislature
abolished and replaced by the principle of the sovereignty of Parliament. From that
moment the primary manifestation of the supreme authority of the Sejm was entru-
sting to him the exclusive legislative functions4. The first case of restriction of
these rights occurred in July 1920 by creating a law of 1 July 1920 State Defence
Council??, which was due to failures in the war against the Soviet Union, and the
grant of authority for issuing acts of exceptional-regulations and decrees — that could
change or repeal laws>®. From the moment the war began to threaten the foundations
of statehood, the State Defence Council®” seemed a regulation to regulate the excep-
tional situation prevailing in the country at war. These regulations were generally
short acts. They often changed or evaded statutory provisions of the Sejm and the
vast majority of regulated issues and problems that exist at the time when the state
led war. Thus, they included military affairs, national defense and emergency measu-
res to defend it. These regulations were published in the Official Gazette, and their
normative nature and validity was indisputable.

The March Constitution of 19213% envisaged the possibility of interference of
the executive in Parliament legislation in special situations which can be classified
as extraordinary delegated legislation. It was namely the temporary suspension of
civil rights provided for in Art. 124 of the Constitution. It related to: personal liberty
(Art. 97), the inviolability of dwellings (Art. 100), the right coalition, assembly or to
concatenate associations (Art. 109) and may take place for the entire area of the
state or the locality where necessary with reasons of public security. The suspension
of these rights could only order the Council of Ministers with the permission of the
President during war or when the threatened outbreak of war, as well as during
internal disturbances that threaten the Constitution of the State or the security of
citizens (martial law and emergency). Diet control over these ordinances expressed
the need for approval. It was the only stipulated in the Constitution of the March
case of a quasi-emergency legislation allowing the issuance by the Council of Mini-
sters with the permission of the President’s decrees negative exceptional nature
involving the suspension of certain provisions of the Constitution3’.

On the basis of the Constitution of April 193540 there were two kinds of acts of
delegated legislation. The first were the decrees of the President (Art. 55 and 56),

33 Dz. Pr. PP, No. 17, item 40.

K. Dziatocha, op. cit., p. 49.

35 Dz.U. No. 53, item 327.

W. Komarnicki, Polskie prawo polityczne (geneza i system), Warszawa 1922, p. 94.

37 R. Kraczkowski, Dekretowanie ustaw w Polsce w latach 1918—1926, Warszawa 1994, p. 60.
38 Dz.U. 1921 No. 44, item 267.

39 K. Dziatocha, op. cit., p. 142—143.

40 Dz.U. 1935 No. 30, item 227.
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which had the force of law (Art. 57 § 1), while the second type of legislation this
extraordinary legislation delegated (Art. 79 § 2), under which the President of Po-
land during martial law He has the right without the authorization of parliament to
issue decrees in terms of national legislation with the exception of amending the
Constitution. These constitutional provisions emphasized the strong position of the
President, giving him the possibility of issuing special acts of law-making in such
a wide range, without the simultaneous needs of their approval by Parliament*!. It
should be added that at the end of the interwar period in force Act of 23 June 1939
on martial law*?> under which the President of Poland on Sept. 1, 1939 ordered
martial law throughout the country®3. Then, based on Art. 79 § 2 of the Constitution
of 1935, the President issued an 8 legislative decrees and emergency decrees so
delegated legislation. Of this number, 7 decrees related to budgetary affairs of the
state in time of war. President decrees signed and countersigned: The Prime Minister
and Chancellor of the Exchequer, only the last decree on amnesty, in addition to the
Prime Minister countersigned Minister of Justice. They were the only and last decre-
es extraordinary delegated legislation issued by the President on Polish territory
after the outbreak of World War II, based on the April Constitution. Further legisla-
tion decrees pursuant to Art. 79 § 2 took place in exile. He performed them sworn in
on Sept. 30, 1939 in Paris a new President of Poland Wladyslaw Raczkiewicz. By
order of 2 November 1939, he dissolved both houses of parliament, which since
September 2, 1939 pursuant to Art. 79 § 1 April Constitution functioned at reduced
configurations.

After the end of World War II on the basis of the constitutional law of
19 February 1947 on the structure and scope of activity supreme laws of the Repu-
blic**, there were no extraordinary delegated legislation. However, pending this
legislation, the government voted a decrees under the Act of 3 January 1945 on the
procedure for issuing decrees with the force of law. After the entry into force of the
Act constitutional government announced in Journals of Law decrees enacted prior
to the date of entry into force of the Constitutional Act and enacted pursuant to the
Act on the procedure for issuing legislative decrees. Some decrees introduced regu-
lations typical of the state of emergency, including the provisions related to ad-hoc
mode is especially dangerous crimes during the country’s reconstruction. They also
regulated the length of sentences for war criminals.

Constitution of the People’s Republic of July 22, 19524 did not provide for
exceptional acts of law-making. Until the amendment of the Act of April 7, 198946
occurred on its soil acts delegated legislation in the form of decrees of the State

41 B. Dzierzynski, op. cit., p. 70-71.
42 Dz.U. No. 57, item 366.

43 Dz.U. No. 86, item 544.

44 Dz.U. No. 18, item 71.

45 Dz.U. No. 33, item 232.

46 Dz.U. No. 19, item 101.
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Council issued directly on the basis of constitutional provisions (Art. 25 § 1 item
4 and Art. 26). They were only issued between sessions and cadences of the Sejm.
The Act of 7 April 1989 repealing provisions granting the then Council of State
powers to issue decrees with the force of law between sessions of the Sejm has not
provided them or the Council of Ministers, or the President of the Republic. Only
the provisions of Art. 23 Little Constitution dated 17 October 199247 restored the
institution of delegated legislation in the form of legislation — regulations with the
force of law. These were acts under the authority of the Act, which resulted from the
wording of Art. 23 § 2, which provided that Parliament may by law may authorize
the Council of Ministers to issue regulations with the force of law. However, this
was not an extraordinary institution of delegated legislation.

Conclusion

The martial law is one of the types of extraordinary measures. Its nature invo-
Ives, among others, temporary increase of the powers of the executive power, its
concentration, temporary suspension of specified rights and freedoms of the citizens
as well as increase of the mandate and role of the Armed Forces in the country.
Protection of the values that are the most important for the legislators by means of
the martial law sometimes takes place at the expense of the other, less previous
values that are also guaranteed constitutionally. The state authorities agree with that
already at the moment of enacting the legal regulations allowing such a possibility.
Setting the hierarchy of the fundamental values is something natural, and sometimes
necessary, from the perspective of social order, and the martial law offers such
a possibility. The freedoms and human rights as well as the democratic mechanisms
of governance are the values that the constitutional legislator is usually ready to
sacrifice to save sovereignty of the country and security of the citizens. In both cases
it sets the limits that cannot be transgressed even to save the most precious goods.

The 1997 Constitution does not provide for other forms of high-ranking law
than the law emanating from Parliament. It does not allow so called. delegated
legislation, when the acts with the force of law seem executive authorities (govern-
ment or head of state). The only exception to this rule is that observed consistently
Legislative activity of the President, consisting in issuing the regulations with the
power of the Act (Art. 234). This is acceptable, as it was already mentioned, only in
the case of one of the states of emergency — martial law — it is impossible to collect
the Sejm, taking his work, holding meetings, and it will be necessary to regulate in
this time of important issues in the form of legislation, parliamentary. President of
the Republic may issue the regulations with the power of the Act to the extent
specified in Art. 228 § 3—5. These regulations are not final and at the next sitting of

47 Dz.U. No. 84, item 426.
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the Sejm shall be subject to consideration and approval*® . Those instruments must
be classified as a separate group constitutionally legal acts identified as a source of
universally binding law of the Polish Republic.
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Summary

Key words: Constitution of the Republic of Poland, the martial law, the regulation with the
power of the Act; freedom and human rights.

The Constitution of the Republic of Poland of 2" April 1997 differentiates
three forms of extraordinary measures. These are: martial law, a state of emergency
or a state of natural disaster (Art. 228, section 1). Each of them was regulated in the
Arts. of Chapter XI. The constitution regulations covering the extraordinary measu-
res are aimed at assuring the effective State functioning in the inner crisis situation
and restitution of the normal situation as soon as possible. From the legal point of
view, the essence of an extraordinary measure is that it is introduced in the situation
of exceptional menace when normal, ordinary legal measures and State institutions
are useless and freedom as well as human rights have to be suspended or restricted
for some time and the competences of constitutional authority structures have to be
changed through important and exceptional strengthening and providing more po-
wer for executive authorities. The 1997 Constitution does not provide for other
forms of high-ranking law than the law emanating from Parliament. It does not
allow so called. delegated legislation, when the acts with the force of law seem
executive authorities (government or head of state). The only exception to this rule
is that observed consistently Legislative activity of the President, consisting in issu-
ing the regulation with the power of the Act (Art. 234).
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Introduction

Habitual law is one of the means of regulation of social relations. Today it is
less attributable to the field of conscious management of the society, but at the
earlier stage of social development, when the state institutions were weak, the func-
tions of positive law were largely discharged by customary law. Later, the strengthe-
ning of the state institutions and increasing importance of the rules of positive law
somewhat narrowed the field of application of habitual law and it became more like
an underground stream, which may not be visible on the surface, but is still alive!.
An apparent example of the foregoing is Svaneti, where the customary law has
a major impact on the regulation of social relations even in XXI century.

Above-Bali Svaneti is one of the high mountain regions of Georgia, located in
the south-west part of the Caucasus mountain range. The habitual law is still mainta-
ined here, operating in parallel to positive law, complementing it and sometimes
regulating certain issues in different from it and characteristic for this region original
manner.

Historically several factors have promoted the viability of habitual law of Svaneti:

1. Lack or weakness of state institutions — what was characteristic not only for
Georgian highlands, but also for the whole high mountain areas of the Caucasus for
centuries.

2. Severe climate and underdeveloped agricultural equipment — what provided
for the necessity of living in extended families (20—80 persons) and the strength of

' The paraphrase of Hovard Zehr quotation: “For some time the restorative justice stream was
driven underground by our modern legal systems. In the last quarter century, however, that stream has
resurfaced, growing into a widening river”. See H. Zehr, The Little Book of Restorative Justice, Good
Books 2002, p. 62.
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patrimonial institutions: bigger was the population of a social unit (family, clan,
village), higher was the probability of physical survival of an individual. Territorially
the relatives generally lived rather close to each other, and their residential houses
were not segmented in roomsZ, what provided for close social relationships between
kindred and family members and their relations were closer than those of the mem-
bers of a family raised in room-segmented houses since 1930s3. This is one of the
reasons for the whole kinship to become the target of vengeance in old times and
furthermore, the whole kindred were obliged to avenge for killing their kin. As of to
date the circle of vengeance targets is substantially narrowed and it only extends to
a brother, father and son of a killer. And likewise they are obliged to take revenge®.

3. Provincial reticence, what was so characteristic for Georgia of Late Feudal
period, split into kingdoms and principalities, and particularly for its mountainous
part — nomadic way of life was not characteristic for Svans — a Svan would be born,
grow up and live in the same place, outside of which area the physical survival of an
individual was doubtful. Not only living outside Svaneti was a tragedy for a Svan,
but also be buried in a foreign land after death. The relics of those who died outside
Svaneti, would be brought to Svaneti for burial in the homeland. The foregoing
concerned not only those, who died abroad, but in the other parts of Georgia as well,
and even today many Svans try to bury their relatives in Svaneti, on family cemetery
even though they spend their whole lives in the other regions of Georgia>.

As living outside Svaneti was unimaginable for old Svans, there were three
alternatives in the case of some controversy between two individuals (and respecti-
vely between their families and clans):

a) one of them had to physical destroy the other;

b) the weak family had to elude from the strong one and take refuge from
Svaneti — what was equal to death for people of those times (expulsion — as a pu-
nishment is associated with this very philosophy);

¢) in the case of certain balance of forces (when neither of the parties succe-
eded in the destruction of the other party and living outside Svaneti was equally
unimaginable for both of them) a truce should have been concluded. The necessity
of such a truce developed the strong institute of public mediation.

In XIX century, after Georgia’s annexation to Russian Empire and establish-
ment of Russian governance, the importance of habitual law has not diminished,

2 See A. Kaldani, Svaneti Residential Complexes, Thesis, Tbilisi 1973, p. 176 [in Georgian].

3 See M. Chartolani, New Type Residential Houses in Svaneti before 1961, “For Ethnographical
Study of Svaneti”, Tbilisi 1970, p. 43, 68 [in Georgian].

4 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti of June 20-30,
2015, p. 20-21, 65, 111, 188, 228. Note: This expedition ledger was issued as an annex to the Report of
field-ethnographical expedition of Above-Bali Svaneti of June 20-30, 2015. See G. Davitashvili, S. Oniani,
Operation of Customary Law in Modern Above-Bali Svaneti, Report of field-ethnographical expedition
of Above-Bali Svaneti of June 20-30, 2015, Tbilisi 2016 [in Georgian].

5 Ibidem, p. 235.
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what was promoted by the establishment of unknown to the majority of the popula-
tion Russian language in official judicial proceedings. Furthermore, the Russian
governance and Russian law were understood as some phenomena imposed by an
enemy and incompatible with Svan character. The so-called “non-disclosure princi-
ple” was developed, according to which principle it was a shame to surrender
a personal enemy to public enemy: when an investigator, sent by Russian govern-
ment to Svaneti, would question a complainant, defendant and witnesses, all of them
would unanimously testify in favour of a suspect, for the culprit not be punished by
Russian law and the dispute to be settled according to Svanetian customs®. To
a certain extent such attitude towards official government was maintained in XX
century as well, after the establishment of Soviet governance: confinement in Soviet
prison would not exempt a culprit from liability under habitual law and the reconci-
liation with the family of the aggrieved party was a must (otherwise, this would have
given rise to vendetta) 7.

Many basic principles of the viability of customary law have weakened since
1930s:

The necessity of living in extended families was gradually gathered to the past
owing to technical progress. Furthermore, the process of collectivization of the
Soviet period was also another severe blow for this institution: the system of collec-
tive farms, against the background of scarcity of land resources, failed and totally
disarranged the exiting social and economic relations. The Soviet government left
the multi-member family of an individual proprietor peasant without cropland and
wood, set the limit on live-stock population, etc. The destructive policy of Soviet
collective farms was also manifested in the deforestation of the floodplains of the
Tskhenistskali River and turning the area into cropland, what resulted in washing out
of the land by the river, unprecedented floods and ecological disasters. The con-
struction of the dam in the gorge of the river Enguri caused the displacement of the
large number of population and change of climatic and hydrological-meteorological
conditions of Svaneti.

Along with negative reasons (like the Acts of God) the transmigration of Svans
to lowlands was conditioned by positive factors as well, e.g. — the introduction of
benefits for highland population at higher education institutions during the Soviet
period — the majority of young people who went to town driven by the desire to get
higher education, got married in the lowlands and settled there. Little by little the
stern position about burying dead outside Svaneti somewhat shattered and the attitu-
de towards living and burying in some other places became more loyal. It should as
well be mentioned, that another objective reason resulted in a very severe blow on
many-centuries-standing tradition of burying dead people on family cemeteries
— thousands of soldiers died and went missing during the World War II.

6 Gabliani E., Free Svaneti, Tbilisi 1927, p. 91-94 [in Georgian].
7 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 27.
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As of to date many old institutions of customary law have already disappeared,
some of them are transformed, but customary law is still working and the respon-
dents questioned during the field-ethnographical expedition of June 20-30, 2015
were the conciliators themselves — justice of peace (the so-called morev/ morav)
guided by habitual law. The respondents have personally applied some of the rules
of Svanetian customary law, declared thereby, in their mediation practice and other
rules are known to them from the narratives of their ancestors or the decisions of the
other panels, although, they have never applied them personally in their mediation
practice as the necessity of settlement of respective litigations have never arisen.
This is quite natural, as habitual law, in its essence, is the case-law, meaning that,
evidently, there is no single code containing the mandatory for the whole Svaneti
customary rules and we can only speak about some general principles of customary
law. Upon settlement of a specific case the mediators rely not only on their intuition
and wit, but also try to recall the old examples and decisions made by other contem-
porary mediation panels®.

I. Organization of mediation court and proceedings

1. Some general aspects related to mediation court

1.1. Concept of a mediation court. “Mediation court” is an ad hoc panel set up by
disputing parties at their own free will for the settlement of a specific issue. The
members of this panel are elected either jointly or severely, on the basis of mutual
agreement and they are the conciliators.

1.2. Jurisdiction of the mediation court. The jurisdiction of the mediation court
extends to: homicide, wounding-maiming, beating, quarrelling, theft, burglary, wo-
men abduction, raping, abuse (disdain) cases; also to property disputes: disagre-
ement about a boundary, disputes between neighbours, etc.”

Church burglary falls within the special competence of the whole clan or villa-
ge. In old times the community meeting would consider the treason cases (leading in
the enemy or the desire to become the sovereign of the community), however these
types of crimes were gathered to the past upon the end of Feudal era!?.

Community decides on issues related to the faith of grasslands, forests and other
property belonging thereto. Community is authorised to undertake measures (disgra-
cing punishment or cursing) for regular stealing, set up a boycott against a family for
immorality (incest, illegal sexual intercourse)!!.

8 Ibidem, p. 16, 67, 114, 191.

9 Ibidem, p. 1,2, 37, 84, 101, 132.

10 Tbidem, p. 1, 18, 25, 116, 149, 160, 196, 202.

11 Tbidem, p. 18, 58, 68-69, 113, 149, 160, 177, 196-197, 240, 241.
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Community is capable of interfering into the resolution of questions attributable
to the jurisdiction of the mediation court, whilst the trial of issues falling with the
common competence of the community is no concern of the mediation court!2.

The homicide committed between the family members or close relatives does
not falls within the jurisdiction of mediation court either. It does not leads to vendet-
ta and is regarded as a tragedy of only the family concerned. Such a problem is
resolved by the family clan itself!?.

1.3. Settlement without the mediation court. The mediation court is not assem-
bled for minor cases. The parties may also come to an agreement without the
mediation court even with regard to grave cases. This form of mediation is called
lagnazhi linge (“stepping into his shoes”) — a culprit makes a solemn oath at the
church before the victimized party (together with co-jurors), that “he would have
reconciled if he were in the aggrieved party’s place”. It should be mentioned that
this form of reconciliation (“stepping into his shoes™) can also be applied during the

mediation proceedings!4.

1.4. Mediation court and the state power. These days the role of the state has
greatly increased, expanded, although the population still believes, that the serving
a sentence imposed by official court does not exempt an individual from the liability
under customary law and it is necessary for the parties to reconcile for him not to
become a target of vengeance!”.

As regards the attitude towards the sentence already served by a culprit at
a penitentiary institution, the details of the case concerned are of paramount impor-
tance. As a general rule, serving a sentence will mitigate the situation with the
culprit upon reconciliation, however, it may also happen that the fact of serving the
sentence will not be taken into account!.

2. Organization of the mediation court

2.1. The performance of the intermediaries. The first step is the intermediation

— talking the parties into reconciliation!”.

The number of intermediaries is generally 3 or 4!8. An intermediary should be
a honourable person. He cannot be a brother or a cousin of the disputing parties!®. It
is possible to substitute an intermediary during the mediation proceedings under the

12 Ibidem, p. 68.

Ibidem, p. 19, 102.

14 Tbidem, p. 1,2, 4, 5,7, 10,37, 71, 121, 138-139, 199.
15 Ibidem, p. 27-28, 117, 123, 128, 157.

16 Tbidem, p. 79, 117, 128, 153, 169, 186, 220, 243.

17 Ibidem, p. 26, 71, 95, 164, 180, 191.

18 Tbidem, p. 141, 180, 197.

Ibidem, p. 204.
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initiative of either party or the intermediary himself, i.e. challenging or self-challen-
1020
ging“".

The intermediaries:

a) act at their own initiative?!;

b) are sent to the suspect by the aggrieved party to inform the former that he is
being suspected??;

¢) are sent to the aggrieved party by the suspect, who finds out that he is being
suspected but pleads not guilty and wants the trial of the case?".

In the case of a petty crime, the intermediation can be launched the very day of
commitment of the wrongdoingZ*. In the case of a graver crime, e.g. a homicide, the
intermediaries do not approach the mourning family until the funeral of the dece-
ased?.

When the intermediaries talk the parties into the reconciliation, the selection of
mediator judges (the so-called more / morav) starts2°.

2.2. Election of morevs. It is believed, that not everyone can be a morev and this
pursuit requires special personal features — firmness, integrity and fairness®’.

The parties agree upon the candidacies of morevs either personally or through
intermediaries. The morevs must be nominated by the parties. The right to select
a morev cannot be delegated upon an intermediary, he can only be asked of his
opinion regarding some morev?S.

The candidates are selected from amongst the morevs whose competence is
well-known in the village??. A few morevs can also be selected from amongst the
intermediaries3°. Each party is entitled to challenge the candidate nominated by the
other party. The reason for challenging can be the ties of relationship, friendship or
vice versa — controversy with a party3! . A morev can be challenged during the case
proceedings only in case the latter divulges the confidential information or commits
some moral turpitude32.

Once the list of morevs is agreed between the parties, the intermediaries visit
each candidate morev and inform them that the parties trust them and ask for their

20 Ibidem, p. 96, 139.

21 Tbidem, p. 95, 180, 214.

22 Ibidem, p. 197, 205.

23 Ibidem, p. 164, 197.

24 Tbidem, p- 1,204.

25 Ibidem, p. 39, 204.

26 Tbidem, p. 39, 104, 164.

27 Ibidem, p. 6, 8, 97, 119, 126.
28 Tbidem, p. 39, 104.

29 Ibidem.

30 Tbidem, p. 39, 71, 96, 138, 199.
31 Ibidem, p. 5-6, 39, 178, 219.
32 Ibidem, p. 8, 219.
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assistance. Being a morey is a moral obligation and major responsibility, however if an
individual categorically refuses to be a morev, he cannot be induced to act as such33.

The intermediaries provide morevs with all the case details. They remain with
morevs until the resolution of the dispute and assist them34.

In old times the morevs were remunerated for their performance?®. This was
conditioned by the fact that the location of Svaneti in high mountain region and
severe winter required the mobilization of each and every family member and strict
observance of timelines. Tearing off a family member from economic activities was
extremely detrimental for the family. Hence, the custom would remunerate morevs
for forced idleness. Today morevs are not paid for trial a case, what is explained by

improved living conditions3° .

2.3. Number of morevs and correlation. Chief morev. Mediation court is a colle-
gial body consisting of 2—12 morevs3’ , very rarely — of 24 morevs>8.

As regards the correlation, three are three main rules:

a) selection of equal number of morevs - this is the most common rule3?;

b) selection of unequal number of morevs, when the preference is given to the
aggrieved party (as a general rule — 2:1);

¢) very rarely it may happen that the whole panel is selected by the aggrieved
party‘”.

The panel of morevs has a chairperson, who is in charge of court performance,
enjoys the right to first and last speech. Announcement of the sentence is also his
prerogative2. As a general rule he is older than the others, however this condition is
not mandatory and wit and experience prevail over the age*>.

The chief morev can be elected by morevs themselves or directly by the parties. If
the number of morevs in the panel is small, the chairperson is not elected separately**.

2.4. Woman as an intermediary and morev. A woman always enjoyed the high
level of freedom in Svaneti, the main reason of the foregoing being the equalization
of labour duties between men and women due to severe living conditions in the

33 Ibidem, p. 6, 42, 100, 218.

34 Ibidem, p- 3, 36, 95.

35 A. Tsulukiani, Deliverative-Mediation Court of Svaneti, “The State and Law” 1990, No. 9, p. 62
[in Georgian].

36 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 42, 83, 122,
143, 175, 220.

37 Ibidem, p. 2, 70, 96, 98, 121, 139 164, 181, 216.

38 Ibidem, p. 39, 119.

39 Tbidem, p. 3, 40, 70, 96, 120, 139, 164.

40 Ibidem, p. 2, 36, 120, 139, 140.

41 Ibidem, p. 96-98, 139.

42 Tbidem, p. 40, 69, 90, 164, 217.

43 Ibidem, p. 69, 98, 141.

44 Ibidem, p. 35, 40, 98, 119, 141, 164-165.
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mountains. The expansion of social duty had a directly proportional impact on their
rights, what was further promoted by the factor of Christianity (as compared with
Islamic tribes of the North Caucasus).

The intermediary activities of women are unanimously confirmed by all the re-
spondents. As regards women-morevs, there are different situations with this regard:

a) some respondents do not confirm the existence of women-morevs referring
either to personal experience or past history*>;

b) the others have heard about it but have no personal experience with such
a situation*®;

¢) some say that they have not only heard about such cases, but have personally
participated in case trials together with a woman-morev. However such cases were
very rare?’.

Women-morevs participated only in those cases, which did not require taking an
icon oath, and if the oath was a must a man-member of morev panel would make the
oath instead of her8.

Women-morevs never participated in homicide cases, except for the situations
when the aggrieved party categorically demanded her participation®®. As regards
wounding-maiming, quarrels, stealing, especially the crimes against women (rape,
beating, wounding, etc.), as well as civil disputes — women are not restricted in this
respect. During the panel meeting no distinction is made between voices of a woman

morev and a man morev>¥. Furthermore, the chief morev can never be a woman®!.

3. Litigation

3.1. Procedural oath. Along with the oath as the means of alleging (self-exculpa-
tion), Svanetian custom is still aware of procedural oath, which is the milestone of
mediation proceedings.

The expedition of 2015 evidenced just the same types of procedural oath, as
recorded in earlier materials>2:

1. Morevs’ oath to the parties — that they will treat both parties equally, will not
differentiate between them like their own children, will be impartial, will step into
the shoes of each of them and do their best to peacefully reconcile the parties and
judge the case fairly>3.

45 Ibidem, p. 73, 170, 191.

46 Tbidem, p. 37-38, 126, 142143, 182.

47 Tbidem, p. 28, 101-102.

48 Ibidem, p. 28, 38-39, 101-102, 182.

49 Ibidem, p. 182.

50 Tbidem, p. 28, 101, 126.

51 bidem, p. 35.

52 M. Kekelia, Oath in Svanetian Customary Law, “For the History of Georgian Law” 1979, vol. 111,
p. 135136 [in Georgian].

353 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 71, 43, 73, 76,
96, 119, 127, 140, 165, 167, 181, 198, 222.
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If the contradiction between the parties is so fierce, that it is totally impossible
to bring them together, the panel of morevs gives oath to each of the them separately.
In this case it is possible for the authorised representative of the opposing party to
attend the oath-taking ritual. If the contradiction between the parties is not fierce, the
morevs give their oath to both parties simultaneously. As a general rule, this oath is
made before the interrogation of the witnesses, and the oath of the parties regarding
the enforcement of the sentence can also be made right then and there?.

2. Morevs’ oath to each other — this oath means the stipulation that they will not
disclose the others’ positions regarding the case, and also that they will not divulge
the sentence before its announcement>. Nowadays this oath is seldom made betwe-
en the morevs, and it goes without saying, that confidential information should not
be divulged by anyone’°.

3. A morev adjures a party that he will not deceive the panel, admit the truth
and say everything about the facts of the case, give truthful evidence and will not
slander anyone. Sometimes it is possible for the text of the oath to specifically
mention that the party will not invite a false witness and also a co-juror, who will
give false evidence in his favour>’.

4. Oath of the parties to morevs — that they will agree to the sentence of the
morevs and will enforce it>%. This oath is taken before the trial of the case, often
together with the oath given by morevs to the parties or after the meeting, when the
morevs have already made a decision, but have not yet notified it to the parties°.

5. Oath of the parties to each other — that they will be loyal to each other®. The
parties should take the loyalty oath together®!.

In certain cases, when the case is of lesser gravity®? and at the same time the
morevs are very authoritative, they may not even take the oath®. Also when the
regret of a culprit is so great, that he may not even demand the adjuring the morevs
and surrender his case to their judgement®. However the case cannot be regarded
resolved even under these circumstances, if the morevs have not adjured the parties
to the enforcement of the sentence and mutual loyalty®>. These two oath serve as the
guarantee of the strength and enforcement of the mediation court decision.

54 Tbidem, p. 40, 43, 73, 102, 119120, 144, 167, 174, 178.
55 Ibidem, p. 7, 221.

56 Ibidem, p. 127, 146, 174, 221.

57 Ibidem, p. 43, 181, 198.

58 Ibidem, p. 7, 44, 76, 124, 140, 167, 168 181.
59 Ibidem, p. 144.

60 Tbidem, p. 8, 43, 124, 145, 166.

61 bidem, p. 8.

62 Ibidem, p. 168.

63 Ibidem, p. 120.

64 Ibidem, p. 81.

65 M. Kekelia Oath in Svanetian..., p. 161.
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All the above oaths can be taken individually or some of them can be united in
a single oath.

Every oath ritual is necessarily held at the church. There are several churches in
every village, but traditionally one or several of them are selected for making the
0ath®. Tt is possible for the oath rituals to be held at different churches®’. Such
a necessity may arise when disputing parties live in different places. However the
loyalty oath is an exemption — it should necessarily be made at one and the same
church®8,

3.2. Trial of a case on merits. The next step of the litigation is the trial of a case on
merits.

At this stage the whole panel of morevs visits first the family of the aggrieved
party and then that of the culprit (when both parties are culpable, it is up to the panel
to decide, which family to wvisit first, or which party was first victimized). The
morevs listen to the claim of the family of the aggrieved party and ask questions
about every detail of their interest. Then the family of the aggrieved party may invite
the morevs to dinner/supper (however, nobody will blame the family if no invitation
follows, as excessive disturbance of mourning family is not considered reasonable).
Only three mandatory toasts®® are made at the dinner table and then the morevs take
leave. The morevs visit the culprit’s family the same or next day, where again they
will ask questions about everything, they are interested in (based on specific nature
of the case concerned, they may even communicate the essence of the claim to the
defendant; however, they mainly just ask questions). As s general rule, the culprit’s
family also lays the table, and again only three toasts are made. Following that the
morevs may not need the further query in the details of the case and meet for
discussion, or proceed with visiting families of the parties, until everything is cle-
ared out’?,

Apart from the parties the morevs will also question the witnesses and other
persons (on or without oath). The difference is that the morevs invite witnesses to
take evidence from them. Confrontation of the parties is categorically excluded’!,
however, in very seldom cases, and with regard to only relatively simple cases, the
parties may even be confronted with each other or a witness’2.

6 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 11, 44, 74,
125, 139, 178, 182.

67 Tbidem, p. 52.

68 M. Kekelia, Oath in Svanetian..., p.- 154.

99 According to Svanetian tradition every feast begin with three mandatory toasts: to Great God,
the Archangel of abundant and St. George.

70 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 5, 8, 45-46,
73, 120, 124, 126, 143144, 157, 174, 183, 224.

71 bidem, p. 45, 80, 124.

72 Tbidem, p. 8, 124.
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3.3. Discussion of the Sentence and Delivering a Sentence

3.3.1. A place for deliberations. The custom is very strict about the confidentiality
of morevs’ meeting. They meet far away from the places of public resort — at
a riverbank, in the forest, in the meadow, in a church, abandoned houses or in
a separate room of one of the morev s house’>.

There is no designated building or place for morevs’ meeting, however there are

special places in every village, having suitable location to secure the confidentiality’%.

3.3.2. Priority of articafdthe chief morev’>, who is then followed by the other
morevs: according to seniority’®, or the floor will necessarily be taken by the youn-
gest77.

The rule of giving floor to the youngest after the elders have articulated their
opinion is based on the presumption, that a relatively inexperienced morev listens to
the experienced one and studies from him?’® and the rule, when the panel first listens
to its youngest member’s opinion, is explained by the desire, not to make the young
people get accustomed only to listening to the others and be influenced by the
opinions of the others’®.

It is incorrect to interrupt the speaker, except for the cases, when he deviates
from the point of issue too much. In this case, the chief morev addresses him
respectfully and at the same time, tells him, that he has deviated from the subject

matter80,

3.3.3. The ways of attaining unanimity. There are cases, when the opinions can-
not be collated and it takes morevs several days or even a month to come to

a common resolution®!. According to the custom, the sentence should be upheld by

everyone®?.

There are the following ways of attaining unanimity:

a) The whole panel discusses the case together3?;

b) They can be divided, e.g. into six 2-member groups, when they are 12, in
which groups one is elder and other is younger by age. These groups try to come to
an agreement separately84;

73 Ibidem, p. 82, 98, 127, 135, 144, 218.
74 Ibidem, p. 35, 83, 144, 178.
75 Ibidem, p. 47, 127-128, 145.
76 Ibidem, p. 2, 47, 145.

77 Ibidem, p. 90, 127.

78 Tbidem, p. 90.

79 Ibidem, p. 128.

80 Ibidem, p. 217.

81 Ibidem, p. 47, 75, 89.

82 bidem, p. 47, 136, 145.

83 Ibidem, p. 136.

84 Ibidem, p. 35, 90.
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¢) It is possible for the morevs to specially designate two persons: an elder
member of the panel and the younger, who will retire and make decision concerning
the sentence. When the couple comes to an agreement, they will communicate their
common opinion to the rest of the panel. If they fail to come to an agreement, each
of them will offer their sentences to the panel. Then the whole panel will discuss the
decision offered by the couple®?;

d) In very seldom cases, the right to make a decision can be delegated upon
a single morev — as a general rule, to an elderly morev, selected by the aggrieved
party, who enjoys particular authority and the others agree to his resolution3®.

If the morevs fails to come to any agreement, the panel is dissolved and the
parties elect the new composition of the panel, whereto, at least, some of the mem-
bers of the old panel can also be elected®’.

3.4. Announcement and enforcement of the sentence. Binding nature of the
sentence. The sentence is declared by the chief morev. The sentence is announced in
the presence of the morevs, parties, their families, relatives and co—jurorsgg.

The sentence can be announced in the church or in the houses of the parties.
Generally when the case is light the sentence is announced in the church and when
the case is grave — in the houses of the parties, specifically, the sentence is first
communicated to the aggrieved party and then to the culprit. When both parties are
guilty the priority is of no importance®’.

If the sentence imposes the payment of some amount, it can be collected from
the culprit on the spot or some period can be set for the payment thereof. In case of
delay with the payment for some reason the culprit is required to approach the
morevs and explain the situation to them — what is the reason of not meeting the set
timelines. It is possible for the culprit to be sentence to the expulsion from the
village for several years or to making apologies on his knees, together with the
payment of some amount. Quite often the reconciliation is followed by baptizing
ritual, also a table is laid in culprit’s family, attended by all the parties to the
reconciliation procedure®.

The sentence of the mediation court is of binding nature. The main guarantee
for the enforcement thereof is the oath given by the parties to the morevs, that they
will abide by the sentence. The morevs personally participate in the enforcement of
the sentence. They can take an ox, money, etc. brought by the culprit, to the aggrie-

ved party”!.

85 Ibidem, p. 98-99.

86 Tbidem, p. 35.

87 Ibidem, p. 47, 75, 92, 145.

88 Ibidem, p. 9, 48, 92, 131.

89 Tbidem, p. 9, 48, 92, 130, 131, 146, 157, 175, 183, 225.
9 Tbidem, p. 10, 19, 41, 49, 131, 154, 199.

1 Tbidem, p. 49, 226-227.
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II. Judicial evidences

1. Oath. Rules of Svanetian court procedure is very like Christian seal of confes-
sion. As the confessor tells a priest about his/her sins before the God, the parties and
witnesses are likewise required to tell the truth to the morev in front of the God
(Icon, church). Hence, Svanetian court procedure is based on evidences obtained
under the oath of the parties®2.

According to its structure, an oath is a conditional sentence (if... — then...), the
first part of which sentence contains a condition (declaration of some fact) and the
other — t e sanction (imprecation) for non-fulfilment of this condition.

The custom prohibits the bringing of a women to oath. If a suspect is a woman,
the oath should be taken by her family members: husband, son, father or brother, and
whenever a woman is a witness - again by the above-nominated persons or the party,
in whose favour the woman is testifying®3.

1.1. Co-juror. The oath, as the means of suspect self-vindication, is closely connec-
ted with the institute of co-juror. Sometimes there might be cases of individual
adjuration but, as a general rule, such petty cases are not brought before the panel of
morevs.

There are two types of co-jurors: non-substitutable and substitutable. The first
one is the person, directly nominated by the victim, who should stand beside the
suspect. The other one is the person selected by the suspect at his own free will®?.

The number of co-jurors, based on the complexity of the case, varies between 1
and 12%. In seldom cases the number of co-jurors may total 24%.

A hostile to juror person cannot be nominated as a co-juror. A co-juror cannot
be a person with a pregnant wife or a newborn child; also a person who has earlier
taken an oath at the church, that “will never act as a co-juror in any case other than
his own family affair™®’.

Generally, a person nominated as a co-juror may refuse to become a co-juror
and he is not obliged to accept the proposal against his will. Based on the details of
the case the refusal of a co-juror can be construed as condemnation of the person
subject to adjuration or may just result in the protraction of the case - the victim may
agree to the substitution of a “non-substitutable” co-juror with the other “non-substi-
tutable” co-juror or the morevs may consider, that the number of remaining co-jurors
is quite sufficient”®,

92 Ibidem, p. 14, 55.

93 Tbidem, p. 28, 38-39, 47, 73, 101-102, 170, 182, 183.
94 Tbidem, p. 5, 50, 76, 125, 167, 206.

95 Tbidem, p. 11, 50, 121, 147.

9 Ibidem, p. 166, 180.

97 Ibidem, p. 11, 12, 51, 77, 114, 125, 159, 170, 231.

98 Ibidem, p. 13, 50, 171.



148 Giorgi Davitashvili, Sulkhan Oniani

If the party fails to vindicate himself with the help of co-jurors, the whole
burden of proof passes to the morevs and they make a different decision and would
reconcile the parties in a manner different from the one, they would have opted if all
the co-jurors would have taken the oath®.

1.2. M’g’rtsemi. M’g rtsemi is still very important for Svanetian mode of life. This
is the person who articulates the text of the oath, who imprecates the oath-breaker.
His main duty is to exclude ambiguity upon reading out the wording of the oath. He
composes the text of the oath and the adjuror is required to confirm the wording
offered by the m g 'rtsemi by the uttering the word “Amen!”.

A m’g’rtsemi can be:

a) a specially invited person — publicly known m’g rtsemi or a clergymen or
custodian of the church, chosen for oath ritual;

b) a disputing party himself or his next-of-kin;

¢) either of the morevs (the chairman, as a general rule).

All these alternatives are equally admissible for Svanetian litigation and de-
pends on who is giving oath to whom and about what!%0.

During the oath-taking ritual the m g rtsemi steps in between the parties, lights
a candle, sometimes makes the adjurors to kneel down, however in most cases they
give their oaths in a standing position. If the Icon is taken out of the church, the
m’g’rtsemi may be holding it. A constituent part of oath-taking ritual is juror’s
shaking hands with m g rtsemi and kissing the Icon. The following procedure is also
practiced: the m’g’rtsemi stretches out his hand holding a club and touches the
church wall with it. The jurors have to crawl under it!0!,

As a general rule, the choice of the church for the ritual of taking self-vindica-
tion oath by a suspect, depends on the desire of the victim, however this choice is
not regarded as his absolute right and morevs’ opinion is of major importance!02,

1.3. Oath through carrying the Icon around. Like old times!'®, in the case of
theft (no matter a family is being robbed or the church) the procedure of taking an
oath by the victim through carrying the Icon around the whole village (or even
whole Svaneti) is still widely practiced: one male of full age would take an oath
from each family that “neither he nor his family member knows anything about this
affair and neither of them is involved in it”. Sometimes swearing is applied as
a preventive measure as well, using the words: “If you steal or abet anyone to
steal...” It is also possible for the ritual to be of warning nature: “If the culprit does

99 Ibidem, p. 5, 9, 13, 52, 103, 171.

100 Tbidem, p. 40-41, 52, 100, 125, 147, 224-225.

101 Tbidem, p. 44, 53, 100, 107, 108, 132, 166.

102 Tbidem, p. 44, 74.

103 B, Nizharadze, Historical-ethnographical Letters, vol. 1, Tbilisi 1962, p. 105 [in Georgian];
M. Kekelia, Oath in Svanetian..., p. 166.
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not return the stolen thing...”. During the oath-taking ritual everyone kisses the Icon,
it is also possible for water used for ablution of the Icon to be poured into the dough
of the housewife of the family, taking the oath or be directly given to the head of the
family to drink!%4,

2. Witness. A witness may not be brought to oath with regard to minor cases, but
major cases necessarily imply the sworn testimony of a witness. In minor cases
a witness may even be confronted with a party, but in the case of major cases, the
foregoing is excluded as a general rul!%>.

If a witness is afraid, that his/her testimony may jeopardise his/her safety, or if
there is some other objective reason, the morevs will take him to the church secretly to
take his/her sworn testimony. In this case the parties will be unaware of the existence
of the witness concerned until the end of the proceedings, but the morevs will use the
obtained testimony to make a fair decision. In this case it is possible for the witness to
make the morevs swear, that they will never disclose his/her identity!.

3. Narrator. It is worth mentioning that, one of the ancient institutions of the so-
called “narrator” is still practiced — this is the person, who visits the victim and
details him about the culprit, and following that he:

a) is ready to personally confront the culprit and make him confess; also testify
under oath before the morevs, that the culprit committed some act!?7;

b) offers the victim to nominated him as a “non-substitutable” co-juror, and
following what he will not stand beside the suspect, thus will cause his condemna-
tion!08,

In old time the narrator was remunerated and today he is not!%’. The main
interest of the narrator is to preclude the repeated commitment of a similar crime! !0,

If the narrator proves to be a slanderer, he will be punished according to Talion
principle in line with both old rule!!! and the current custom!!2: if he slanders
someone of stealing an ox, he will personally pay the value of the ox in favour of the
acquitted person.

104 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 11, 53, 104-105,
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4. Other evidences: Of other evidences the mentioned should be made of the
following:

a) confession — it mitigates the state of a culprit, but if the confession was not
an act of regret, but rather the culprit presumed that his deeds would have been
revealed anyway and made his confession only because of that — the confession then
does not give him any allowance!!3;

b) material evidence — e.g. a stolen thing, found in suspect’s house (or catching
red-handed while stealing), documents, historical records, traditional boundaries (in
the case of neighbour disputes, disputes regarding the boundary) etc!14;

¢) testimony of an attending doctor — has historically been one of the most
important judicial evidences!!>. Nowadays its importance has considerably deterio-
rated, however it still may be applied in practice!1°.

III. Criminal law

1. General characteristics of the institute of crime

Both old and contemporary Svanetian Customary laws are aware of the qualifi-
cation of crimes as those against society and against individuals (clan, family). The
violation of the interests of the whole society is reviewed by public assembly, whilst
crimes against private interests — by mediation court. The first group of crimes
comprises treason of the society, church burglary, shirking one’s part in common
cause, encroachment upon community property, etc. and the second one — homicide,
wounding-maiming, abuse, burglary, rape, etc.!!”

The punishments are also divided into private and public punishments. Public
punishments are provided for crimes against society and private ones — for private
offence. The punishments of the first category are: death penalty, exile, boycott,
public fine, etc. and private punishments are: repayment by property (or price of
blood, the so-called sor) and begging pardon on one’s knees!!8.

1.1. About the maintenance of the institution of blood feud. The institute of
blood feud is still maintained, however its intensity is significantly reduced!!”.

13 Tbidem, p. 14, 16, 25, 43, 47-48, 173, 181, 198, 236.

114 Thidem, p. 55, 240.

15 M. Burduli, Some Data about Svan Doctors, “Materials for Georgian Ethnography” 1987,
v. XXIIL, p. 267, 270 [in Georgian].

16 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 14, 56, 79,
106, 148, 244.

17 Tbidem, p. 1, 37, 68, 194, 200.

118 Tbidem, p. 20, 58, 116, 160, 178, 244.

19 Tbidem, p. 20, 55, 228.
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Both historical data'2% and the current expedition evidence, that blood feud has
always been the manifestation of courage and valour and was subject to certain
rules:

Upon burial of the killed, the person who was liable to blood feud would fire
a gun meaning that the blood of the killer would have paid for his deeds. Until the
accomplishment of his vendetta the man liable to blood feud, would wear a black
hat, and would not shave. After revenging he would visit the grave of his next-of-kin
(murdered person), would drive a stake into the ground and cry out: “You are
revenged!” firing a gun into the air. Particularly honourable was killing a culprit
before the burial of the killed. There are some data evidencing vengeance by wo-
men. This would happen when no avenging man was available!2!.

These days the vengeance obligation is vested with a brother, father and a son
of a murdered. The cousins and next-of-kin of the deceased may also participate in
blood feud. Firing a gun is primarily the obligation of a brother (and if the deceased
had no brother — of his father or son) and if he does not do this, this right is
delegated upon a cousin. However it is possible for this priority not to be strictly
abided by. In old times the kinsman of a killer may also have become the targets of
blood feud. Now it is possible for a family member or a next-of-kin of a killer,
specifically his brother, to be killed along with a killer. Like old times, the custom
still prohibits the killing of a woman, a child or an elderly person for vengeance!22.

The vengeance is stopped if a killer commits suicide, demonstrating his repen-
tance. The vengeance is also terminated when a killer is imprisoned for committed
homicide and dies in a penitentiary facility.!23

1.2. About the subjective part of a crime. Svanetian Customary law has been
historically aware of the operation of the principles of objective imputation: wilful
and unintentional homicide were subject to similar liability in the context of pay-
ment or retribution (blood money), however even in those times the victimized party
would more easily agree to reconciliation in the case of unintentional homicide than
in the case of the wilful one!?4.

Over some time the principle of objective imputation gained dominance. The
records made in 1960s clearly evidence, that upon the imposition of liability the
morevs explicitly took account of the nature of homicide — whether it was committed
wilfully or unintentionally. In the case of unintentional homicide a culprit was char-

120 E. Gabliani, Old and New Svaneii, Tbilisi 1925, p. 134 [in Georgian].
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“Ethnographical Ledger” 1969, No. 6, p. 73 [in Georgian].
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ged by half zsor or a bit more. The account was also taken of the motive and reason
of a wilful crime!2,

Contemporary Svanetian habitual law is mainly based on the principles of sub-
jective imputation: upon imposition of liability the account is necessarily taken of
whether the crime was committed wilfully or unintentionally. What is more, diffe-
rentiated are two types of unintentional crime: totally unintentional (accident) and by
negligence. The motive and reason of a crime are also very important!2°.

1.3. Complicity. According to Svanetian habitual law complicity means: advising,
aiding in covering up the crime, abetting in the commitment of a crime, finding out
and communication of the location of a victim or the time of his entering or leaving
the house, purposeful provision with a crime weapon!27.

For instance, if a lender of a weapon gave it to a murderer for hunting and not
for killing purposes and the victim kills (or wounds) the lender of the weapon, this
would not be regarded as a retaliatory killing (wounding) on the part of the killer
(wound-inflictor). This will be regarded as an independent crime against the lender
of the weapon!28,

In the case of theft an accomplice is a person who abetted a thief in some
manner in carrying though his intention, knew the identity of the thief (e.g. witnes-
sed the theft), but never denounced him!2%.

1.4. Attempted crime. The blood money is half diminished for attempted crime. As
a general rule, firing a gun from a distance in the direction of an individual is
regarded as an attempted homicide and not attempted wounding if no one is killed or
causes some bodily injury. This rule does not apply in the case of a point-blank short
from a close distance, when the bullet hits a leg or some other specific part and
slightly wounds a victim. This will be qualified as wounding and not as an attempted
homicide!3°,

1.5. Circumstances aggravating and extenuating (or exempting) liability. The
circumstances aggravating liability are as follows:

a) commitment of a crime (e.g. homicide) through inhuman, degrading treat-
ment or torture of a victim!31 ;

125 M. Kekelia, Materials on Customary Law of Svaneti, “Ethnographical Ledger” 1967, No. 1,
p. 12, 33, 58; 1968, No. 2, p. 42, 68, 87; 1968, No. 3, p. 1-4, 12-13, 4445, 58, 83; 1968, No. 4, p. 36,
56; 1968-1969, No. 5, p. 28, 31, 38, 51, 70; 1969, No. 6, p. 3, 24 [in Georgian].

126 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 13, 14, 19,
24, 32, 56, 58, 61, 63, 67, 70, 87, 88, 111, 128, 130, 184, 199, 243-244.

127 Tbidem, p. 20, 61, 86, 110, 133, 171, 188, 202, 216.

128 Tbidem, p. 215, 229-230.

129 Ibidem, p. 53.

130 Thidem, p. 59, 71, 216, 227.

131 Ibidem, p. 25-26, 64, 227.
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b) homicide of a pregnant woman, mentally ill person, elderly person or
a minor!32;

¢) disrespect of the victim by the culprit (e.g. by murderer) after the commit-
ment of the crime: laughing in the presence of the victim, inflicting some additional
damage to the victim (e.g. stealing something from him), etc.!33;

d) commitment of some dishonourable act by the culprit during the fight,
e.g. using some weapon, when the other party was not using any (despite having
one), etc.134;

e) commitment of a mercenary crime, specifically of homicide, e.g. by a hitman
— generally hiring someone to commit a homicide, for blood feud purposes has
always been regarded as a big shame and dishonesty in Svaneti as the person
concerned failed to avenge personally and hired someone else. Hence they tried their
best to hide that the homicide was committed by a mercenary. In this case the
primary liability was vested with the individual who hired the mercenary!35;

f) commitment of a crime against a guest - a guest enjoys particular sacred
honours in Svaneti and practically no such offence is committed, but if it still
happens, it is qualified as a grave crime!3°.

Circumstances extenuating (or exempting) crime are as follows:

1. Commitment of some crime unintentionally — in this situation the interme-
diation is also easier and the victim is easily talked into engagement of mediation
proceedings. As a general rule, in the case of unintentional homicide no blood feud
obligation arises (except for some exemptions)!37;

2. Repentance of a culprit (murderer) by action: attempted suicide on the basis
of repentance, avoiding meeting with the representatives of the aggrieved party,
giving way when meeting them, self-exile from the dwelling place!38.

3. Punishment of a murderer by the state — according to materials recorded in
1960s the morevs would explicitly reckon with serving a state sentence by
a murderer in the prison. In the case of adjudication of people’s punishment the
payment was always reduced, sometimes even to the half amount!3°. The tenden-
cy, which developed in Soviet era is still maintained, however today the morevs
are more reluctant about lighting liability and may reduce the liability only a bit,
based on the facts of the case concerned or may not extenuate the liability at all and
not to take account of the fact of imprisonment of the murderer. However, this trend

132 Ibidem, p. 18, 25, 59, 62, 111, 188, 231.

133 Tbidem, p. 213-214.
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is conditioned by the deterioration of the institution of zsor, what will be discussed
in details later!40,

4. If a husband catches his wife with a lover and kills the latter, this is not
regarded as an extenuating (or exempting) circumstance, while beating or wounding
him —is!4!.

5. As in old times!42, homicide or some other crime (except for incest) commit-
ted between close relatives is still regarded as an extenuating (or excluding) circum-
stance, meaning that, there will be no blood feud. The reconciliation proceedings
will be conducted in a simplified manner. It is possible for the culpable party to be
exiled from the clan (either permanently or temporarily)!43.

6. Commitment of crime (homicide, wounding-maiming) in self-defence — a ho-
micide committed in self-defence is subject to certain indulgence or may even exclu-
de the liability!#*. This rule does not extend to cases, when a person is attacked at
his own house to be avenged for the homicide committed thereby and he defends
himself'4.

7. In old time killing or wounding a thief entailed the same liability as was
prescribed for ordinary homicide, only the payment for unauthorized penetration
would have been deducted from the payment set for killing or wounding a thief!4°.
Today the majority of respondents considers that killing a thief, who penetrated in
someone else’s house (if caught red-handed) is an extenuating circumstance!4’.
Only one of them says, that a killer of a thief should be punished in the same manner
as in the case of an ordinary homicide!#®, what is the echo of the rule practiced in
the past. It is evident, that the principle of objective imputation had an impact on this
issue as well — there is a diversified attitude in public consciousness towards killing
a thief and this had its impact on the rules of habitual law.

8. Commitment of a crime by a minor or an insane person still results in the
liability of his guardian, as it was the case in old times!4°. Earlier blood feud was
very rare in such cases — the murderer’s family would pay the amount set for
a homicide and if they failed to do so and it would come to blood feud, not the killer
(minor, insane person) would have been killed, but rather the most prominent repre-
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sentative of his kindred!>°. According to contemporary data the situation is essen-
tially the same!3!, however the respondents already say, that if a homicide is com-
mitted by a minor or an insane person nobody will be called to account instead of
them or the morevs will mitigate the liability!>2. These data also evidence, that lately
the these days consciousness is opting for individualization and the elements of
collective responsibility are diminishing.

9. Both old!33 and contemporary Svanetian habitual laws do not regard alcoho-
lic intoxication as an extenuating circumstance except for the case, when petty crime
is committed under intoxication and quite unknowingly!>4.

2. Types of punishment

2.1. Death penalty. Today the death penalty belongs to the history, but until 1930s
it was applied for crimes against society, for treason of the community and church
burglary. The most common type of public punishment was stoning. The respon-
dents remember well the recitations of specific cases. The whole village would
participate in stoning!3°.

2.2. Exile and boycott. Historically exile was applied for: illegal marriage, illegal
sexual intercourse, treason of the society, church robbery, etc. Excommunication
was also practiced when public would impute death penalty to a culprit, but would
substitute it by an alternative punishment —excommunication. In this case the culprit
would be exiled for life and his entire movable and immovable property would have
been expropriated!>°.

Nowadays for-life exile is applied very rarely. More typical is the exile-excom-
munication for a definite period of time (3—4 years) and then the reconciliation. It is
possible for only the culprit to be exiled or his whole family. It is possible for the
culprit and his family to decamp at their own free will and leave the village!>’.
Nowadays the respondents associate the exile not with the decision of public assem-
bly, but rather with voluntary escape of the culprit and his family in the case of
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homicide or the demand of the victim (that “he will reconcile with the culprit only if
the latter banishes from his dwelling place)!8.

Although very seldom, but boycott is still practiced, mainly for immoral beha-
viour or regular disrespect towards society. Initially the village will warn a culprit to
stop acting in this manner, and if he fails to abide, he will be put under boycott,
meaning ignoring him by co-villagers: nobody will go to funeral repast, nobody will
give him water, nobody will talk to him, everyone will try to avoid him and finally
the boycotted would become obliged to leave the dwelling place!>?.

The respondents are well aware of the difference between the exile and boycot-
ting. The fact that the public assembly does not apply exile as a punishment and
someone is exiled only for a certain period of time and not for life means that the
intensity of practicing the institution of exile has considerably diminished.

2.3. Cursing. Similar to old Svanetian custom!%Y, cursing is still not only a punish-
ment, but a mean of detection a culprit (especially of a thief) and crime prevention.

A victim (e.g. whose house was robbed) or a church curator (if a church was
burglarized) addresses the society with a claim. One male of full age from each
family will then gather and the ritual of cursing starts. Cursing may be done in
different manners: it may be of warning nature (“if the culprit does not return the
stolen thing within a period of ...”), also a culprit may be directly cursed, without
warning — if the identity of the culprit is not known, than “the one, who committed
the crime” and “everybody, who is associated with the commitment of the crime in
a way or other or knows the identity of the culprit and does not disclose it” is cursed
and if the identity of the culprit is known, his full name is clearly mentioned. With
a view to prevention of a crime those “who will commit burglary on the territory of
the village or abet some other person in the commitment of a crime” are specially
cursed during some all-village festivall¢!.

2.4. Disgracing punishments. The old custom of hanging the skin and guts of
stolen ox on the neck of an ox-thief and taking him from village to village is still
practiced. The respondents recall two cases, that happened back in 1970s: one
culprit was caught when he was skinning the stolen ox and the other — when he had
already cut the carcass and had it ready for sale!62.
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2.5. Property punishments. Svanetian habitual law provides for property payment
(blood money) for homicide, wounding-maiming, burglary, etc. The payment for
homicide is called fsor and the payment for the other crimes — makvtsa'®3. The tsor
issue will be detailed below.

2.6. Bagging pardon on one’s knees. This punishment is rarely applied today but
is was a mandatory part of reconciliation ritual in the nearest past!®*. The culprit
would kneel, cross the little fingers and beg pardon from the victim!6.

3. Individual crimes and punishments for them

3.1. Treason of the community and church burglary. In old times the gravest
crimes against society were the parricide (leading in the enemy) and church burgla-
ry. Both crimes were punishable by death penalty (mainly, stoning), and in the case
of some excusable reason the death penalty could have been substituted by expul-
sion of the whole family!°.

In modern era treason of the society does not include the leading in the enemy
or abetting someone’s dominance in the community as the elements of crime, as the
social background of the foregoing does not exist anymore for a long time now. As
regards church burglary the application of death penalty for this crime was practiced
in XX century, even after the establishment of Soviet rule!®’. As of to date, the
respondents regard the encroachment upon church property as a treason. The case
should be reviewed at the assembly of village families. The respondents remember
well the robbery of Kvirike Church in 1920s, when the culprits were stoned by the
villagers, and one of the culprits was exiled from Svaneti for life. It is a fact, that the
attitude towards church burglary as a crime has not changed even nowadays and
application of the strictest legal remedy against a culprit on the basis of people’s law
is not excluded even in modern era!®8.

3.2. Shirking common cause. Refusal to participate in an assembly or a joint event
(road repair, fencing a grassland) without a sound reason (e.g. labour incapacitation)
and disdaining the village does not result in the imposition of material sanctions
these days, however the respondents remember that the village would even confiscate
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some property of a disobedient villager to punish him. Today the most common
sanction is a curse, and everyone, be it a potential culprit or disobedient villager,
does his best to avoid the curse of the village!%°.

3.3. Homicide. Destruction of human life (when the parties agree to reconciliation),
results in the obligation to pay blood money, called zsor. The blood money is equal
for men’s and women’s lives!70.

The respondents remember, that in old times #sor was mainly paid in terms of
land, however live-stock and money could as well be have been used along with the
land. The amount of zsor was pre-determined and varied slightly from a village to
village, but it mainly amounted to 24 naljoms of land (one naljom land constituted
600 square meters of relatively poor and 500 square meters of more fertile land). In
the case of payment with live-stock tsor amounted to 24 oxen. In the case of
payment in cash, the value of the land should have been taken into account: in some
places the land was fertile, and barren in others — important was also the location of
the land and its valuation depended on the foregoing. Some respondents have even
eye-witnessed the payment of zsor by land and live-stock, but for the past period tsor
is mainly paid in cash, the amount being equal to the value of the land!7!.

In old time the economic strength of a family mainly depended on the area of
arable lands (also the live-stock population), what provided for the payment of tsor
by land (and live-stock), whilst starting from the Soviet period the preference was
given to payment of zsor in cash, the reason of the foregoing being the abolishment
of private property! 72,

Although these days tsor can be paid in any manner, it is mainly associated with
the payment of money. Furthermore, the institution of zsor is considerably deteriora-
ted, specifically:

1. Morevs try to establish truth and reconcile the parties, however, although
they know well the exact amount of #sor in old times and also know that only the
half amount of tsor was paid in the case of attempted homicide, etc. — today the
institution of tsor has completely vanished in many villages, and in those villages,
where it is still applied, the amount of zsor is no more strictly predefined and
depends on the decision of morevs. What is more, sometimes the morevs would not
even tell the exact amount of zsor to culpable party and leave the determination of
the amount to their discretion (i.e. the culprit makes the determination of the amount
payable to the victim a matter of his consciousness)!’3.

169 Ibidem, p. 18, 68.

170 Tbidem, p. 18, 86, 88, 110.

171 Tbidem, p. 41, 42, 70, 80, 168, 184, 199, 219, 227.

172 D. Davituliani, Customary Law of Svaneti, p. 24-25; B. Nizharadze, op. cit., p. 118;
M. Kekelia, Materials on Customary Law of Svaneti, “Ethnographical Ledger” 1968, No. 2, p. 88; 1968,
No. 3, p. 3, 6, 66, 81-82; 1968, No. 4, p. 4, 8, 13; 1968-1969, No. 5, p. 62, 69; 1969, No. 6, p. 1, 23.

173 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 10, 100, 123,
131, 228.
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2. An apparent demonstration of deterioration of the institution of tsor is the
fact, that the relatives are no more obliged to assist the culprit in the payment of tsor
and it depends solely on their good will, whether to help him or not!74. Also the
relatives of the victim are no more given a part of the #sor paid by the culprit. They
can be given something only as a gift, on the initiative of the culprit!7>.

In old time the kindred of the killer and killed person would necessarily partici-
pate in the payment and receipt-distribution of tsor — the value of zsor often exce-
eded the value of movable and immovable property of the culprit and it was unaffor-
dable solely for the family of the culprit to pay it, thus making them the potential
targets of blood feud. This jeopardy extended to their kindred as well and thus, it
was in their interest to pay tsor in full, what would have saved them from the
vengeance of the avengers. Consequently, the custom directly obliged the relatives
of the killer to participate in the payment of zsor and the extent of their aid depended
on the closeness of their relationship with the killer!7¢. Likewise, in old times, the
custom obliged the killer to give presents to the next-of-kin of the deceased and in
this case as well, the amount of the gift depended on the closeness of the person
concerned with the victim!77.

In time the circle of targets of blood feud narrowed, the majority of killer’s
kindred were relieved of the jeopardy of retaliatory killing and naturally, the motiva-
tion for assisting the culprit with the payment of #sor diminished in their conscio-
usness. In its turn the deterioration of the mandatory nature of obligation to assist the
culprit caused the deterioration of another rule, directly associated with it — distribu-
tion of tsor between the relatives.

There is an apparent tendency, that together with the deterioration of Svanetian
customary law the practice of the institution of zsor is gradually fading and these
days it is substituted by the other mechanism: conciliation without zsor with the help
of the so-called lagranzhi lignes (“stepping into his shoes”) when the killer takes an
oath (together with co-jurors) before the aggrieved party that “I would have reconci-
led if I were you”. Apart from that, in order to further strengthen the reconciliation,
the culprit may give some present to the aggrieved party at his own discretion (and
not by the decision of the morevs), also the baptizing may take place between the
parties, etc.!78

Both in old times and now the custom entitles the aggrieved party to fully or
partially pardon the culprit and not to accept the payable tsor!”.

174 Tbidem, p. 112—113.
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178 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 1-2, 10,
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3.3.1. Legal consequences of retaliatory murder. Both in old times and now, the
reason of feud, which party was more culpable was/is necessarily taken into account
upon the reconciliation of the parties in the case of retaliatory murders (meaning
homicide under vengeance motivation) and only then the responsibility of the parties
was/is defined. Generally, the reconciliation is easier when both parties have com-
mitted murders (when both parties have casualties)!80.

3.3.2. Responsibility for murdering or wounding a person pulling apart the
scramblers. According to Svanetian customs it is a shame not to pull apart the
scramblers, hence a third person often tries to make a peace between the rivals,
however, while doing that, the person concerned can be injured or even killed. If the
peace-maker is killed the responsibility is vested with the person who directly com-
mits the crime and not upon both parties, however it is possible for the other party to
bear certain responsibility, depending on the facts of the case!8!.

3.4. Bodily injury. Both old!82 and modern customary law are aware of three types
of bodily injury:

a) grave bodily injury — maiming an individual, making any of his body parts
dysfunctional or making him lose some part of his body, also ineffaceable maiming
of the face;

b) less grave bodily injury, the so-called “wet” injury — no maiming is done and
an individual is just wounded either badly or slightly. This wound should be lighter
than in the case of grave bodily injury and it should necessarily imply the shedding
of victim’s blood;

¢) the lightest bodily injury, the so-called “dry” injury (i.e. without blood-shed)
— meaning injuring through beating.

It should be mentioned, that inflicting blood-shedding injuries upon a victim
does not always mean a graver injury than “dry” beating. E.g. causing brain concus-
sion as a result of “dry” blow is a graver injury, than slight scratching with a knife
(with little blood to come out of the wound).

In old times, the maiming of some part of the body was worth of half #sor!183.
However the predetermined amount of payment for wounding-maiming is well-
forgotten and now the parties may be reconciled through the ritual of “stepping into
his shoes”, without the imposition of property payment or through the imposition of

180 Thidem, p. 172, 206.

181 Ibidem, p. 64, 87, 133, 172.

182 B Nizharadze, op. cit., p. 119; D. Davituliani, Customary Law of Svaneti, p. 178-179.

183 B, Nizharadze, op. cit., p. 119; E. Gabliani, Free Svaneti, p. 112; M. Kekelia, Materials on
Customary Law of Svaneti, “Ethnographical Ledger” 1967, No. 1, p. 26, 55; 1968, No. 2, p. 68, 103;
1968, No. 3, p. 12, 42, 83; 1968, No. 4, p. 8, 57; 1968-1969, No. 5, p. 12, 37, 51, 79; 1969, No. 6, p. 93.

184 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 15, 60, 93,
188, 203, 244.
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some payment — but not according to predetermined amount (or within this amount)
— but on a case-by-case basis, with due consideration of similar precedents!54.

As reported by respondents, in the case of death of the wounded individual after
some time by reason of this wound, the person who inflicted this wound would have
been called to account as a killer, but in the case of reconciliation before the person
concerned was dead, the culprit would not have been called to account!83.

3.5. Theft. Upon the imposition of responsibility, the time of theft was of no impor-
tance!8¢, Instead the place of theft mattered: for instance, stealing of an ox from
a house was more derogatory/ insulting, than from a pasture and provided for higher
remuneration. And if a stealer of an ox from the pasture knew whether whose live-
stock he was stealing, his action was equalised to stealing from a house!87.

The correlation between the payment for stealing from a house and from
a pasture differed from a village to village:

a) from a house — double amount, from a pasture — single amount!88;

b) from a house — triple amount, from a pasture — double amount!8;

¢) from a house — triple amount from a pasture — one and half!.

3.6. Incest. Sexual intercourse between kindred, including the eighth generation, is
prohibited. One of the respondents recalls that the cousins sinned in one of the
villages, the whole family clan gathered and decided for the families of the sinners
to clear the shame themselves and kill the culprits: and in fact the sinners were killed
by their brothers respectively!?!.

3.7. Raping. According to the gravity of crime raping is equalised to killing. Wo-
man’s family would kill the culprit by all means. If a married woman is raped, the
avenger is her husband, as a general rule. In the case of reconciliation the morevs
necessary take account of the fact, whether or not the victim was a virgin!%2.

3.8. Illegal sexual intercourse. Illegal sexual intercourse (not incest, in this case) is

not a grave crime and is mainly regarded as a disgrace of woman’s family. Adultery

is also an illegal sexual intercourse. Abandoning a spouse is not an offence in this
193

case' 7>,
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3.9. Abandonment of a spouse. Abduction of engaged or not-engaged female.
Historically, abandonment of a spouse, or abduction of an engaged female, or her
marring someone else at her own free will was a grave crime. In old times this crime
resulted in killing or wounding, and in the case of reconciliation the payment was
equal to half tsor!?4 The modern habitual law also regards these actions as crimes
and they may result in confrontation, with the respective consequences. The respon-
dents are well aware, that the payment for this crime is equal to half zsor and both
men and women are equally entitled to claim it, however, tsor practically is not paid
for this crime and it is substituted by the other mechanisms of conciliation. General-
ly, the abandonment of a spouse by a woman could have been resulted in killing or
wounding (e.g. of woman’s brother). If a wife abandoned her husband to marry
someone else, the husband would bring that very person to account and not his
wife’s family. The abandonment of a woman by a man was easier to understand and
the woman’s family would stop to be on speaking terms with the culprit. However,
the parents or brother of a wife (fiancée) could have been stricter with the husband
(fiancé) — e.g. beat or wound him!%°,

As regard abduction of a woman, who was not engaged, this was not a grave
crime. Abduction of a women may have resulted in the imposition of certain pay-
ment upon the abductor, by the decision of morevs, however, in the case of marriage
of the abducted and abductor, the reasonability of the imposition of payment was no
more a question!%.

3.10. Abuse. Like old times'®’, along with damaging words, humiliating behaviour
against an individual - slapping or whipping him - is also regarded as an abuse (and
not as beating) these days as well!?3.

3.11. Slander. Like old times!%?, in the case of imputation of fault upon some
person in public, when the person concerned proves that was wrongfully imputed,
the slanderer will pay the amount, an accused would have paid in case the charges
against him were proved to be true2%°,

194 E. Gabliani, Free Svaneti, p. 111; B. Nizharadze, op. cit., p. 111; M. Kekelia, Materials on
Customary Law of Svaneti, “Ethnographical Ledger” 1968, No. 3, p. 4243, 46, 47; 1968, No. 4, p. 74;
1968-1969, No. 5, p. 23.

195 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 21, 54, 72,
105, 169, 188.

196 Tbidem, p. 3.

197 M. Kekelia, Materials on Customary Law of Svaneti, “Ethnographical Ledger” 1968, No. 3, p. 12.

198 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 14, 188, 203.

199 M. Kekelia, Materials on Customary Law of Svaneti, “Ethnographical Ledger” 1967, No. 1,
p. 103-104; 1968, No. 3, p. 49, 68; 1968, No. 4, p. 40—41; 19681969, No. 5, p. 3, 82-83.

200 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 30.



Operation of habitual law in contemporary Above-Bali Svaneti 163

3.12. Dog bite. Like old times??!, if someone’s dog bites a man outside the bounda-
ries of the owner’s courtyard, the custom obliges him to kill a dog or revenge may
arise292,

3.13. Goring ox. Like old times203, if the bull has already been seen in aggressive
actions and the owner was told by villagers to kill or sell it, but he did nothing, the
custom obliges him to take all the responsibility of any damage. If someone is hurt
or was killed, revenge may arise204.

IV. Civil law

4.1. Property law. Modern Svanetian customary law differentiates between several
categories of things:

There are things, which belong to common property and they can equally be
used by everyone:

a) an animal “belongs to nature” and is free to settle wherever it likes. Even if
an animal arranges a den or lair in someone’s family forest, the owner is not entitled
to declare ownership upon this animal under this pretext or confront the catcher of
this animal. The latter bears no responsibility before the forest owner2%>;

b) the right to use a spring, stream or river water for drinking purposes can be
enjoyed by any person irrespective of whether whose land parcel or forest it is
flowing through. In some villages it is necessary to obtain the owner’s permission
before using water for boiling purposes?%®, in some villages the right to irrigate is
considered to be the common right?%7, the right to walk on a road is also regarded as
a common right2%8,

There are holy, sacred things, that are removed from civil circulation:

1. A place where there was a church once and the land, grassland or forest, belon-
ging to a church (the so-called laltskhat) — if the church was demolished or covered by
landslide, the place still remains to be sacred and it is prohibited the territory for grass-
mowing, live-stock pasturing or tillage, etc. The territory is inviolable?0%. It is prohibi-
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ted to log a tree in a church forest?!%. A laltskhat may also be a land, which was
allocated to the church under a personal decision of a specific inhabitant. As
a general rule, this is a part of land, owned thereby and “assigned” to the church in
exchange for settlement of illness or some other problem. The land parcel becomes
a preserve and mowing, tillage or pasture of live-stock is categorically prohibited
there?!1. It should be mentioned, that the respondents are aware of the location of
a number of old laltskhats but cannot recall even a single case of donation of a land
parcel to the church in modern era. In some places the old laltskhats have disappe-
ared and some buildings are erected on the lands, which earlier belonged to chur-
ches. This was conditioned by the confiscation of land from churches in the Soviet
period and erection of buildings thereon?!2.

b) Marked animals (the so-called lalgena, uskhva)*'3 — marked for sacrifice
purposes live-stock can be an ox, goat, he-goat or sheep. E.g. an ox would be raised
for three years in the name of St. George and be butchered at Giorgoba (St. Geor-
ge’s day) festivity. Then the new one will be raised in substitution. Even a thief
makes his best efforts to avoid the stealing of a lalgena, as it is believed to be the
church property?!4.

There are tabooed territories, e.g. Chakhi Lake, where it is prohibited to bathe,
even moving around the lake is inadmissible. The live-stock would not be purpose-
fully driven there to drink water, however it is possible for the live-stock to go there
unattended and drink water, as the taboo applies only to humans213.

Some things are still subject to common-tribal or community ownership:
church, cemetery, tower, forest, arable lands, grasslands, pastures216.

No need to explain why a church or cemetery should belong to some clan or
village. As regards traditional Svanetian fighting and residential towers, it is quite
natural, that they have always been the private property of extended families and not
of the whole clan. Gradual oblivion of the culture of tower construction provided for
their transformation into common-tribal property2!”.

According to materials, recorded 100—150 years ago, arable lands, grasslands,
forests and pastures were privately owned by extended families, and they could have
been freely alienated by the owner. The right of first refusal was enjoyed by
a member of the same clan, however if the price was unaffordable for him, the seller
was entitled to sell it to a close relative or some other person living in some other
village. The situation was different in the case of sale of a house, which should have
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necessarily be bought by a member of the clan, and if the price was unaffordable for
a single family, the whole village would collect money to that end. There also
existed common-tribal arable lands, grasslands and pastures. It was prohibited to log
a tree in the forest, belonging some other clan?!8. Materials, recorded 60-80 years
ago also evidence the same situation?!?.

Even these days the situation has not changed much and along with private
property (arable lands belonging to a family) there exist tribal forests and grasslands.
Nobody is entitled to cut a tree in others’ tribal forest??0. As per the custom, the
pre-emptive tight to buy a land parcel is still delegated upon the next-of-kin?2!,

It should be mentioned, that quite a large portion of land and buildings in
Svaneti still are subject only to traditional ownership and in most cases the real
estate is not registered in Public Registry on behalf of their owners. After the
collapse of the Soviet Union, numerous mediation proceedings and negotiations
were held in Svaneti in 1990s regarding boundaries. Overall, as of to date, practical-
ly the whole territory of Svaneti is distributed between the local population accor-
ding to habitual law and everyone knows perfectly, whether who is the owner of
which land parcel (forest, arable land, grassland, personal plot).

Not only the modern demarcation means (walls, iron fence, etc.) and natural
boundaries (a large immovable stone, rock, trees and bushes, etc.) are used as
borderline delimitations, but historical abutments as well the so-called haghvra/
aghvra. It is a prolonged stone (schist, flint, cobble-stone, pebble), the wide lower
part of which is buried, and the upper, relatively narrow part is protruded from the
ground. No-one will ever touch aghvra wilfully and pull it out from the ground?22.

The things of certain category also constitute the common property: ancestral
gun, sward, dagger and treasure?23. These things either remain under the ownership
of the persons, who stay to live in a family house or are maintained by the eldest
son224,

These days a large solemn-ritual cauldron (lelghen) for boiling an ox is also
a common-tribal property?%>.

4.2. Law of obligations. For the past several decades the migration of Svaneti
population to lowlands became very intensive. Many families live in cities, however
they still have ancestral lands, grasslands and houses, which are difficult to manage
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distantly. Hence certain law-of-obligations relations have been established between
the city-dwellers and rural population, which relations had no social-economical
basis earlier, but are rather common now, specifically:

a) agreement on clearing snow from the rooftops of the city-dwellers by local
population, to save rooftops from breaking down under heavy snow. Instead the
villagers are entitled to use the yard for their benefit220;

b) agreement on mowing the grasslands of city-dwellers, cultivation of their
lands, fruit harvesting. In this case the harvest is divided into two equal parts227,

Due to migration problems the population still living in Svaneti is suffering
from the lack of workman force, what provides for particular popularity of live-stock
feeding agreement. Owing to severe climatic conditions some families are unable to
make enough hay for winter. Hence an agreement is made:

a) on feeding live-stock (ox, cow), when the owner either pays money or (in the
case of an ox) entitles the other party to make use of animal labour?28;

b) on feeding a cow with a calf, when the calf and milk products (milk, matsoni
(sour milk) and cheese) are retained by cattleman and it is possible for the latter to
get some monetary remuneration as well. As a general rule an agreement on feeding
a cow with a calf is made for a period from autumn till spring, mainly between two
Giorgobas (St. George’s day) (from November 23 — until May 6), or from Novem-
ber 28 until Easter. The custom does not prohibit agreement upon some other speci-
fic dates22°.

It is widely practiced to retain a calf and milk product in exchange for feeding
a cow with a calf, but the foregoing depends on calving date: if this happens in
autumn, the economic benefit of a cattleman is bigger than in the case of calving in
springtime, when he is entitled to claim monetary remuneration as well. The forego-
ing is either specified in the terms and conditions of the agreement or the agreement
may be revised if the calving date considerably exceeds the one, presumed by the
parties. It is possible for the agreement to provide only for the payment of money to
cattleman, and to return the whole surplus to the cow-owner239.

4.3. Family law. Svaneti managed to maintain the institution of extended family for
the longest period — until 1930s, then the tradition started to gradually fade awayZ3!.
An extended family was a family unity composed on tens (20—80) of individuals
of several generations based on the agnate kinship. A woman was regarded as
a family member, who was to leave the family; she had some personal property but
had no share in common-family property. “Brother’s share” of a man of a family was
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only an ideal share in family-collective property, which was realised in the case of
division or separation?32.

Property rights of a man and a woman were mutually balancing in an extended
family:

A woman had personal property — in the case of a daughter-in-law — the proper-
ty brought from father’s family, and in the case of a daughter — property inherited
from her mother, which was not included into divisible estate?33.

The sources of private property of a woman were as follows:

a) the so-called nakhdanuri — the first mandatory payment to be taken to bride’s
family by groom’s family;

b) the so-called nachvlashi — the last mandatory payment to be taken to bride’s
family by the groom,;

¢) dowry — gift donated by bride’s family to the bride;

d) other property — things found by a woman or remuneration paid to the
woman for some handwork (embroidery, knitting, sewing)?3* .

Although a man had no private property, he was the full and lawful co-owner
and co-user of the material wealth of the extended family and at the same time, in
the case family segmentation - the sole owner of his share.

An extended family was managed by the head of the family — the so-called kora
makhvshi?3> and senior housewife — the so-called kora makhvshi zuraal*3°. They
enjoyed rather wide powers with regard to family management and public relations.
Family management did not mean only the management on the part of the spouses.
Hence, the senior maid of the family could have been not only the wife of kora
makhvshi but also some other lady of the family: daughter-in-law, sister-in-law,
spinster sister, etc. Historically there have been recorded cases, when a woman,
although having a son of full age, was so brave and wise, that would become the
head of the family237.

These days the institution of extended family does not exist anymore and the
institutions of kora makhvshi and kora makhvshi zuraal are already buried in obli-
vion. The eldest members of the family may still be called in the old manner but
their current status bears almost no resemblance with the old content of these names.
Modern Svanetian family is just the same as a rural household in any other part of
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Georgia, however, that said, there still exist some customary rules, worth mentio-
ning.

Amongst the institutions, already buried in oblivion, are nakhdanuri and na-
chvlashi®3®. The institution of dowry is somewhat weakened — the attitude is quite
loyal towards situations, when a woman enters husband’s family without a dowry23?.

The society still believes that voluntary sexual intercourse out of wedlock or
adultery is immoral?*°. Husband’s immorality and impotence still delegates a wife
will the absolute right to divorce24!.

The old Svanetian institution of bigamous relations is still evidenced in real life.
In old times it was an exception?4? and these days the cases of bigamy are very rare.
Both then and now the custom allowed for marrying a second wife only when the
couple was infertile. The necessary precondition is the consent of the first wife, in the
case of absence of which marrying a second wife is absolutely excluded. As a general
rule, the initiative to marrying a second wife belongs to the first wife herself and
sometimes she even obliges the husband to do so. The first wife is more honoured in
the family, than the one, who was married only to “give birth to a child”243.

It is worth mentioning that men, who have two wives at a time, are only the
representatives of elder generation, what makes us presume, that this rule is gradual-
ly fading in the past, as the mentality of today’s young generation is quite different
from that of their ancestors, what is conditioned by numerous new nuances of life
brought about by globalization.

Due to such particular attitude towards procreation no institution of adoption
existed in Svaneti. Very rarely it could happen that a member of an extended family
or a close relative was adopted?**. However the situation has changed today and the
practice of adoption of non-relatives is evidenced?4>.

4.4. Law of succession. Neither old nor modern Svanetian custom pays any atten-
tion to the institution of will?4® and is concentrated on legal succession. Together
with the deterioration of the institution of extended family, the old Svanetian rule of
succession is also weakening, however some principles are still maintained.
According to old Svanetian custom the heirs of ancestral property were only the
male descendants, women were not entitled to a share and they were given a gift and
dowry in the capacity of family-leavers. A non-married woman would stay in the

238 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 21, 150.

239 Ibidem, p. 21.

240 Tbidem, p. 31.

241 Tbidem, p. 31, 238.

242 B, Nizharadze, op. cit., p. 111.

293 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 22, 108, 135, 238.

244 A Stoianov, Papers of Caucasian Division of Imperial Russian Geographical Society, Book
X, exc. 2, Tiflis 1876, p. 437 [in Russian].

245 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 111.

246 Tbidem, p. 34.



Operation of habitual law in contemporary Above-Bali Svaneti 169

family with her bothers or (in the case of separation of family) with any of the
brothers, however all the brothers equally participated in marrying her out (irrespec-
tive of which brother she was living with). The property given to a daughter by her
mother was her private property and it was not divided between the brothers247.

According to contemporary customary law the ancestral property (household,
land, forest, etc.) is still left to male heirs and women, as a general rule, are not
entitled to a share from family assets24%.

A female member of the family lives in her parents’ house and uses family
property until she gets married. If she is married, she will not be entitled to a share
from ancestral property2*”, she can be given something as a gift, but the custom
does not allow her to claim a share equal to that of her bothers.

If a women never gets married and remains spinster, she either stays in paternal
family or with any of her brothers and freely uses family property like any other
member of the family?>!. If a spinster decides to live alone, she gets an ordinary
share like a brother?>2.

In the case of an extended family a spinster was not entitled to a separate share,
she would stay in paternal family and casually use the common-family property. In
the case of separation of brothers she would move with any of them but the other
brothers were equally responsible for her233.

Svanetian succession law provided for the opening of the estate not upon the
death of the last member of the household, but rather of its last male member and
respectively, in the case of death a father of only the daughters, the estate would pass
not to the daughters but to agnates of the deceased male according to established
priority: brother, nephew, uncle, cousins, clan, village — who, in turn, were obliged
to take care and be guardians of orphaned daughters and still alive spouse*>*. This
rule is now modified and if a deceased person has only a daughter or daughters, they
get their father’s patrimony2.

It is still believed, that if a family member (parent, brother, unmarried sister) or
a next-of-kin needs care owning to some illness, physical incapacity or old age, the
heir will be the one, who takes care of him/her while they are still alive and buries
them and arranges the funeral repast after their death23°.

247 B. Nizharadze, op. cit., p. 113—114; R. Kharadze, Remains of Extended Families..., p. 57-58.

248 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 34, 152, 161, 185.

249 Tbidem, p. 34, 161, 185.

250 Ibidem, p. 161, 185.

251 bidem, p. 84, 134, 152, 185.

252 Ibidem.

253 B. Nizharadze, op. cit., p. 113—114; R. Kharadze, Remains of Extended Families in Svaneti,
Thilisi 1939, p. 57-58 [in Georgian]; idem, Georgian Family Community, vol. 1, Tbilisi 1961, p. 185 [in
Russian].

254 B. Nizharadze, op. cit., p. 114.

255 Expedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 152.

256 Tbidem, p. 34, 151, 152.
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As a general rule, the eldest member of the family, father or elder brother will
divide the estate and it will be agreed right away who is to inherit what, they may
even employ the balloting procedure and the last ballot should be drawn by the one,
who does the division. In the case of failure to come to an agreement a mediation
court may as well be summoned?>’. It should be mentioned that in the case of
separation of two brothers, a very wise ancient rule of old Svanetian custom may be
applied: one brother divides the estate and the other chooses, whether which share
he likes best>>8.

V. Public self-governance

In old times state institutions were fully substituting self-governance®?®. To-
day’s self-governance is just a shadow of the old one, but along with official self-
governance authorities, there still are some bodies, which supervise certain aspects
of public life to the extent practicable:

1. Council of Clan Elders — for instance in Mestia there is an association of
four St. George standard-bearer clans (Niguriani, Ratiani, Paliani and Mchedliani) —
the so-called moljgrag. The Council of Elders is a collegial body, consisting of 8
members. Each clan elects 2 members — en elder and a young ones. The Council
members elect their chairman from among themselves, each of them voting only for
the others or they may even opt for voting procedure. Once in 3 years the members
change according to rotation principles. The new and old members meet and the
cases are handed over: what was done, what is still pending, and what should be
launched. These 8 persons act as mediators when case concerns some disagreement
between mentioned family clans, also arrange for adequate celebration of festivals
and supervise the performance of traditional rituals. Similar Councils of Elders still
exist in several other villages as well260,

2. Village Assembly — currently its jurisdiction extends to the faith of gras-
slands and forests belonging to the village, church burglary cases and those private
offenses, as a result of which the victimized dweller is so insulted that the other
villagers consider this offence as an abuse of the whole society. The village will
curse or boycott any of its member (or his family), if he commits some grave crime
or is caught red-handed upon commitment of some immoral act?6!.

3. Assembly of larger units, associations of villages and moreover, of the whole
Svaneti — e.g. in 1975-1976 and 1980s the Assembly of the whole Above-Bali
Svaneti and in 1996-1997 — the Assembly of the whole Svaneti were held (the so-

257 Ibidem, p. 84, 101, 132.

258 Ibidem, p. 84.

239 B. Nizharadze, op. cit., p. 85-93.

200 pxpedition ledger of field-ethnographical expedition of Above-Bali Svaneti..., p. 23, 194, 203.
261 Thidem, p. 18, 58, 68-69, 113, 149, 160, 177, 240, 241.
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called lalkhor), which aimed at the eradication of theft — Icon ablution water was
carried around the villages and each and every thief or future thief was cursed. All-
Svaneti Assembly, like the assemblies of separate villages, has judicial and admini-
strative duties. Equal number of members are elected at the assembly from every
territorial unit and they will gather to decide on problematic for a village or clan
issues262,

Like the old one2%3, the Assembly (no matter, clan, village, village association
or whole Svaneti Assembly) may be attended not only by the head of the family, but
also by any family member over the age of 12 years; women are also equally
authorised to participate in public assembly, as it has been the case historically, and
enjoy the same right as males264.

In old times, when a conflict between two opposing families was so complica-
ted and complex, that there was not even a chance of reconciliation of the rivals, and
there was no end to revenge and casualties — the worried village would arrange the
Assembly and rule: some special measure would have been applied against both
parties or both would have been exiled from Svaneti unless they reconciled?%>.
Nowadays the village is no more enjoying such wide powers.
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Svaneti is one of the high mountain regions of Georgia, located in south-west
part of the Caucasus mountain range. Customary law is still maintained here, opera-
ting in parallel to positive law. This study represents report reflecting field-ethnogra-
phic expedition that took place in June 2015, at Above-Bali Svaneti communities,
through surveying respondents. Materials obtained during the expedition are syste-
mized according to categories: Organization and process of Mediation Court, judi-
cial evidences, criminal law, civil law, public self-governance.
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K ckannuHaBckuM ctpa"Ham otHocAT Puuiusuauio, llIseunuto, Hopseruro
u [lanuio. bonbinoe 4nCIO CXOMHBIX YEPT MO3BOSIET OTHECTH 3THU TOCYAApCTBa
B ofiHy rpymmy. Kakue 3To o01mue 4epTsl.

[TepBas. Camo HaceneHne ITUX TOCYIAPCTB B OONBITMHCTBE CBOEM CUUTAET, UTO
NpOXKHUBACT Ha «3aJBOopKax» EBpombl, T.e. reorpauueckd 3TH CTpPaHBI
OTHOCUTEJIBHO yNaJeHbI OT LeHTpa EBponeliickoro KOHTUHEHTA.

Bropas. Bce ckanauHaBcKkHEe CTpaHbl, 3a HCKIIO4YeHHEM JlaHMM, JOBOJIBHO
MajnonaceneHusie. K nagamy 2010 1. obmias uyncineHHocTs HaceneHuss OUHISHANH,
[IBennn, HopBerun u Jlannuu coctaBmia okono 25,2 MITH. YeJIOBEK.

Tperbe. Bce st rocynmapctBa, kpoMe QDUHISHANM, 10 (GopMe TPaBICHHS
MPECTABISIOT cO00H KOHCTUTYIIMOHHBIE MOHAPXHU.

Yerseptas. [ocnoacTBytomas peiaurus Bo Bcex cTpaHax CKaHIUHABUU
— IPOTECTAaHTU3M. JTO OKa3aJl0 OTPOMHOE BIIMSHUE Ha OOIIMH COLMOKYJIBTYpPHBIN
(oH pa3BUTHS OOIIECTBCHHOTO CO3HAHMS B 3TUX CTpaHaXx.

ITaTas. 3HauuTENBHBIE 3aTparhl rocynapcTB B crpaHax CKaHIMHABUU Ha
MOJ|/Iep’KaHUe OTHOTO M3 CaMbIX BBICOKHX JKU3HEHHBIX YPOBHEW HacelleHUs B MUpe
U IeJICHANpaBIICHHAsl COIMANbHAS MOJHTUKA CIIOCOOCTBOBAIM COKPAIICHHIO
COIMAJILHON MpOTacTH MEXAy OOorarcTBOM U OeIHOCTBIO, oOecreueHuIo Oonee
MOJTHOW 3aHSATOCTH HACEJICHUS U pelIeHus npodiem 0e3paboTHIbL.

[ecras. C xonma XX — magana XXI cronerus rocynapctBa CeBeproit EBporst
WCHBITHIBAIOT 3HAUYUTENBHBIA IPUTOK UMMHUIPAHTOB, YTO CIIOCOOCTBYET 00OOCTPEHHIO
psiia COIMAIBHBIX MPOOIEeM Il HACEIEHHsSI STHX CTPaH.

B T0 e Bpems OTAEIBHBIE aBTOPHI CUMUTAIOT, YTO B CKAaHAMHABCKHUX
rocygapcTBax 0Oojee OIUPOKO pacIpOCTpaHEHA TOJIEpaHTHAS IOIUTHYECKAs
KyJbTypa, XapakTepeH Oojiee BBICOKMH YpPOBEHb NOBEpPUS LIUPOKUX CIIOEB
HACEJIEHNs BIACTHBIM HHCTHTyTaM!.

U T. Lappi-Seppild, Explaining imprisonment in Europe, “European Journal of Criminology”
2011, Ne 8 (4), c. 303-328.
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B 1O ke Bpems B HAIlMOHAJIBHBIX CPEACTBAX MAacCOBOM HMH(poOpMAIHM, pedax
MOJUTUYECKUX JesiTelel, KPUMUHOJIOTHYECKUX MCCIIE0BAHUIX CHELUAINUCTOB U3
CKaH/IMHABCKHX CTPAH BCE dHalle 3BYYUT 03a00YEHHOCTh NMpOOIEeMaMH HpEecTy-
ITHOCTH.

Wntepec k coumanabHON cdepe KU3HEACATETBHOCTH CKAaHANHABCKUX TOCYAApCTB
B Poccun To BembixmBan, To 3aTyxan. [laHHble KoieOaHus BO MHOTOM ONPEIEIsINCh
KOHBIOHKTYPHBIMH TEHACHIMAMH DPa3BUTUS Hameil cTpaHbl. OgHAKO MPOOIEMBI
npectynHocTy B crpaHax CesepHoll EBpoIbl IpeaMeToM HayuHBIX HMCCIIENOBaHUM
CTaHOBMJIHCH JIOBOJIBHO PEJIKOZ.

WHorna B COBETCKUX M3/aHMSIX MOSIBISUIMCH NE€PEBOJIHBIE PAOOTHI, KOTOPbIE
B TOH UAM MHOHM CTENEHM OBIAU CO3BYYHBI C TEKYLIUMH MEPOHPUITUIMU
B Coserckom Coroze: 00opr0Oe ¢ MbsTHCTBOM B Havase 1970-X TIT., rocyrnapCTBEHHBIM

nporpaMMaM IO YCHJICHHIO PaOOTBl PAa3NMUHBIX BEAOMCTB IO NPOGHUIAKTHKE

NPeCTYIUICHHI>.

B mepuon mepecrpoitku B CCCP akTHBHO cTanu o0CYyXKIaThCs MPOOIEMBI T.H.
«IIBEICKOW MOJIENI COIMAIN3May, Ha BOJIHE aHTHUAIKOTOJIHHON KaMIaHUW Hadaju
MOSIBIISITHCS MTyONMKAIMU, B KOTOPHIX OCBEMIAJICS MPaBOBOW OMbIT DUHISHIANM IO

OopraHu3aluu OXpaHbI O6H.IeCTBeHHOl"O nopsaaka, erJ’IOBHO-PICHOJ'IHPITeJ'ILHOfI

CHCTEMBI 3TOH CTpaHLI4.

B mnepBoe npecsatunerne XXI B. cHekTp HccleNoBaHMM, 3aTparuBarolInX

HpO6J’IGMLI NOpEeCTYNMHOCTU B CTpaHax CKaH,I[I/IHaBI/II/I HCECKOJIBKO pacmnpnncas.

2 C. Bo6oros, JI. [TuBoBaposa, I[Ipecmynnocmo 6 Lllseyuu, «CoBerckas toctunus» 1967, Ne 6,
c. 28-29; JI.JI. AnanumaH, CKaHOUHABCKUE KPUMUHONIO2U O HPUYUHAX NPECMYNHOCMU
Hecosepuiennonemnux, «CoBeTckoe rocymapcrso u mpaso» 1970, Ne 12, c. 130-133; IIpecmynnocmo
Hecosepuennoremuux ¢ Ckanounaeckux cmpanax, pen. H.H. Konnpamikos, Hayka, Mocksa 1974.

3 9. Ummonen, IIpobnema ankoconusma 6 Pumaanouu, [B:] Hekomopwie sonpocui 6opb6bi
¢ anko2onusmMom 6 Kanumanucmudeckux cmpanax. Cooprux pegpepamuernvix nepeeodos, N3n-so BHUU
MBJI CCCP, Mocksa 1971, Ne 22, c. 19-23; K. bpyyH, PasHosuonocms nvancmea 6 CKaHOUHABCKUX
cmpanax, [B:] tam xe, c. 25-27; B. CsencoH, [Ipedynpesicoenue npecmynienuti ¢ [llseyuu, [B:]
Kpumunonoeus u yeonosnas nonumuxa, 13n-so Ul'nll AH CCCP, Mocksa 1985, c. 129-132.

4 C.C. Sluenko, Y20106HO-npasosas oxpana obujecmeentozo nopsioka no 3aKOHOOAMENbCmEy
Quunsanouu [B:] Ilpobnemsvr npasosederus. PecnybiukaHcKuil mencoy8e0oMCmMEeH bl HAYYHbIU
coopnux, Breimn. 46, Kue 1985, c. 76-85; A. PomanoB, Veonogno-ucnonnumenvnas cucmema
Dunnanouu, «ConyanucTnyeckas 3akoHHOCTE 1991, Ne 12, ¢. 60—-63.

5 O.H. Benepnukosa, Teopus u npaxmuxa 60pbobvl ¢ RPECIYRHOCIbIO: CKAHOUHABCKAS. Y20N06HO-
npasosas u KpumuHonozuueckas mooens, «l'ocymapctso u npasoy» 2008, Ne 7, c. 53-61; C.B. Ilerpu-
KoBa, [Ipecmynienus npomug dicuznu no yeonosHomy sakonooamenscmsy Lleeyuu, Januu u Hopseeuu,
[B:] IHonumuxo-npasosvie cucmemvr cmpan Eeponvt u Cesepnoti Amepuku: cpagHumenvbHvie
uccnedoganus. Meowcgysosckuti coopuux Hayumvix cmamei, Capanck 2008, c. 59-65; A.B. Bryxos,
Tocyoapcmeennas nonumuxa no 6opboe co 3noynompednenuem Hapkomukamu na npumepe [lleeyuu,
[B:] Hdesmenvrocmb npasooxpanumenbHulx 0peanog U CReyudaibHulx cayiucdh 6 cghepe 60pbOvL
C He3aKOHHbIM 0bopomom Haprkomukos: Mamepuanvl Hayy.-npaxm. koug. 18—19 oexabps 2008 2o00a,
4. 2: [Ipounaxmuka npecmynienuii 6 cgepe He3aKOHHO20 000pPOMa HAPKOMUKOG: COCMOANUE,
npobnemwvr, C3UIIK ®CKH Poccun, Cankr-Ilerepoypr 2009, c. 67-70; B.11. Bepumnus, bopvba ¢ op-
eanusogeannot npecmynnocmoio 6 Illeeyuu, [B:] Bopvba ¢ npecmynnocmvio 3a py6edlcom.
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OpHako naHHas mpoOiemMa, Mo BCel BUAMMOCTH, HAXOMUTCS HAa CaMOM HauyalbHOM
JTare CBOEro Hay4HOTO OCMBICIECHHUS.

EcrecTBeHHO, YTO B YCIOBHSAX YIIYOJSIOMIEHCS HHTETPAIlH HAIHOHAIBHBIX
H9KOHOMHK, COILHMAIBHOTO, KYJIbTYpPHOTO M 00pa3oBaTElbHOTO B3aMMOJICHCTBUS
BO3HHUKACT UHTCPEC K TEM HJIM MHBIM HAllMOHAJIbHBIM ocobenHocTIM. B aToM miane
HHTEpEeC K BOIpocaM IPecTyNHOCTH B rocynapcrBax CKaHIMHABUU BIIOJIHE
3aKOHOMepeH U He ciydaeH. OfHaKo CpeAM 3alaJHOEBPOIEHCKUX CIELHaIuCTOB
HET €AUHCTBA IO BOIIPOCY Ka4€CTBa PE3YJIbTATOB, MOJIYYaCMBbIX MOCJIC NPOBECACHUA
CPaBHUTCIBbHO-KPUMHUHOJIOTUICCKUX I/ICCJ'ICI[OBﬁHI/If/i. OT}IGHLHLIC CIICIHaJINCThI
K JaHHBIM HMCCIEIOBAHHAM OTHOCATCS CKenThdecku®. JIpyrue cumMTaroT IpoBeeHne
TaKUX HCCIIEJOBaHUI BO3MOXKHBIM, Ollarojaps CTaTUCTHUKE XXEPTB NPECTYIHOCTH,
KoTopass cobupaeTcss B cTpaHax 3amaJHoil EBpomNbl ¢ IeJlbl0 MPOBEICHUS
MCIKCTPAHOBBIX CpaBHeHI/Iﬁ COCTOsSIHUA HpeCTyHHOCTI/I7.

Tak, B pesynbrare msatu ompocoB (1989, 1992, 1996, 2000, 2004/05 rr.),
B KOTOpBIX MPHUHAJIO y4yacThe 22 eBpOINeHCKHX rocynapcrTBa, Oblia IOJNy4YeHa
uH(pOpMaNUsA O KePTBAaX NPECTYIUICHUH B 3THX CTpaHaxX, KOTOpbIe OBUIM 3aperu-
CTPUPOBAHbl HAlMOHAJBHBIMH OpraHaMu MOJUIIUU. U3 paccMaTpuBaceMbIX CTpaH
CesepHoii EBponbl, @uHIAHANA ydacTBOBaja Bo Bcex msTH, llIBeuus B udeTwipe,
a Hopserus u lanus B AByX HCCII€OBaHUIX.

Wrtak, HEe cMOTpsS Ha HM3BECTHBIE HENOCTATKU O(PHUIUATBHOU CTAaTUCTUKH
NPECTYNHOCTH, HCIOJb30BaHUE CBEJIEHUH O JKepTBaX pPa3IMUHBIX BHUIOB
NPECTYIJICHUH, PErUCTPUPYEMbIX B OpraHax HOIULUHU rocyrapcts CKaHAMHABUH,
ABJIACTCA B HACTOAMICC BPEMsA OAHHUM H3 PpAaCHPOCTPAaHCHHBIX MCETOJOB
MCIKCTPAHOBBIX CpaBHeHHﬁ, HCIIOJIb3YEMBIX TOCYHAapCTBECHHbBIMHU OpraHaMu,
3amagHBIME KPUMHHOIOTAMHS .

CormacHO O(UIIMATHHON TONUICHCKONH CTaTUCTHKE, BO BCEX CKAHIMHABCKUX
crpaHax ¢ Hadana 1960-x rr. Havajcsd MOCTENEHHBIH POCT IPECTYNHOCTH.

Eoicemecsiunbiil. UHGOPpMAYUOHHBLIL OlOIIemeHb: N0 Mamepualam UHOCmpanHou nevamu, W31-Bo
BUHUTU, Mocksa 2009, Ne 6, c. 24-29; A.B. JlyueBa, Ocobennocmu y20108HO-NpAGo6oOL
peznamenmayuu U Cmamucmuyeckozo yuema 0emoyouncme 6 Cmpamnax ¢ HAUMEHbUWUM YPOGHEeM
demckoli HacunbcmeenHou cmepmuocmu: I epmanuu, Hopseauu, [llseyuu, «Poccuiickuii cieqoBareiny
2011, Ne 3, c. 32-35; C.U. Beiibepr, Veonosnas nonumuxa CKAHOUHABCKUX CMpaH 6 obiacmu
npomugooeticmeus. koppynyuu, [B:] [Jeamervnocms opeanos 2ocyoapcmeeHHOU eiacmu no
NPOMUBOOCUCNEUIO OP2AHUZ08AHHOU npecmynHocmu: mamepuanvt V Meoxcoynapoonoii HayuHo-
npakmuueckoll unmeprem-kougepenyuu. Examepunbype, 26 mapma — 3 anpens 2013 2., Ypai. uH-T
¢dunmunan PAHXul'C npu Ipesunenre PO, Exatepunbypr 2013, c. 22-29.

6 M.F. Aebi, Measuring the Influence of Statistical Counting Rules on Cross-National Differences
in Recorded Crime, [B:] K. Aromaa, M. Heiskanen (eds.), Crime and Criminal Justice Systems in
Europe and North America 1995-2004, Publication Series a 55, HEUNI, Helsinki 2008, c. 196-214.

7 1. van Dijk, The World of Crime. Breaking the Silence on Problems of Security, Justice, and
Development Across the World, Sage Publications, Los Angeles — London — New Delhi — Singapore
2008, c. 41.

8 C. Tavares, G. Thomas, F. Bulut, Crime and Criminal Justice, 2006-2009, “Focus” 2012, Ne 6,
Statistics Eurostat 2012.
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Haumensinee yBennueHHe HaONIOAANoOCh MO TaKOMYy BHIY MPECTYIUICHUH, Kak
yMBIIIJI€HHBIE YOUHCTBAa, OJHOBPEMEHHO CTPEMHUTENbHO YBEJIMYHMBAJIOCH
KOJIMYECTBO Tpadexeld. DTO 0Ka3aioch 0COOCHHO 3aMETHBIM Ha (oHe KoHma 1950-x
IT., Korna orpabieHus B crpaHax CeBepHoil EBpombl B MOMUIEHCKHX CBOAKAX
BCTpEYaIuCh A0BOJbHO peako. K mpumepy, B 1960 . B ueTblpex CKaHAMHABCKUX
cTpaHax OblI0 3apeructpupoBano 1200 rpabexei. Ho mpu 3ToM HE0OXOAMMO
OTMETHUTH, YTO YPOBCHb 3apETUCTPHPOBAHHEIX rpadekeil B rocymapctBax CkaHIH-
HaBuu K Havany 2010 . ocTaBajcsi HECKOJIBKO HUKE CPETHEEBPOIIEHCKOTO.

OnHako OTHENBHBIC CKAHAMHABCKHUE CHEIUANUCTHI MPEJOCTEPEraT OT ONepH-
POBaHMs UCKIIIOUUTEIBHO arperupoBaHHBIMU MOKA3aTeIMU YPOBHS HACUIbCTBEHHON
pecTynHOCTH B rocyaapetax CeepHoii EBporbl”.

He cnyuaiino B mociiejHee BpeMsl B UCCIIEOBAHUIX IIBEACKUX KPUMHHOJIOTOB
aKIICHTUPYETCS BHUMAaHUE HAa HEOOXOAMMOCTH BBIJCICHHUS U3 00IIed Macchl
MIPECTYITHUKOB, COBEPIUMBIINX HACHJIBCTBEHHbIE NPECTYIUICHUS, NPEACTaBUTENEH
TUTYJIBHOM Macchbl, C OMHONH CTOPOHBI U UMMUIPAHTOB — C JPYyTOM.

OrpaHu4yuM aHaIM3 NpoOJIeM MPECTYMHOCTH B rocyaapcrBax CKaHAWHABUH
paccMOTpEHHEM CUTYallMH C YMBIIIJICHHBIMH YOUHCTBAMH.

B cratuctuky yoOwiictB B rocymapctBax CeBepHOW EBpomBI BKIIOYAIOTCS
COOCTBEHHO yOmMiicTBa, MOX KOTOPHIM MOHHMAETCS MPETHAMEPEHHOE MPECTYIMHOE
JiesiHUe, HACHJIHE CO CTOPOHBI OJHOTO MM HECKOJIBKUX YeJIOBEK, NMPHUBOISIICE
K CMEpTH KEPTBBI WIH JKEPTB; NeTOyOMiicTBa; pa30oiiHble HamageHusi, KOTOpPbIe
COIIPOBOXKIACTCSI THOGNBIO TOTO, HA KOTO OCYIIEeCTBICHO HamaneHwe. [lormOrme
B pe3ylbTare HeNpelyMbIIIICHHBIX YOUICTB, THOENb BOAUTENECH, HAXOIMBIINXCS
B COCTOSIHMH aJIKOTOJILHOTO OTbSHEHHS B MOMEHT YIPaBJICHUS aBTOTPAHCIOPTHBIM
CPE/ICTBOM, a TaKKe IJIUIA, MOCATHYBIIHNE Ha UYXKYIO JXH3Hb HJIH COOCTBEHHOCTH
U B pE3yJbTaTe Yero MOTHOIINE, eCH 3TO OyIeT ONMpPEAeTICHO CYIOM, B CTAaTUCTHKE
KPUMHHAIBHBIX YOUNHCTB HE YYUTHIBAIOTCA.

Ha cnenyromeii auarpamme (puc. 1) mpencraBieHa ITUHAMHKA 3apeTUCTPUPO-
BaHHBIX IOJULEHCKUMU OpraHaMH YMBIILJIEHHbIX yOouiictB B @unisunuu u Llse-
uu 3a iepuoj ¢ 1950 . mo 2010 10

9 P.L. Martens, Immigrants, Crime, and Criminal Justice in Sweden, [B:] Crime and Justice,
vol. 21: M. Tonry (ed.), Ethnicity, Crime and Immigration: Comparative and Cross-National Perspecti-
ves Crime and Justice, University of Chicago Press, Chicago 1997, c. 183-255.

10 H. von Hofer, T. Lappi-Seppild, L. Westfelt, Nordic Criminal Statistics 1950-2010. Summary
of a report, 8th revised edition, Kriminologiska institutionen, Stockholms universitet, Stockholm 2012,
c. 31-32.
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Puc. 1. KonryecTBo moruOImmx B pe3yasrare yMbIIUICHHBIX YOuicTB B Ouuistaanu u LlBerun,
1950-2010 rr.
Hcmounux: H. von Hofer, T. Lappi-Seppéld, L. Westfelt, Nordic Criminal Statistics 1950-2010. Summary
of a report, 8 revised edition, Stockholm 2012, c. 31.

Wrtak, B CTaTHCTHKE 3apeTUCTPUPOBAHHBIX YOMHCTB B (DUHISIHINHU, Kak
B 3epKajic OTPA3WIUCH T¢ OOJBIINE COIMATbHBIC U3MCHEHHUS, KOTOPBIC TPOUCXOIUITH
B TI0CJIeBOEHHOM (prHCKOM obmiecTBe. Cpeu 3THX MPOIECCOB Hanbosee 3HAUUMYHO
poib chirpana yckopupmasics B 1960-1970-¢ rr. ypOanusanus. Ha mpoTsokeHum
1980-x rr. HaOmroganach HEKOTOpas CTAOWIHM3alUs YPOBHS OTICIbHBIX
MPECTYMICHUN MPOTHB COOCTBEHHOCTH, YTO HAIILJIO CBOE BBIPAKEHHE B COKpAIlCHUH
YyUCcia 3apeTHCTPUPOBAHHBIX KpaxX. B To ’ke Bpems mojuielckas CTaTUCTHUKA
OTMEYaeT HEYKJIOHHBIN POCT MPECTYIUICHUH MPOTUB JTMYHOCTH.

Hanpumep, ¢ Hagana 2000-X IT. cpeTHETO/I0BOE YKCIIO YOUICTB KOeOaioch OT
103 mo 155. YbuiicTBa puKcHpoBaINch cpefn O0e3padOTHBIX CPETHUX JIET, MYKUUH
— MPEJCTaBUTENeH COIUATBLHOTO «JIHA», MMEBIINX aJKOTOJIbHYIO 3aBUCUMOCTh. Eie
OJIHO CJICJICTBHE 3HAUUTEIBLHON MEKPETrHOHATBHOW CONHUATIbHO-3KOHOMUYECKOH
nudppepennuanuu B DPUHISHANM — HaHOOJbIICEe KOJIMYECTBO YyOUMCTB
PETUCTPUPYETCS B CEBEPHBIX M BOCTOYHBIX PETMOHAX CTPAHBI.

OnHoli M3 ocoOeHHOcTed pas3BuTHs yoOmiicTB B llIBennu 3a 0003HauEHHBIH
XPOHOJIOTUYECKHUI IMEPUOJl SIBUJIOCH MOCTOSHHOEC YBEIMYCHUE KOJIHUUYECTBA
pa300MHBIX HAMaJACHUH C JICTATBLHBIM HCXOJOM KEPTBBI NPECTYIJICHHUS. Takxke Kak
1 B OUHIAHANU, JAaHHOE MPECTYIUIEHHE OKa3alloCh XapaKTEPHBIM ISl TEPPUTOPHIA
¢ Hanbomee BBICOKMM YPOBHEM ypOaHU3aIIUU.

Ha cnenyromem rpaduke (puc. 2) oTtoOpakeHbl KoJicOaHHUS YpOBHS
YMBIIIICHHBIX yOuicTB B pacuete Ha 100 000 uenoex HaceiaeHus B DUHISHIUH
n IBennu 3a nepuox 1950-2010 !l

T Tam xe.
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Puc. 2. YpoBeHb yMmbIlIeHHBIX yOuiicTB B pacyere Ha 100 000
HaceneHus B cTpaHax CkanamnaBuu, 1950-2010
*Caenenus 06 yposHe youiicts B llIBennu 3a 1993-2001 rr. oTCYTCTBYIOT.

HUcmounux: H. von Hofer, T. Lappi-Seppéld, L. Westfelt, Nordic Criminal Statistics 1950-2010. Summa-
v of a report, 8™ revised edition, Stockholm 2012, ¢. 30.

o

CIIOBCK

Ha mnpencraBneHHoMm Bwile TpaduKke BBISBICHA NUHAMHKA 3apeTUCTPH-
POBAHHOTO YPOBHS YMBIIIJICHHBIX yOwiicTB B pacuere Ha 100 000 yenoBex
Hacenenuss B Januu, Hopserum, llIBenun m OUHIAIHOAUUM Ha OPOTAKECHUU
OTHOCHTEJIBHO MPOJOKUTEILHOTO XPOHOJIOTHYECKOTO OTpe3ka BpeMeHH. B menom,
MOXHO OOpaTHTh BHHUMaHHE Ha TO, YTO JlaHHBbIC ToKa3aTenu B DUHISHIHH
u llIBenmu B 0003HAYCHHBIH XPOHOJOTHUECKUN TMEPHON OBbLIM CTAaOWIBHO BEHIIIE,
Hexenu B Jlanmum w Hopeeruu. B To e BpeMs ypOBEHb YMBIIIJICHHBIX YOUHCTB
B OuuinsHauy yamie ObL1 Beimie B Ourisaanu, Hexxkenu B Ilseruu. MckiroueHne
cocTaBmIM TOAbKO KoHel 1970 — nauano 1980-x IT., KOorjga mBeIcKas MOJIMICHCKas
CTaTHCTHUKA 3a(UKCHpOBalia HEMPOJOJKUTEIbHBIH BCIICCK KPHUMHHAIbHBIX
yOWiiCTB B CTpaHe.

He cnyuaitHo mpoOiemMbl HACHIBCTBEHHOW TPECTYMHOCTH BooOIIe, a yOuicTB
B YAaCTHOCTH YK€ JIaBHO MPUBJICKAIOT K cebe BHUMAaHHE HAyYHOTO COOOIIEeCTBa
B CKaHJMHABCKUX TOCyIapcTBax. BechMma XapakTepHO B ATOM IUIAHE pPa3BUBAIHCH
KPUMHHOJIOTHUECKHE UCCIIEeOBaHMs B DUHIISTHINY.

be3 mpeyBenuueHHs MOXHO CKa3aTh, YTO COBPEMEHHBIC PAaOOTHI (UHCKUX
aBTOPOB, TIOCBAIICHHBIC TAHHOMY BHJy MPECTYIUIEHUH, BOCXOIAT K TPyAaM CBOETO
HW3BECTHOTO COOTEYECTBECHHHUKA, CIEIHAIUCTa MO IpobdiieMaM MPecTyIHOCTH
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B. Bepkko (1893-1955), kotopbie Obiin omyoOnukoBanbsl B 1930-x — Hauvane
1950-x rr. 12

B cdepe ero mccrmemoBareqbCKMX HHTEPECOB HAXOAIIUCH MPOOIESMBI
NPUYNHHO-CICICTBEHHBIX CBS3eH OOIIECTBEHHOIO PA3BUTUS M HACHIbCTBCHHOM
NPECTYNHOCTH, HOTpPEeONEHUE aJKoTods W yMBIIMIIEHHbIEe yOuiictBa. Ho
HanOONBITYI0 M3BECTHOCTh €My IPHHECITH PadOTHl CPaBHUTECIHHO-KPUMHHOIOTH-
YECKOT0 XapakTepa.

[Tocne cmeptu B. Bepkko B (MHCKONH KPUMHHOJIOTHYECKOW HayKe BO3HUK
CBOCOOpa3HBIN TIEpEPhIB, M0 BCEH BUAUMOCTH, CBSI3aHHBIM C OTCYTCTBHEM B HAIIHO-
HaJIbHBIX MaclTabax y4eHOro Takoro ke ypOBH:.

Ha pybexe XX—XXI BB. HauMHAETCS HOBBIH NMEPHOJ B Pa3BUTUH KPUMHHO-
noruueckord Hayku B DunnsHauu. J{ns paborT (UHCKUX aBTOPOB ATOTO Mepuoja
X. Xakko, JI. Kususyopu, M. Jlextu, JI. CaBonaitnena, T. BunaiiHena xapakTepHsbI
NPEUMYIIECTBEHHO SMIHUPUYECKAN XapakTep, MHOTO(GAKTOPHBIH aHaIu3
peCTyHHOCTH 2,

brnarongapst 3TuM M psay APYTHX CHEIMANNCTOB OBIIM BBISIBICHBI OCOOCHHOCTH
TEePPUTOPUANBHOTO pacmpeneneHus youiicts B Puunsaaun u lIsenun. B cre-
ayronieil Tabiauue NpUBOASATCA CBEIEHUS O paCIpelesieHHH MeCT COBEpLICHHS
KPUMHHAIBHBIX YOMICTB B JTHX CTpaHaxX, 3aperHCTPHPOBAHHBIX IONUICHCKIMHI
opranamu B 2003-2006 rr. (Tabmn. 1).

CKaHIWHABCKUE CIENUATHCTHI, XapaKTepu3ys O0COOCHHOCTH YMBIIUICHHBIX
yOWIICTB, 3aperucTpUpOBaHHbIC opraHamu monunuu Puansagun u llBenun,
OTMEYaloT MX OONBIIYI0 YacTOTY COBEPIICHMS B KMJIBIX MOMELICHUSX, TOTJA Kak,
HanmpuMmep, B Hunepnangax yOuiicTBO ropasmgo wamie, 4eM B 3THX CTpaHax
COBEpIIAeTCS Ha OTKPBITOM IMPOCTPAHCTBE: Ha YIMLAX, B Iapkax, Jiecax H Jp.

O6HI€CTB6HHBIX MeCTaX14.

12y, Verkko, Henki-ja pahoinpitelyrikollisuuden kehityssuunnan ja tason mddrddmisestd I. Su-
omi ja sen naapurimaat. Tilastollis-metodologinen tutkimus, Helsinki 1931; Homicides and suicides in
Finland and their dependence on national character, “Scandinavian Studies in Sociology” 3, G. E. C. Gads
Forlag, Copenhagen 1951.

13 H. Hakko, Seasonal Variation of Suicides and Homicides in Finland — with special attention to
statistical techniques used in seasonality studies, “Acta Universitatis Ouluensis” Ne 583, Oulu 2000;
J. Kivivuori, Sudden Increase of Homicide in Early 1970s Finland, “Journal of Scandinavian Studies in
Criminology and Crime Prevention” 2002, Ne 3 (1), c¢. 6-21; J. Kivivuori, Suomalainen henkirikos.
Teonpiirteet ja tekojen olosuhteet vuosina 1988 ja 1996, “Oikeuspoliittisen tutkimuslaitoksen julkaisu-
ja” vol. 159, Helsinki 1999; J. Kivivuori, M. Lehti, Homicide Followed by Suicide in Finland: Trend
and Social Locus, “Journal of Scandinavian Studies in Criminology and Crime Prevention” 2003, vol. 4,
c. 223-236; J. Savolainen, Inequality, Welfare State, and Homicide: Further Support for the Institutio-
nal Anomie Theory, “Criminology” 2000, Ne 38, c¢. 1021-1042; T. Viljanen, Henkirikokset Suomessa
vuosina 1970-79, “Oikeuspoliittisen tutkimuslaitoksen julkaisuja” vol. 60, Helsinki 1983.

141, Kivivuori, Suomalainen henkirikos...; M. Lehti, Henkirikokset 1998-2000. Tutkimus poliisin
tietoon vuosina 1998-2000 tulleista henkirikoksista, Tilastokeskus, Helsinki 2002; M. Rying, Dddligt
vald i Sverige 1990-96, Stockholm 2000.
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Tabmuma 1
Mecra rubenu oT KpUMHHAIBHBIX YOUICTB MY>KUKMH W skeHIHH B Ounisuanu u LBeruu,
2003-2006 rr.

Dunnanaus IBenms
MecTo CoBepLICHHs MY)KYHHBI JKCHIL[MHBI MY>KYUHBI SKCHILHHBI
yOwuiicTBa . . . .

s le | i s | B s | 5|
J1oM KepTBbI 118 33 83 61 87 41 89 70
Apyroe, ne cobersentoe | ¢ 36 30 22 45 21 11 9
JKHITUIIE
Yapexenue, 7 2 1 1 7 3 3 2
OOIIEKUTHE
JIn4aHbIi aBTOMOOHITB 5 1 - - 4 2 4 3
Marasus, pecropal 24 7 1 1 8 4 4 3
Pabouee mecTo — — - - 4 2 2 2
Orenb, MOTENb 1 0,3 — — 1 0,5 — —
[apk, sec 39 11 12 9 11 5 7 6
Ynuua, nopora 24 7 5 4 43 19 6 5
Jpyroe 6 2 4 3 3 1 1 0,8
Beero yeranoseno 350 100 136 100 213 100 127 100
CllydaeB
OcTaJioch HEBBISICHEHO 5 1 - - 9 4 6 5
OO0111E€ KOJIMYECTBO 355 136 299 133
TMOTUOIINX

Hcemounuxu: S. Ganpat, S. Granath, J. Hagstedt, J. Kivivuori, M. Lehti, M. Liem, P. Nieuwbeerta,
Homicide in Finland, the Netherlands and Sweden. A First Study on the European Homicide Monitor
Data, Stockholm 2011, c. 48, 49.

Obpamjaer Ha ce0sf BHMUMaHHE TOT (PaKT, YTO NPOIEHT MOTHOIIUX OT
KPUMUHAJIBHBIX YOWHCTB B JKMJIBIX HMOMENICHHUSIX OBUI BBHICOKUM B CpPAaBHECHUU
C APYTMMH MecTaMH YOHWIICTB, YCTAaHOBICHHBIX TONHUIMEH. B To ke Bpems moms
KEpTB, MOTHOIMINX OT JAHHOH MPHUYMHBI CMEPTH, B COOCTBEHHOM jaoMe, Oblia
3HauuTeIbHO BbIle B [lIBenuu, yem B OUHISHINN.

[IpumeuarensHo, 4TO AN (UHHOB PHUCK CTaTh KEPTBOIl yOWICTBa HE B CO-
OCTBCHHOM JKHIJIOM ITOMENICHHH OKa3ajcCsi B JTOT IEPUOJ 3HAYUTEIHHO BEIIIE,
HeXeNnu y IBeaoB. UTo KacaeTcsi YMBIIIJICHHBIX YOMHCTB, 3a(MKCHPOBAaHHBIX
IPOTHB KEHIIMH B 9THX CTpaHaX, TO OHHU MPOM3OLUIM B OOJBIIMHCTBE CBOEM B HX
COOCTBEHHBIX IOMaX. DTH MOKa3aTeIH OKa3aJUCh BBIIIE, YeM y MY)KUMH, TIOTUOIIHX
0T yOWICTB.

[MpoGnema BIUSIHUS 3J10yNOTPEOICHNST ANKOTONsI HA YPOBEHb HACHIILCTBEHHOM
HPECTYITHOCTH, B TOM 4YHCJIe W YOMHCTB JJaBHO NPHBJIEKAeT BHUMaHHE Hay4yHOIl
KPUMHUHOJIIOTHIECKOH OOIMIECTBEHHOCTH BO BceM Mupe. CIErUanucThl U3 CTPaH
CesepHoii EBpoITEI B 9TOM IUTaHE HE OCTANUCH B CTOPOHE.

B kadecTBe mpumepa COIIIEMCS Ha CIEIYyIOIIHE JOBOJIbHO OOCTOSATENIbHBIE
HCCIIE/IOBAaHMS 110 TPOOJIEMaTHKE B3aHMOCBSI3H MEXKIY aJIKOTOJIEM M YMBIIIIEHHBIMH
yowuiictBamu B OUHISTHIINN.
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B crarse M. Oponena, I1. Haxonel u JI. TunxoHeHa npeacTaBieHbl pe3yJbTarhl
UCCIICIOBAHMS, KOTOPOE YCTAaHOBHIIO TECHYIO B3aHMOCBSI3b MEXIY YIIOTPEOICHHEM
AJIKOTOJIsI U COLMAJbHO-ICUXOJIOTHYECKUMHU PacCTPOHCTBAMHU, arpecCHUBHBIM
nosesieHHeM y 693 u3 994 mpecTymHUKOB, 3aAEp’KaHHBIX (UHCKOM momunueil 3a
COBEpIIEHHE KPUMHHAIBHBIX YouiicTB !>,

B 1998 r. beuia onyonukoBana padora b. bpucmapa u b. beprmana, B kotopoi
OHHU TIPOJOJDKWIIM W3YYCHHUE BIMSHHUE ANKOTONS Ha POCT KPUMHHANBHBIX YOMICTB
¥ BBEJIM TIOHATHE «PUCK TOBEIEHUECKOTO paccTpoiicTpan !0,

®unckue kpumunonoru . Kususyopu, M. Jlextu TmiareapHOMY aHalIu3y
MOIBEPTIN MPOOJIEMBI aJKOTONU3MA, COIHMAIbHO-IeMOorpadudecKkue H3MEHEHUs,
MaprUHATU3AINAI0 HACENICHHUS W WX BIUSHHE HAa YPOBEHb YMBIIUICHHBIX YOMICTB
B cTpane!’,

N3y4as pabOThl (PUHCKUX CIEIHATIUCTOB, MOCBAIICHHBIC PA3IMYHBIM aCIEKTaM
POJIM AJIKOTOJIA Ha KPUMUHAIBHYIO CUTYyallMI0 B CTpaHe, Helb3s 000MTH CTOPOHOM
eme OJHO HccienoBaHue. B crarbe m3BecTHbIX crneuunanuctoB @. Jlynerra,
A. Tlentuna, C. Capma Ha OONBIIOM CTATHCTUYECKOM MaTepHalle aHAIU3UPYeTCs
pOJNb aJKOTONBHON HMHTOKCHKAIMU B Pa3lMYHBIX BUJAaX HACUIbBCTBEHHOH
cMepTHOCTH HaceneHuss OuHisHIUU B niepuon ¢ 1987 1. mo 1996 1.: HecuacTHBIX
cIIy4aeB, CaMOyOHICTB, YOUICTB.

[IpoBeeHHOE MMHU HCCIEAOBaHUE TO3BOJUIO YCTaHOBUTH, uTo Ooinee 70%
MYKYHH, MOTHONIMX B pe3ynbTare pa30oHHOTO HamaIeHWs, B KOTOPOM OBLIN
HCII0JIb30BaHbl KOJIOLIE-PEKYIIHE IMPEAMEThl, CTalIH XKEePTBAMH IPECTYIHUKOB,
HAXOJIUBIIUXCSI HA MOMEHT COBEPIUICHUS NMPECTYIUICHHUS B COCTOSIHUU AJIKOTOIBHOTO
OombsiHEHUs. 25% SKEHINMH NMOTHOIIMX B pe3yiabTaTe pa300HHOr0 HamajacHUS,
B KOTOPOM IMPECTYIHUK HCIIOIb30BaJ] OTHECTPENbHOE OpYyXKHE, TaKkKe CTalld
JKEpTBAMHU JHuIa, MpeOBIBaBIIETO HAa MOMEHT COBEPIICHUS MPECTYILICHHS
B COCTOSIHHH alIKOTOJIEHOTO OTbSHEHHS ®,

B omy6nukoBanHoM B 2000 1. ucciaeaoBaHny MBEACKUI KpuMuHOIor M. Paunr,
a 3areM u C. I'panar B cBoeM 0030pe 3a 2012 1. oTMeyany, 9to mpakTudecku B 40%
YMBIOIJICHHBIX YOHICTB, 3apeTUCTPHUPOBAHHBIX MIBEACKOH KPUMHUHAIBHOU

CTATHCTHKOM, TIPECTYITHUKH 310yNIOTPeOsIIH ankoroneM u 25% Gbimi HapkomaHamu!®.

15 M. Eronen, P. Hakola, J. Tiihonen, Mental Disorders and Homicidal Behavior in Finland,
“Archives of General Psychiatry” 1996, Ne 53, ¢. 497-501.

16 B, Brismar, B. Bergman, The Significance of Alcohol for Violence and Accidents, “Alcoholism:
Clinical and Experimental Research” 1998. (Suppl. 7), Ne 22, ¢. 299-306.

17°J. Kivivuori, M. Lehti, The Social Composition of Homicide in Finland, 1960-2000, “Acta
Sociologica” 2006, Ne 49 (1), c. 67-82.

I8 P Lunetta, A. Penttila, S. Sarna, The Role of Alcohol in Accident and Violent Deaths in
Finland, “Alcoholism Clinical and Experimental Research” 2001, Ne 25 (11), c. 1654-1661.

19 M. Rying, Utvecklingen av dédligt vald i néra relationer, Stockholm 2007, c. 6; S. Granath,
Homicide in Sweden, [4:] M. Liem, W. Pridemore (eds.), Handbook of European Homicide Research:
Patterns, Explanations, and Country Studies, Springer, New York 2012, c. 405-420.
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B 2008 r. mBenckuit cnenuanuct BaH Xodep omyOnMKOBaN HUCClEIOBaHUE,
B KOTOPOM OH TMPOCJEINI B3aUMOCBSI3b MEXKJIy 00beMaMH CpEIHEIYIIEBOTO
MOTPEOICHUST AJIKOTOJIST U YPOBHEM 3aperucTpupoBaHHbIX yoOuiicte B IlIBenmu 3a
nepuox ¢ 1750 mo 2005 rr.20

®duHCKHE U NIBEACKUE CIIEIUATUCTHI B KA4€CTBE OJHOTO U3 (PaKTOPOB, KOTOPBIi
OKa3bIBaeT BO3JCHCTBHE HA KOJIeOaHHs YPOBHS HACHJIBCTBCHHOW MPECTYITHOCTH,
B T.4. U yOWHCTB, Ha3bIBAIOT MPOOJEMBI 3aHSITOCTH M HapacTaHue Oe3pabOoTHIIBI.
B cruenyromei Tabnuie npejpcraBieHa MHGOpPManus O COLHAIBHO-TPYIOBOM
CTaTyCcC NMPECTYINMHHUKOB, COBCPIIMBIINX YMBIIIJICHHBIC Y6HﬁCTBa B CDI/IHJ'ISIHI[I/II/I
u lBenuu (Tabdm. 2).

Tabmuma 2
OTHOIIEHUE K 3aHATOCTH JIMII, COBEPIIMBIINX YMbIIUICHHBIE youiictBa B @unisnaun u llBerun
N DUHIIHIUS [Isenus
Commansisii crarye 1998-2000 2002 19901998
MIPECTYITHUKA
Yel. % e % Yel. %

3aHATbIC 76 16,7 14 19,4 194 29,3
BespaboTHbIE 230 50,5 37 51,4 303 45,8
Cocrosiiue Ha y4yeTe
B areHTCTBax I10 72 15,8 10 13,9 88 13,3
COJICHCTBHIO 3aHSITOCTH
CryneHTsl 54 11,9 6 8,3 44 6,6
Ilencuoneps! o 23 5.1 5 6.9 29 44
CTapoCTH
Hpyrue - - - - 4 0,6
Bcero 455 100 72 100 662 100

Hcemounurxu: J. Kivivuori, Suomalainen henkirikos. Teonpiirteet ja tekojen olosuhteet vuosina 1988 ja
1996, "Oikeuspoliittisen tutkimuslaitoksen julkaisuja” 159. Helsinki 1999; M. Rying, Dddligt vald
i Sverige 1990-1998. En deskriptiv studie. Kriminologiska institutionen, Stockholms universitet,
Stockholm 2000, c. 176.

Kak BUJHO M3 BBINICTIPUBEICHHBIX CTATUCTHYECKUX TOKa3arenel, Oe3padboruna
B JaHHBIX CKaHAWHABCKHX CTpPAaHAX OKa3bIBAET JOBOJIBHO CEPHE3HOE BIHMSIHUE HE
TOIHKO Ha OOIIYyI0 KPUMHHAIBHYIO CHUTYallHi0, HO KaTaJU3MpyeT B CO3HAHUU
OTACJIbHBIX I'paKJaH YCTaHOBKH Ha COLMUAJIBHO-ACCTPYKTHBHOC MOBEACHUEC, BIJIOTH
JI0 YOUHCTBA IPyToro 4enoBeKa.

Eme omHo# M3 ocoOeHHOCTEH pPa3BUTHSA KPUMHUHOJIOTHYECKHX HCCIICIOBaHUH
CKaH/AMHABCKHX aBTOPOB J3TOTO MEpHOJa SBHJIOCH IOABICHHE PabOT, KOTOpPHIE
HOPEACTABISIOT c000i cBOCOOpa3HBIH CHHTE3 KPUMHMHOJIOTHH M COIIMAIBHO-
UCTOpHUECKOTO HccnenoBanus. Hampumep, ¢uncknit cnennanuct X. FOmmkaxrac
MIPEANPUHSAT TIONBITKY OOBACHHUTH KOJIEOaHUS YPOBHS YMBIIIJICHHBIX yOMHCTB Ha
TIPOTSKEHNH OTHOCHTENBHO MPOAOKHTETLHOTO XPOHOTOTHYECKOTO Tieprofa’! .

20 H. von Hofer, Brott och straff i Sverige. Historisk kriminalstatistik 1750-2010, Kriminologiska
institutionen Stockholms universitet, Stockholm 2011.

21 H. Ylikangas, Major Fluctuations in Crimes of Violence in Finland, “Journal of Scandinavian
History” 1976, Ne 1, c. 81-103.
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Pa3BuTHe KPUMHHOIOTHYECKUX HCCIECOBAHUN, MOCBAIICHHBIX HACHIbCTBEH-
HoH mpectynHocTtd B IlIBeruu Bo BTOpoil monoBuHe XX — Havane XXI cronerus,
BBISIBIJIO CBOM OCOOCHHOCTH.

Ha npotskeHUn MocInenHUX IECATHISTHIH B 9TOW CTpaHe ObUIO OmyOINKOBaHO
3HAYUTENBHOE KOJMUYECTBO HAYUHBIX HCCICAOBAHUI, KOTOpBIC MOJBEPTAIOT JAHHOE
MIPECTYIUICHHE MHOTOCTOpOHHeMY aHanu3y. Tak, M. Paumnr B mepuonm ¢ 2000 mo
2007 rr. omyOIMKOBal TPH BeChMa COAEpIKATEIbHBIE PA0OTHI, B KOTOPHIX OH
00CTOATENBHO paccMOTpeN KoJeOaHMsI YPOBHS 3aperHCTPHUPOBAHHBIX YOHUIICTB
B UIBermu B 1990-1996 rT., 0cobeHHOCTH YOUHCTB Cpeay JrONeH, HaXOMUBIIMXCS
B PA3IMYHON CTETeHH MHTHMHBIX OTHONICHHAX 22,

B cruenyrome#t Tabmuie COOEpKHUTCS CTATUUCCKUU MaTepual, HILTIOCTPH-
pyromuil nmonuueickyto cratuctuky @PuuiasHauu u lIBenuu mo Bompocam
B3aMMOCBSI3€il MeXTy JMIIOM, COBEpPIIUBIINM YOUICTBO U €ro *epTBoii (Tadm. 3).

Tabnuua 3
OTHOIICHUS MEX/Ty TPECTYITHHUKOM, COBEPIINBIINM YOUICTBO, U €r0 KEPTBOI
B Ounmstaauu (1998-2000) u [lsermu (1990-1998)
DUHISHIUS [Berus
OTHOLL[CHI/IH IIPECTYIMHUKA B pacyere B pacyeTe
1 JKEPTBBI nperz:Tyli]neHm B % ot obmero Ha 1(;30 000 gemn. B % ot obmero Ha 1(;)0 000 yen.
KOJI-Ba KOJI-Ba
HACEJICHUsI B TO HACEJICHUsI B TOJT
Bcero 100 100
B Tom fmene: 22,3 0,6 24,0 03
CEKCyaJIbHbIN IIapTHEP
YJIeH CEMbHU 12,9 0,3 17,0 0,2
HE 4JIEH CEMbHU 63,9 1,7 59,0 0,7
3HAKOMBIH 55,2 1,5 42,0 0,5
paHee He 3HAKOMBIit 8,8 0,2 17,0 0,2

Hemounuxu: J. Kivivuori, Suomalainen henkirikos...; M. Lehti, Henkirikokset 1998—-2000. Tutkimus polii-
sin tietoon vuosina 19982000 tulleista henkirikoksista, ,,Oikeus” 14, Tilastokeskus, Helsinki 2002.

Hrak, C. I'panar cuumrtaeT, 4To0 OONBIIMHCTBO M3 BCEX PETUCTPUPYEMBIX
nonuneiickumu opranamu llIBennu ciy4aeB yMBIIUICHHBIX YOHHCTB IPOMCXOIUT
MEXy JIIOAbMHU, KOTOpbIe B OOJBIIMHCTBE CBOEM COCTOSUIM JINOO B POJICTBEHHBIX
CBSI3AX, NUOO OBITM ONM3KO 3HAKOMBI MM MPEOBIBAIIM B MHTUMHO-TIAPTHEPCKHUX
oTHOmIEHHAX 23,

[lIBeackuMH CTIEIMANNCTaMH Takke OBLIO BBIABICHO TO, YTO 3a MOCIEIHUE TPH
JIeCATUIETHS 4acTOTa M OCHOBHBIC XapaKTepuUCTHKH yOuiicTB B llIBenmm He
IpEeTEepIeIn CePhE3HBIX M3MEHEHHUH, XOTS KOIHMUECTBO JKCHIMH, MOTHOIINX OT PyK
OBIBIIMX MHTUMHBIX mapTHepoB B Hawanme 2000-X TIT. oka3ajmach Jake MEHBIIE,
Hexenu B 1970-x rr.

22 M. Rying, Dédligt vdld, [B:] Brottsutvecklingen i Sverige fram till dr 2007, Stockholm 2008,
c. 23-42; Dédligt vdld i néra relationer, Stockholm 2001; Dédligt vald i Sverige 1990-96, Stockholm 2000.

23 3. Ganpat, S. Granath, J. Hagstedt, J. Kivivuori, M. Lehti, M. Liem, P. Nieuwbeerta, Homicide
in Finland, the Netherlands and Sweden. A First Study on the European Homicide Monitor Data,
Stockholm 2011; S. Granath, Homicide in Sweden..., c. 405-420.
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Eme B Havane 1990-x rr. B paGorax IT. Buxctpéma u X. Ban Xodepa?* Guuia
MpeANpUHSTA MONbITKA COEIAMHMUTH J(Ba IOAXOAAa — COLMOJIOTHYECKHH M HCTO-
pUYECKUH — K BBISBICHUIO MPUYMH H 3aKOHOMEpPHOCTEH KoyieOaHWs YpPOBHS
3aperucTpUpPOBaHHBIX yomiicTB B I1IBennu.

Tax, I1. Bukctpém, aHanu3upyst tuHaMUKy youiicTB B CTokroibme 3a 1951-1987
IT., HAmeNl, 9YTO 3TH KOJeOaHUsS BO MHOTOM OBLIM CBSI3aHBI C MPHTOKOM
HMMUTPAHTOB, OT/AEIbHBIE MPEICTABUTEIM KOTOPBHIX OBLIM apecTOBaHbl OpraHaMH
MOJUIIMHN 32 COBEpIIEHHE HACHUIBCTBEHHBIX MpecTyIuieHud. [lpu atom Oombrias
4acTh U3 MPECTYMHUKOB-MMMUIPAHTOB HMENA AIKOTOIbHEIE IPOOIEMBIZ.

B 1990-2009 rr. 3amajgHass KpPUMHUHOJIOTHUYECKAsT MBICITh TOIMOJHHUIACH
JOBOJIPHO OPUTHHATIBHBIMU paboTaMu mBeackoro cnenuanucta JI. Jlenke, B koTo-
pPBIX OH BBIIBUHYJ KOHIEMIIMIO, COTIIACHO KOTOPOH YpPOBEHb HACHIbCTBEHHOM
MPECTYIHOCTH B OOIIECTBE B OTMPENEICHHON CTENEHU 3aBUCHT OT OOIIeH MOJUTUKH
BracreiiZ®,

OH yTBEep)KIAeT, YTO IMOTUTHICCKHE OOCTOSATEIBCTBA, OMPENEIIAIONINE YPOBCHD
HACHJILCTBEHHOM MPECTYIMHOCTH B 00IIECTBE, MOTYT OBITh pa3/ieiCHbl Ha JIBa BUA:
CO3/IAOIINE HACUIINE HAMPSIMYIO M OIOCPEAOBAHHO.

K nonutuyeckuM 00CTOATENHCTBAMH, KOTOPBIE CIIOCOOCTBYIOT BOCIPOU3BOICTBY
HAaCWJIbCTBEHHOM MPECTYNHOCTH B OOLIECTBE HANpPsMYIO, OH IMPEJIaraeT OTHOCHUTD
CrocoObl, METOJBl U CpElICTBA HACHUIBCTBEHHOTO XapakTepa, HCIOJIb3yeMbIe
TOCYIapCTBOM JUISl PELICHUS OCTPBIX COIMATBHBIX KOH(IUKTOB.

Ko BTOpOMY BHIY OH OTHOCHT HOJUTHYECKHE 0OCTOATEIHCTBA, CIIOCOOCTBYIOIIUE
MNOJIEP)KAHUIO OMNMpPEJEeIEHHOTO YPOBHS HACHJIbBCTBEHHOW NPECTYNHOCTH
B o0IIecTBe, HO HE HANMpPAMYIO, a OMOCPENOBAHHO uepe3 MeXaHu3M (pycTpanun
augHocTH. OHA B CBOIO OYepelb HAXOAMT CBOE BHELIHEE BbHIPAKEHUE B KO-
HOMHYECKOW, CONMAaIbHOW, MOPAIBHO-TICHXOIOTHUECKOH cdepe >KU3HEIeATeNb-
HOCTH 0OOIIECTBa U OTACIHHOTO UHANBUIYYMA.

VMenHO pa3ouapoBaHMEM B CyLIECTBYIOIEH nonuTudeckoi cucreme JI. Jlenke
o0BsicHsIeT pasnuunst Mexny Oumnsaaued u llIBenumeid B ypoBHE 3aperucTpHpoO-

BaHHBIX yomiicTs’.

24 p_0. Wikstrém, Cross-National Comparisons and Context-specifc Trends in Criminal Homici-
de, “Journal of Crime and Justice” 1991, vol. XIV, Ne 2, ¢. 71-95; H. von Hofer, Homicide in Swedish
Statistics, 1750—1988, “Criminal Violence in Scandinavia. Scandinavian Studies in Criminology” vol.
11, Norwegian University Press, Oslo 1990, c. 29-45.

25 p-0. Wikstrom, Context-specifc Trends in Criminal Homicide in Stockholm 1951-1987, “Stu-
dies on Crime Prevention” 1992, Ne 1 (1), c. 88—105.

26 L. Lenke, Alkohol och véldsbrottslighet. Tidsserieanalyser i komparativ perspektiv, [B:] H. von
Hofer (ed.), Leif Lenke in memoriam, Kriminologiska institutionen, Stockholm 2009, c. 15-20; Total-
konsumptionens betydelse for alkoholskadeutvecklingen i Sverige, [B:] Tam xe, c. 59-76; Valdsbrottsli-
gheten i teoretisk belysning. Mot en politisk teori, [B:] Tam xe, c. 21-58.

27 L. Lenke, Alcohol and Criminal Violence. Time Series Analyses in a Comparative Perspective,
Almgqvist & Wiksell, Stockholm 1990.
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Pe3rome

KiroueBble c1oBa: yMbllIUICHHbIC yOUICTBA, HACWIIBCTBEHHAs IIPECTYIIHOCTh, UMMUIPALIUs,
MeCTa COBEpIICHHs yOUNUCTB, aJIKOTOJIb.

JlaHHas cTaThsi MOCBsIIEHA JBYyM B3aWMOCBS3aHHBIM TemaM. W3ydarorcs
OCHOBHBbIE€ 3Tallbl U OCOOEHHOCTH Pa3BUTUS KPUMHUHOJIOTHYECKHX TEOPHUMH
1 HampaBieHud koHHa XX — Havana XXI cronernii B @uunsanauu u leenun,
MOCBSIIEHHBIX Mpo0ieMaM HacHIbCTBEHHON MpecTymHOCTH. PaccmarpuBaercs
JMHAMHUKA a0COJIOTHBIX W OTHOCHTEIBHBIX IOKa3aTelleld YMBIIUICHHBIX YOWICTB
B 3TuxX crpaHax B 1950-2010 rr. BeisBistoTcsi TeppuTOopraibHbIe OCOOCHHOCTH
COBEpILUEHUS JaHHOTO BHJA MPECTYIUICHUS. AHAIU3UPYIOTCS BUKTUMOJIOTHYECKHUE
0COOCHHOCTH YMBIIIJIEHHBIX YOMICTB Ha MarTepualiax yroJOBHOW CTaTUCTHKH.
OcyniecTBIsieTCs TPYNIUPOBKA JIHII, COBEPIIMBIINX KPUMHUHAIBHBIE YOHMIICTBA, IO
OTHOLLIEHUIO K TPYIOBOM AeaTenbHOCTH. llpeacTaBieHbl MOCHEIHUE UCCIIEAOBAHUS
(DMHCKHX ¥ IIBEICKUX CIECIUATNCTOB, B KOTOPBIX OTCIEKECHO BO3ACHCTBHE AIKOTOIIS
Ha YPOBEHb CMEPTHOCTH HACETCHHUS OT KPUMUHAJIBHBIX YOUICTB.
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Summary

Behind the face of “social welfare” society
(Criminal problems of homicide in Finland and Sweden)

Key words: intentional homicide, violent crime, immigration, the scene of murder, alcohol.

This article focuses on two related topics. It studies the basic steps and features
of the development of criminological theories and currents devoted to the problems
of violent crime during late XX — beginning XXI centuries in Finland and Sweden.
The article discusses the dynamics of absolute and relative indicators of homicides
in these countries in 1950-2010. It also identifies territorial features of the following
type of crime and analyses the victimological features of homicide based on criminal
statistics. The article carries out the grouping of perpetrators in relation to employ-
ment and presents the latest research of Finnish and Swedish experts, who tracked
the effects of alcohol on the mortality rate caused by criminal homicide.
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Some controversial issues of imposing sentences on a minor

I. When is a minor imposed a judgment sentence of fixed-term
imprisonment under current legislation (on the basis of the Art. 73
§ 1 of the Juvenile Justice Code)?

In particular, on the basis of the Art. 73 § 1 of the Juvenile Justice Code,
“Fixed-term imprisonment may be imposed on a minor if he/she has committed
a serious or a particularly serious crime, if he/she has avoided serving a non-custo-
dial sentence, and/or a judgment of conviction has been delivered against him/her in
the past”.

As we can see, fixed-term imprisonment may be imposed on a minor by the
court in following circumstances:

a) if he/she has committed a serious or a particularly serious crime;

b) if he/she has avoided serving a non-custodial sentence (even if it is imposed
for a less serious crime);

¢) a judgment of conviction has been delivered against him/her in the past (for
any category of crime).

Before starting discussing each case, it should be noted that existence of these
cases gives an opportunity of fixed-term imprisonment to be imposed on a minor
and it never obliges the judge to impose fixed-term imprisonment.

1. What does it mean “If he/she has committed a serious or a particularly
serious crime”?

If a minor committed acrime, including a serious or a particularly serious crime,
this issue, of course, is decided by a court, which is considering this case.

A serious crime, committed by a minor, may not only be intentional, but also
negligent. Since this unintentional crime is severe category (it is punishable by
imprisonment by a term of 610 years), 14 years old teenager may be imposed fixed-
term imprisonment under the Art. 73 § 2 of the Juvenile Justice Code.

As we see, in case of the less severe crime, committed by minors, deprivation of
freedom has not been delivered against him/her, also in case of intentional crime.
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Moreover, even this less serious intentional crime has nature of violence, imposing
imprisonment on a minor is still unacceptable.

The introduction of such a ruling should be considered as a clear manifestation
of the liberalization of criminal legislation.

Not disputed, that in case of the less serious crime, the imprisonment must not
be imposed on a defendant as the preventive measure.

There is a question, related to the aforesaid issue: what form and measure of
punishment may be used by the count against a minor, who committed such less
serious crime, which must only be imposed the imprisonment under appropriate
article of the Criminl Code, and the alternative punishment is not provided?

For example, a minor, who had not been convicted in the past, burnt neighbor’s
house by setting fire on the basis of vengeance. This action shall be qualified under
the Art. 187 § 2 of the criminal code, which provides punishment of imprisonment
for a term of three to five years. Thus, it is a less serious crime. Therefore, fixed-
term imprisonment shall not be imposed on a minor for committing this crime.

But what kind of punishment shall the court impose in this case, if Art. 187 § 2
does not provide an alternative sentence? How possible for the court to impose such
sentence, which is not provided in appropriate article of private part of Criminal
Code, but provided for by the sentence system, listed in the Art. 66 of the juvenile
justice code.

The question is, if such a situation is governed by the Art. 76 of the Juvenile
Justice Code (imposing on a minor a lesser sentence than provided for by law)?

According to this article, the judge shall be entitled to impose on a minor
a lesser sentence than provided for by law, or other, more lenient sentence, if
a minor had not been convicted in the past and there is mitigating circumstances
form, which makes it reasonable to impose on a minor a lesser sentence than provi-
ded for by law.

As we can see, the necessary precondition for using this article, is existence of
mitigating circumstances in the case and therefore, the fact, that a minor had not
been convicted in the past, is not enough. Any other provision, which would settle
the posed question, does not exist in the Juvenile Justice Code.

Since the Juvenile Justice Code does not directly regulate such case, the general
rule of imposing the sentence should be used to solve this issue, which is provided
by the Art. 53 of the Criminal Code of Georgia and compare it to the general rule of
juvenile sentencing, provided by the Art. 75 of the Juvenile Justice Code.

Interestingly, whether the Art. 53 (general principles of sentences) of the Crimi-
nal Code gives possibility to solve this issue?

According to the Art. 53 § 1, the court shall impose a fair sentence on an
offender within the scope provided for by the relevant article of the special part of
this Code and taking into consideration the provisions of the general part of this
Code.
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As we can see, the Art. 53 § 1 provides the general rule of punishment, which
means ordinary (and not force majeure) cases. According to this rule, the punish-
ment is imposed under special part of the relevant article of the Criminal Code,
which means that the punishment is imposed under the article, by which the accused
shall be sentenced.

In our case, however, there is an extraordinary case, when imposing the senten-
ce (fixed-term imprisonment) under special part of the relevant article of the Crimi-
nal Code is not allowed under legislation (Juvenile Justice Code).

Thus, a situation is created when the court has a few alternatives: 1) not to
impose punishment, despite the judgment of conviction; or 2) impose other punish-
ment from sentence system of the Art. 66 of Juvenile Justice Code; or 3) to impose
a house arrest as a form of punishment.

The use of the one from these three alternatives (judgment of conviction witho-
ut imposing punishment) is a widespread practice in the GF!. But such practices
have not been used in Georgia until recently, and the main reason of it is the lack of
proper regulation in procedural law of the Criminal Law. Furthermore, in the present
case it would not be justified to impose judgment of conviction without a sentence,
because: first, such an approach may be somehow encouraging a juvenile of com-
mitting this kind of crime, since he/she has guarantee not to be sentenced. Second,
no less important, the solution of issue in such way will conflict with the legislator,
who had no purpose of exemption minors from any sentence under the Art. 73 of
Juvenile Justice Code (by prohibiting imposing fixed-term sentence on minors with
clean biography, who has committed the less serious crime). The purpose of the
legislator is not to impose deprivation of freedom on a minor, but another alternative
sentence.

As for the second solution of the problem (other sentence, which is not provi-
ded for by special part of the relevant article of the Criminal Code), it is more
acceptable, because: firstly, this time a juvenile who commits a crime will not have
the feeling of impunity, and it will not be a motivating factor for other minors for
this kind of crime. Secondly, such solution of the issue will not conflict with the aim
of the legislature, discussed above.

Let’s see how the General Principles of sentencing minors is presented under
the Art. 75 of Juvenile Justice Code.

Under the § 1of this article, when imposing a sentence on a minor, the judge
shall take into account the best interests of the minor and an individual assessment
report in the first place.

As we can see, in contrast to the Art. 53 of the Criminal Code, it is not
emphasized, that the minor sentence must be imposed within special part of the
relevant article of the Criminal Code. It is important, that the judge shall take into

I See K. Mchedlishvili-Hedrich, Liberalization Trends of Criminal Law Legislation in Georgia,
Thilisi. 2016, p. 723-724.
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account the best interests of the minor and an individual assessment report in the
first place.

Legislator indirectly imposed such regulations, that the judge in certain cases,
taking into account the interests of the minor, may impose such sentence, which is
not provided for by special part of the relevant article of the Criminal Code. In
particular, to impose other less serious sentence, provided for by the Art. 66 of
Juvenile Justice Code.

That is also proved by the Art. 69 of Juvenile Justice Code, which provides
such juvenile sentence (house arrest), which is not provided by the Criminal Code.

But the question is, based on which provision of Juvenile Justice Code, Court
can make such a decision?

Since there is no provision in the current legislation, which would directly
regulate this situation, the court, in this case, should use the analogy in favor of
a person, which is allowed by our legislation (Art. 32 and 38 of the Criminal Code).

It should be noted, that existance of the Art. 32 and 38 in Criminal Code does
not mean, that possibility of using the analogy in favor of a person is exhausted only
by this article. This article is just a sign that the using the analogy is allowed by
legislator for solving such important issues (solution of issue of justification exemp-
ting circumstance and circumstance excluding guilt), which shall be followed by
a release of a person from Criminal liability. Therefore, there’s no doubt that use of
analogy in favor of a person for solving less legal importance issues (for example,
deciding on the sentence), is permissible.

In this case, the Court should apply Art. 76 of Juvenile Justice Code by analogy
(imposing on a minor a lesser sentence than provided for by law) and for intentional
destruction of another’s property, caused by setting fire, the court should impose
lighter sentence, which is not provided for by the Art. 187 § 2 of the Criminal Code,
but is provided for by the Art. 66 of Juvenile Justice Code, which provides types of
sentences of juveniles. For example, impose deprivation of freedom (3 years) within
legal term.

Such decision of the issue may be disputed as in a practice, also in dogmatism
by reference of the following argument: if so, why is the Art. 76 needed in Juvenile
Justice Code (imposing on a minor a lesser sentence than provided for by law).
Court has already had the opportunity to impose a lighter sentence in the case
provided for by the Art. 75 § 1 (take into account the best interests of the minor and
an individual assessment report in the first place).

As for the third solution of the problem, it is more easy to use and undeniable,
because it is directly derived from legislative regulation. In particular, the one type
of punishment, provided for by the Art. 69 of Juvenile Justice Code, is house arrest,
which is not provided for by Criminal Code. According to the Art. 69 of the Juveni-
le Justice Code (§ 3), house arrest may be imposed on a minor in the case of the
commission of a minor crime.
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In conclusion, it should be noted that there are two alternative ways to solve the
above-mentioned problem: a) by using the analogy of the Art. 76 of the Juvenile
Justice Code, the court should impose on a minor, committing less serious crime,
such alternative sentence, which is not provided for by special part of the relevant
article of the Criminal Code, but is provided for by sentence system of Juvenile
Justice Code; b) to impose house arrest on a minor, who has committed less serious
crime.

2. The second case of the possibility of imposing on a minor fixed-term
sentence as a judgement of conviction — if he avoids a non-custodial sentence

Initially, it should be noted that in this case it does not matter what category of
crime was convicted a minor — this may be a less serious crime.

Avoidance of punishment occurs, when there is no excuse for minor not to obey
the sentence serving procedure (for example, nothing prevents to pay the imposed
fine or perform socially useful labour).

When non-custodial sentence is imposed on a minor (house arrest or socially
useful labour), he/she is obliged to obey the rules of serving the sentence prescribed
by law. In case of avoidance of this sentence, the court may (but is not obliged)
change the imposed sentence in imprisonment in case, if special part of the relevant
article of the Criminal Code provides such sentence. In discussed case, the court is
authorized to change the imposed sentence by more serious sentence and not to use
the fixed-term imprisonment.

During consideration of this case, one circumstance attracts our attention, which
is related to the nature of the Juvenile Justice Code. In particular, by collation of the
Art. 42 § 6 of the Criminal Code and the Art. 73 § 1 of Juvenile Justice Code, it is
obvious that the legislator rules different standards for juveniles compared with
adults, when a minor avoids serving the sentence as assigned fine.

Namely, according to the Art. 42 § 6 of the Criminal Code, changing the fine
imposed on a minor by restriction of freedom may be implemented in two cases: a) if
a convicted person avoids paying the fine, or b) if the payment cannot be enforced.

According to the Art. 73 of Juvenile Justice Code, the second case of imposing
fixed-term imprisonment on a minor may be implemented only in one circumstance:
if a minor has avoided serving a non-custodial sentence. This rule is related to
avoidance of any non-custodial sentence, including fine.

Therefore, in case of condition, when a minor does not avoid imposed fine, but
due to another reason (for example, due to sudden unexpected circumstance, he was
left without any income) it is impossible to enforce the payment. This case, does not
grant the court with right to replace the designated fine in imprisonment. It should
replace the imposed fine into another alternative sentence.

In such a situation, the issue of replacement of imposed fine into term imprison-
ment may come only in special cases. In particular, then, when the article of Crimi-
nal Code provides only term imprisonment together with the fine and other alternati-
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ve punishment is not given in its sanction or provides any other alternative punish-
ment, which is not used against minors under current legislation (for example,
corrective labour).

But the question is, is the court authorized to use term imprisonment against
her/him in every case of such circumstance?

For example, a minor was convicted of illegal acquisition of psychotropic sub-
stance (Art. 261 § 1 of the Criminal Code) and was imposed a fine as a punishment.
Before paying the fine within legal dealine, due to unforeseen situation, a minor
turned out to be insolvent and payment was impossible to be enforced.

Since the 1 § of this article, along with the sanction of a fine provides corrective
labour and term imprisonment, the question is: is the court authorized to replace
imposed fine into term imprisonment, because it will be unable to use corrective
labour against a minor.

As it comes to drug crime, according to current legal reality of Georgia, the
court must not replace imposed fine into term imprisonment. In particular, the point
is that according to the decision Nel/5/592 24 October 2015 of the Constitutional
Court of Georgia, the normative content of the words “shall be punished by impri-
sonment from seven to fourteen years” of the Art. 260 § 2 of the Criminal Code was
declared unconstitutional with respect to the Art. 17 § 2 of the Constitution of
Georgia. This normative content provides possibility of imposing deprivation of
freedom “About drugs, psychoactive substance, precursors and drug-related assi-
stance” underannex #2, horizontal row 92 defined by legislation of Georgia, the
plaintiff’s disputed amount (70 grams), drug — dried marijuana, the acquisition and
possession for the purposes of personal use.

Thus, in accordance with the above-mentioned decisions of the Constitutional
Court of Georgia, it was established unconstitutionality of custodial punishment for
purchase/ storage of 70 grams of “dried marijuana” for the purpose of personal use.

Constitutional Court’s decision will affect the issue of imposing punishment for
illegal circulation of other remedies under special control, whose social danger is
much less than the drugs. Such as psychotropic substance.

In particular, the question should be put this way: if conviction of deprivation of
liberty for illegal purchase/ storage of 70 grams of dried marijuana (which is a large
amount) is unconstitutional, such punishment cannot be used for illegal purchase/
storage of psychotropic substance (which is much less dangerous) even in case of
a large amount (Art. 226 § 3). Therefore, in mentioned case, the court is not
authorized to replace the imposed fine on a minor (which was impossible to be
enforced) into term imprisonment under the Art. 261 § 1 of the Criminal Code. As
a result, the judgment of conviction without punishment against minors should re-
main in force.

The practice of judgment of conviction without imposing sentence we already
have in Georgia. In particular, on 5 April 2016 Tbilisi City Court delivered judgment
of conviction without imposing sentence for illegal purchase and storage of drug
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dried marijuana (Art. 260 § 1) by using analogy of the Art. 269 § 3 of Procedure
Criminal Code?.

In discused case, due to the impossibility of enforcement of imposed fine by
a minor, the court is not authorized to replace the imposed fine into deprivation of
freedom, although the Art. 261 § 1 provides this form of punishment.

3. The third case of imposing term imprisonment on a minor, when
a judgment of conviction had been delivered against him/her in the past

What does this case mean (a person who had been imposed a judgment of
conviction in the past) and how he/she differs from one hand with “a person with
criminal records” and on the other hand a person who “has been convicted in the
past”?

A person with criminal records is, who had been delivered judgement of co-
nviction and his/her conviction is neither expunged nor cleared and this issue is
controversial neither in doctrine nor in judicial practice. Accordingly, a person ha-
ving no criminal records is not only a person, who had never been convicted, but
also, whose conviction was expunged or cleared?.

As for the person convicted in the past, this term is used in different articles (for
example, Art. 63 § 4 of the Criminal Code — conditional sentence) by current
legislation. As already noted in the legal literature, such a legal formulation creates
threat of ambiguous interpretation of an issue. In particular, the question can be
asked: Can a person considered convicted in the past who have a conviction expun-
ged or cleared? Although according to present situation he/she is not considered as
having criminal records (legally she/he has a clean record) but in the past, he/she
was convicted?*

The answer to this quaetion can be ambiguous and it can be interpreted detri-
ment of the individual. In particular, a person with conviction expunged or cleared
may be considered “convicted in the past”. And this will have a negative impact on
the solution of legal fate of the individual.

Moreover, such decision of the issue will contradict the § 6 of the Art. 79 of the
Criminal Code, according to which expunged or canceled conviction will not be
considered at the time of deciding the issue of criminal liability, crime and criminal
qualification measure. Thus, such a vague legal wording is not justified.

As for the relevant provision of the § 1 of the Art. 73 of Juvenile Justice Code:
“A judgment of conviction was delivered in the past” — has not been applied in the
criminal law. What is meant by it? It involves a case, when judgment of conviction

2 See Archive of Thilisi City Court, case #1/4555-15 (#001140915003).

3 See G. Nachkebia, N. Todua, Criminal Law, general part about issue of expunged and cleared
sentence, Tbilisi 2016, p. 612-615.

4 See additional sentence in case of conditional sentence (Art. 63 § 6 of the Criminal Code) in:
N. Todua, Criminal law liberalizing trends in Georgia, Tbilisi 2016, p. 426-430; also G. Nachkebia,
N. Todua, op. cit., p. 530-531.
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was imposed on a person in any part of the past. At the same time, it does not matter
whether this conviction is expunged or cleared. It also does not matter, whether this
conviction is connected with intentional or unintentional offense, nor what category
does the crime, committed in the past, belong to? (less serious, serious, or the most
serious).

Moreover, at this time it does not matter what category of crime he has commit-
ted at this time (it may be less serious) or if he/she has committed intentional or
unintentional crime.

It turns out that imposing term imprisonment on a minor is possible, if he/she
had ever been convicted for any category crime, even if his/her conviction had
already been expunged and at present he/she has committed a less serious negligent
crime?’.

Such legislative regulation should not be considered fair, to say nothing of the
fact, that it conflicts the content, which lies in expunge and clear of the criminal
records.

Let’s consider the following example: 14 years old Petre was sentenced with
less grave bodily injury caused through negligence (Art. 124 of the Criminal Code)
and he was punished by a fine, which he paid within a prescribed period.

On the basis of the Art. 12 § 1 of Juvenile Justice Code (a monor’s sentence is
considered expunged after serving a sentence), this person’s conviction has been
expunged.

3 years and 11 months after serving the sentence, when Petre was 17 years and
11 months old, he was judged for negligent damage or destruction of another per-
son’s property, committed by careless handling of fire — § 2 of the Art. 188 of the
Criminal Code (he left a burning fire in the yard, the fire set to neighbor’s shed and
significantly damaged it).

According to discussed provision of the § 1 of the Art. 73 of the Juvenile
Justice Code, the court may freely impose on a minor not the alternative sentence,
prvided for by the § 2 of the Art. 188 of the Criminal Code (fine of restriction of
freedom) but term imprisonment.

Such a solution odds not only with the general spirit of the Code of Juvenile
Justice, but also a provision of § 6 of the Art. 79 of the Criminal Code, which states:
“Expunged or cleared conviction will not be considered during solution of the issue
of criminal liability, qualification of crime and measure of criminal influence”.

As we can see, Expunged or cleared conviction will not be considered during
solution of the issue of criminal liability, qualification of crime and measure of
criminal influence.

What kind of punishment to be imposed on a person means a solution of the
issue of criminal influence measure?

5 See goals and types of minor penalty, conditional sentence in: G. Nachkebia, N. Todua, op. cit.,
p. 658.
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Therefore, the Art. 75 § 1 of the Juvenile Justice Code should be improved and
it must be formed as follows: “If he has been convicted for committing an intentio-
nal crime”.

II. When the court imposes imprisonment on a minor for 6 months’
term as a judgment of conviction (or a minimum period prescribed
by the law for this kind of sentence). Is this sentence subject to
reduction under § 2 and 3 of the Art. 73 of Juvenile Justice Code?

Let’s consider the following issue:

15 years old Petre who had crimnal records, was convicted of illegal storage of
hunting firearms (§ 1 of the Art. 236 of the Criminal Code), which shall be punished
by a fine or imprisonment for up to two years. Taking into account the case individu-
al evaluation report and the best interests of the minor, the court imposed imprison-
ment for 6 months’ term.

The question is, what rule should be used by the court to impose the final
sentence against Petre?

Since Petre is not 16 years old yet, the court should use § 2 of the Art. 73 of
Juvenile Justice Code for imposing the final sentence, according to which the impri-
sonment, imposed on a minor as a judgment of conviction is subject to two kinds of
adjustments, from which the one is mandatory. It lies in the fact, that the imposed
term of imprisonment should be reduced to one third. It is imperative requirement,
that the court cannot ignore in any case. Therefore, the imposed 6 months’ term
imprisonment should be reduced to 2 months and the final sentence should be
imprisonment for 4 months’ term. Therefore, according to § 3 of the Art. 73 of
Juvenile Justice Code, the imposed 6 months’ term imprisonment should be reduced
to 1/4, if we have a minor reached 16 years.

This is proved by the provision of § 4 of the same article, which provides: the
§ 2 and 3 of this article are used despite the existence of the circumstances provided
for by the Art. 76 of this Code (imposing on a minor more lenient sentence than
provided for by law), which menas, that for using the § 2 and 3 of the Art. 73 it is
not necessary to have circumstances, which is required under the Art. 76 for impo-
sing more lenient sentence on a minor (mitigating circumstances and etc.)

It should be noted that such concession of imposing the term of imprisonment
on juveniles is not contrary to the general spirit of the Criminal Code of Georgia. In
particular, the general rule of imposing the term imprisonment as a judgment of
conviction. According to the § 2! of the Art. 50 of the Criminal Code,on the basis of
legislative amendments, implemented even before the adoption of the Juvenile Justi-
ce Code. Therefore, the Court may impose a sentence that is less than the lowest
limit of the sentence (for a term of from 6 months to 20 years) prescribed under § 2
of this article provided a plea bargain is concluded between the parties.
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As we can see, the Criminal Code provides the possibility, the Court may
impose a term imprisonment that is less than the lowest limit of the sentence (The
question is the reasonability of the establishment of a plea agreement, as the essen-
tial precondition).

I1I. While imposing fixed term imprisonment on a minor, when it
becomes necessary to correct this sentence for the second time, may
the court reduce the imposed imprisonment less than the lowest limit
of the sentence, provided for by the Art. 73 § 2 and 3 of the Juvenile
Justice Code?

In particular, pull it down to 10 years for minors from 14 to 16 years old, and
down to 12 years in case on minors from 16—18 years old.

Let’s consider the following issue:

15 years old Petrewas sentenced with murder under aggravating circumstances
(Art. 109 § 3 of the Criminal Code) and taking into account the case individual
evaluation report and the best interests of the minor, the court imposed imprison-
ment for 18 years’ term.

The § 2 and 3 of the Art. 73 of Juvenile Justice Code provides, that imposing
the fixed term imprisonment on a minor as a judgment of conviction is a subject to
two kinds of adjustments, from which the one is necessary, and the other — possible®.

In particular, on the basis of the § 2 of the Art. 73, the term of deprivation of
freedom imposed on a minor, is reduced to 1/3. At the same time, the final sentence
shall not exceed 10 years. This is the maximum benefit, which lawmakers set aga-
inst a minor under the age of 16. Therefore, if after the first adjustment a person has
10 years’ imprisonment to be served, the sentence is not experiencing the second
kind of adjustment.

In given issue, the 18 years’ term imprisonment imposed against Petre should
be reduced to 1/3 by the court, to 6 years. Therefore, the minor will be imposed the
imprisonment for 12 years’ term.

Since, the minor has more than 10 years left to serve imprisonment, the court
should carry out the second kind of adjustment under the § 2 of the Art. 73.

That’s the question: is the court authorizedto impose the final sentence less than
10 years’ term against Petre? Or pull down the imprisonment bellow 10 years while
experiencing the second kind of adjustment? For exapmle, impose the final sentence
for a term of 9 years against Petre.

The answer should be the following: The Court has not such right, because,
firstly, the individualization of punishment against juveniles should be carried out
not in the final punishment, but at the time of imposing the original punishment

6 See ibidem, p. 657-660.
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(based on the § 1 of the Art. 75), secondly, under the § 2 of the Art. 73, the sentence
should be secondly adjusted only if the left punishment term exceeds 10 years after
the first adjustment (“The final sentence shall not exceed 10 years”). Therefore, if
the left punishment term exceeds 10 years after the first adjustment, the court is not
authorized to make second sentence correction.

For example, in the above case, the imprisonment for 15 years’ term was impo-
sed on 15 years old Petre, as the first judgment of conviction. The court may reduce
this sentence to 1/3, which means that the final sentence shall be 10 years’ term,
because the remaining sentence is within maximum size of imprisonment under the
§ 2 of the Art. 73, the court has no right to amend it the second time.

We will have to face imprisonment less than 10 years’ term, as the final senten-
ce imposed on a minor under 16 years old, when the final sentence shall be less than
10 years’ term of imprisonment after the first (necessary) correction of the first
sentence. For example, in the above case, the court imposed 10-year term imprison-
ment on 15 years old Petre. After the required reduction to 1/3, the final sentence
term shall ramain 8 years.

IV. Imposing sentence on juveniles (The Court Practice Analysis)

1. The rule of imposing on a minor a lesser sentence than it is provided for by
law, is determined by the Art. 76 of Juvenile Justice Code.

The judge should have two conditions, in order to impose on a juvenile more
lenient sentence, than provided for by law: 1) the juvenile should not have been
convicted in the past and 2) there should be mitigating circumstances form.

The first prerequisite of imposing on a minor a lesser sentence than it is provi-
ded for by law, is that, the juvenile should not have been convicted in the past. What
does this mean? It means, that the juvenile should have never been convicted before.
I think, that if the juvenile had been convicted in the past, but his/her criminal record was
expunged, he/she can be sentenced more lenient, than provided for by the law, whereas
cleared or expunged criminal record shall be disregarded.l believe that the above-
mentioned statutory definition to be detriment against juveniles, is unacceptable,
since the Juvenile Justice is focused on protection of the best interests of the minor.

In my opinion, the Art. 76 of Juvenile Justice Code “If no judgement of convic-
tion has been delivered against the minor in the past” should be changed in “He/she
does not have any criminal record”, which would be more correct in legal terms.

The second criterion of imposing on a juvenile more lenient sentence, than provi-
ded for by the law, is the existence of mitigating circumstances form in juvenile case.

“Mitigating circumstances form” must be understood, so that in the case there must

be at least two mitigating circumstances, which does not include minority of a person’.

7 See ibidem, p. 664.
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In this regard, it is interesting to discuss one case from the judicial practice:

According to the veridct (8t day of May 2016), made by Criminal Law Panel of
Thilisi City Court, I. Sh. Was found guilty under Art. 178 § 2 subparagraph “A”,
also § 3 subparagraph “A” of the Criminal Code (shall be punishable by prison
sentences ranging from five to eight years in length) for committing the provided
crime and on the basis of the Art. 76 of Juvenile Justice Code, shall be punishable
by socially useful labour for 180 hours term®.

Thus, the court imposed on a minor a lesser sentence (socially useful labour),
than provided for by the law (imprisonment). As mentioned above, the judge may
impose on a minor a sentence, which is less, than minimum provided for by the law,
or a more lenient sentense, if no judgement of conviction has been delivered against
the minor in the past and there are mitigating circumstances, which make it expe-
dient to impose a more lenient sentence than provided for by the law.

In this case, as the case file shows, no judgement of conviction had been
delivered against the minor in the past, as for mitigating circumstances, the court
referred to the above-mentioned judgment, that the juvenile defendant admitted his
guilt and sincerely repented it (any other mitigating circumstance does not appear
from the judgement), and the court found it appropriate to impose on a minor
a lesser sentence, than provided for by the law. Is pleading guilty and repentance one
mitigating circumstance? Or they should be considered separately? In my opinion,
the court should have substantiated if pleading guilty and repentance was one miti-
gating circumstance, otherwise, the court did not have right to impose a lesser
sentence, than provided for by the law. It would be better, if the judge should have
drawn attention on mentioned circumstances and discussed the judgement.

Judicial practice study suggest thatjudges sometimes incorrectly use the Art. 76
of Juvenile Justice Code (imposing on a minor a lesser sentence than provided for
by the law). For example:

Based on the verdict (23 May 2016) made by Criminal Bench of Tbilisi City
Court, S. K. was found guilty of committing a crime, provided by the Art. 239 § 2
subparagraph “a” of Criminal Code and under the Art. 76 of Juvenile Justice Code,
the minor was punished by house arrest for up to a six months term, which was
considered as conditional on the bases of the Art. 74 of Juvenile Justice Code, for
one year probation period”.

The case file shows, that S. K. was convicted for committing a crime, provided
by the Art. 239 § 2 subparagraph “a” of Criminal Code, which is considered as less
serious crime. According to the Art. 69 of Juvenile Justice Code, a house arrest shall
be imposed on a minor in the case of commission of less serious crime. The court
was authorised to impose house arrest on a minor S. K., whereas, the committed
crime was less serious, and there was no need to use the Art. 76 of Juvenile Justice

8 See case # 1/5708-15, the verdict (8 May 2016) of Criminal Pannel of Tbilisi City Court.
9 See case # 1/3260-15, the verdict (23 May 2016) of Criminal Pannel of Tbilisi City Court.
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Code.The Criminal Code of Georgia does not provide house arrest as a type of
punishment for any commited crime. In case of committing less serious crime by
a minor, the court is authorised to impose house arrest. The prerequisite for the use of
house arrest is not the existence of circumstances in the Art. 76 of Juvenile Justice
Code. Although Art. 76 of Juvenile Justice Code indicates, that the court is authori-
zed to impose on a minor lesses sentence, than provided for by the law, if there are
appropriate circumstances, but this does not apply to the appointment of house
arrest. Imposing house arrest is made separately from this article, whereas, the house
arrest, as the type of punishment, is not provided for by any article of The Criminal
Code. Imposing house arrest depends on the category of a crime.Therefore, the court
should not have referred to the Art. 76 of Juvenile Justice Code, while imposing the
punishment (imposing on a minor a lesser sentence than provided for by the law). In
addition, it should be emphasized that the one precondition of the above mentioned
norm is the existence of mitigating circumstance form.

In judgement, imposed on S. K. the court considers mitigating circumstance in
the fact, that the crime was committed in minority period. Other mitigating circum-
stances were not identified through case files. Therefore, there was no legal base to
refer to the Art. 76 of Juvenile Justice Code.

2. Judicial practice study suggests, that house arrest, as one type of punishment,
is often used against a minor. For example: Based on the verdict (1 April 2016)
made by Criminal Bench of Tbilisi City Court, L. A. was imposed house arrest for
up to a nine months term, based on the Art. 62 § 5 of Criminal Code of Georgia.
Taking into account the term of his imprisonment from 30" day of October,
2014 until 20" day of January, 2015, he was completely released from serving the
sentence!?.

According to the Art. 62 § 5 of Criminal Code of Georgia, if fine or deprivation
of the right to occupy a position or pursue a particular activity was awarded as main
punishment against the person held in detention pending trial, the court shall com-
mute the awarded sentence in consideration of the time of detention or shall comple-
tely release such person from it. The court used the Art. 62 § 5 of Criminal Code of
Georgia and L. A. was completely released from sentence in consideration of the
time of detention. However, it should be noted that the Art. 62 § 5 of Criminal Code
of Georgia, directly indicates imposing fine or deprivation of the right to occupy
a position or pursue a particular activity, when the person is been mitigated a penalty
or been completely released in consideration of the time of detention. In mentioned
case, I believe, that the judge should have justificated the reason of using this norm.
It should also be considered the Art. 62 § 3 indicates computation of term of the
sentence. In particular: the time of detention pending trial shall be included into the
term of the sentence in manner hereinafter appearing: one day of detention — one

10 See case # 1/7259-14, the verdict (1 April 2016) of Criminal Pannel of Tbilisi City Court.
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day of imprisonment, placement into a disciplinary military unit; two days of restric-
tion of freedom; three days of corrective labour or restriction of the service of
a military; five hours of socially useful labour. Thus, the legislator has provided two
cases: 1) if fine or deprivation of the right to occupy a position or pursue a particular
activity was awarded as main punishment against the person held in detention pen-
ding trial, the court shall commute the awarded sentence in consideration of the time
of detention or shall completely release such person from it (Art. 62 § 5 of the
Criminal Code) and 2) the term of detention pending trial shall be counted towards
the term of the sentence, based on the following calculation: one day of detention
— one day of imprisonment (Art. 62 § 3 of the Criminal Code).

The case files indicate, that L. A was in prison from 30 day of October, 2014
until 20t day of January 2015 — for two months and 21 days. Although, the Art. 62
§ 3 of the Criminal Code does not mention the kind of calculation of the term of
a sentence while imposing house arrest, but I think, the judge should have discussed
the mentioned case (how many days of house arrest equaled one day of imprison-
ment), which was not carried out by the court. If the court used the Art. 62 § 3 of the
Criminal Code and compared one day of imprisonment to three days of house arrest
(a maximum period prescribed for non-custodial sentence), L.A. should have
a house arrest for certain period.

Thus, the judge should have discussed the reason of using the Art. 62 § 5 of the
Criminal Code.

The court practice also provides the cases, when the court imposes house arrest
as the main type of punishment and considers the detention period as serving the
sentence. But this period does not affect the duration of house arrest.

Based on the verdict (22 March 2016) made by Criminal Bench of Thilisi City
Court, S. S. was found guilty of committing a crime, provided by the Art. 177 § 1 of
the Criminal Code and was punished by house arrest for up to a six months term.
S. S. was also found guilty of committing a crime, provided by the Art. 178 § 1 of
the Criminal Code and was punished by house arrest for up to a six months term. On
the basis of the Art. 59 § 2 of the Criminal Code of Georgia, when imposing equal
sentences, one sentence absorbed the other sentence and in case of cumulative
crimes, the term of imprisonment imposed as a final sentence was house arrest for
up to six months terms.In this case, the sentence shall be calculated from the day
when the person was detained — from 25™ day of January 2016 until 27 day of
January 201611,

As we can see, the minor S. S was imposed house arrest for six months term, as
a final sentence. At the same time, the sentence was calculated from the period of
imprisonment (2 days), however, the period of imprisonment (2 days) of a minor did
not affect the duration of house arrest. I believe, that the judge should have discus-
sed the mentioned case (how many days of house arrest equaled to one day of

11 See case # 1/571-16, the verdict (22 March 2016) of Criminal Pannel of Thilisi City Court.
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imprisonment), which should have affect the duration of house arrest. I believe that
imposed sentence of house arrest (six months) should have been reduced, taking into
account the period of imprisonment, which was not implemented.

I believe, that juvenile justice code should provide how many days of house
arrest equals to one day of imprisonment, which is not provided in the case, if the
sentence determined by the judgment is replaced with a different sentence (Art. 77
§ 8 of Juvenile Justice Code). Otherwise, the absence of the mentioned provision
will create problems in the court.

It is interesting, how the final judgement is delivered, when a minor is imposed
deprivation of freedom and house arrest together. In this regard, we shall discuss one
case from judicial practice.

Based on the verdict (10 February 2016) made by Criminal Bench of Tbilisi
City Court, L.G. was imposed as the final sentence — deprivation of freedom for
5 years term, which was partly added by house arrest for 2 months term, left from
remaining sentence (house arrest for 6 months term) and finally, L.G. was imposed
as the final sentence — deprivation of freedom for 5 years term and house arrest for
2 months term!2.

The juvenile justice code does not provide the rule of summing up sentences in
case of cumulative crime. In particular, how does the court sum up sentences, in
case, if the minor is imposed both — the deprivation of freedom and house arrest? In
the mentioned case, the caurt imposed the sentence on the minor — L. G. separately,
through accumulation of sentences (deprivation of freedom and house arrest).

Summing up sentences in case of cumulative crime or cumulative conviction is
provided by the Art. 61 of the Criminal Code, when the deprivation of freedom is
added non-custodial sentence by the court, but the mentioned provision does not
provide the case, when the deprivation of freedom is added by house arrest.
I believe, that juvenile justice code should provide special rule of summing senten-
ces, when deprivation of freedom is imposed together with house arrest. Deprivation
of liberty must incorporate house arrest (how many days of house arrest shall be
convertible into one day of imprisonment should also be determined) or in case of
addition of house arrest to imprisonmnet, house arrest must be used independently.
Otherwise, the issue may be interpreted differently from the court.

3. Judicial practice study suggests that sometimes judges make mistakes, when
imposing fixed term imprisonment against minors. For example:

Based on the verdict (10 March 2008) made by Zugdidi district Court,
G. Kh. was found guilty in committing a crime (attempted murder), provided by the
Art. 19, 108 of Criminal Code of Georgia and he was imposed a sentence depriva-

tion of freedom for 7 years term!3.

12 See case # 1A/G-26-16, the verdict (10 February 2016) of Chamber of Criminal Affairs of
Tbilisi Appeal Court.
13 The verdict is available in the archive of the court.
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The case files show, that G. Kh. was 17 years old when committing a crime. In
mentioned case, G. Kh. should have been judged under the Art. 88 (old edition) and
imposed sentence — deprivation of freedom for 7 years term against him should have
been reduced of one fourth — 1 year and 9 months term and the final judgment
sentence of deprivation of freedom should have been imposed for 5 years and
3 months term, which was not implemented by the court. Although, the Art. 108 of
the Criminal Code of Georgia provides punishment by imprisonment for a term from
seven to fifteen years and the court imposed the minimum — imprisonment for seven
years term, the court was obliged to fulfil the law requirment and reduce the impo-
sed sentence in one fourth.

Although, the court is authorized to impose less than seven years term for
committing the mentioned crime, ifa plea agreement is approved between the par-
ties, in other circumstances, the court does not have right to make this decision. In
mentioned case, the court should give preference to special rules for sentencing. It is
the imperated demand of legislator. In the mentioned case, the judge did not discuss
the reduction of a sentence in one quarter toward G. Kh. and it caused essential
demage to offender’s rights and legitimate interests.

4. The juvenile justice code separately allocates conditional sentence imposing
rule.

Under the Art. 74 of juvenile justice code, the minor may be imposed the
conditional sentence only if: 1) the minor committed less serious or serious crime; 2)
a minor had not been convicted for intentional crime in the past. What does this
mean? It means, that he/she never had been convicted. If possible, he/she had been
sentenced with intentional crime, but the conviction has been expunged or cleared?
For example, 17 years old teenager committed less serious crime. He had been
convicted for intentional crime, but his sentence was expunged. Is it possible to use
conditional sentence in this situation? If we explain the Art. 74 word by word, the
court may hold that the imposed sentence be considered as conditional if a minor,
who has no previous convictions for intentional crimes, has committed a less serious
or serious crime. But I think that this is incorrect.Although the above-mentioned
provision does not specify “Had no criminal record”, but “Not been convicted”. It
should be considered not only the case,when the juvenile had never been charged,
but such a case, when he/she was previously convicted, but the conviction was
expunged. Under the Criminal Code of Georgia, cleared or expunged criminal re-
cord will not be considered. In this regard, we have to approach the above issue, in
order to protect the rights and legitimate interests of accused juveniles.I believe that
the definition of the norm against a minor is not permitted, whereas, the juvenile
justice code is focused on protection of the best interests of the minor. That, the
priority should be given to the best interests of the minor.

As already mentioned, if a minor, who had not been sentenced with intentional
crime, has committed a less serious or serious crime, the court may hold that the
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imposed sentence be considered as conditional. For example, the minorhas commit-
ted a less serious crime, at the same time, he had been convicted for less serious
intentional crime (did not have sentence expunged). In this case, imposing the con-
ditional sentence is not permitted (Art. 74 of the Juvenile Justice Code).

Consider the same case, but with respect to adults

The adulthas committed a less serious crime, at the same time, he had been
convicted for less serious intentional crime. In this case, imposing the conditional
sentence is permitted, whereas, according to the Art. 63 § 3 of Criminal Code of
Georgia, If the convicted person has committed a less serious crime or a crime of
negligence and he/she admits it and/or collaborates with investigative authorities,
the court may rule that the sentence imposed be considered as a conditional senten-
ce, unless the convicted person had previous conviction for particularly serious or
intentional serious crime in the past. It turns out that if the minorhas committed
a less serious crime, at the same time, he had been convicted for less serious
intentional crime, imposing the conditional sentence is not permitted and if the adult
has committed a less serious crime, at the same time, he had been convicted for less
serious intentional crime, imposing the conditional sentence is permitted. Such an
approach is unacceptable and contradicts the best interests of minors. In mentioned
case, if the adult can be imposed conditional sentence,the more it should be possible
against a minor. Therefore, the Art. 74 of of the Juvenile Justice Code needs to be
corrected. I think, it shall be read as follows: “If the minorhas committed a less
serious or serious crime, the court is authorized to consider the mentioned sentence
as the conditional sentence”.

The Judicial practice study suggests, that judges often use conditional sentence
against minors, but we have also discussed the cases, when the court rejected impo-
sing the conditional sentence. For example:

Based on the verdict!# S. S. was imposed as the final sentence — house arrest for
6 months term, through accumulative sentencing (Art. 177 and 178 § 1 of the
Criminal Code).

The case materials suggests, that the minor S. S. Has committed less serious
crime (he was accused of illegal appropriation of a man’s shirt, which cost was
45 GEL and obvious misappropriation of two bottles of bear). He admitted his guilt
and sincerely repented the commited crime and he had no aggravating circumstan-
ces. Based on the seriousness of the offenses and the circumstances of the case,
I believe, that convicted S. S. should have been imposed the conditional sentence,
because he committed less serious crime and he had not been convicted for commit-
ting intentional crime. Thus, there were all the conditions for imposing the conditio-

14 See case # 1/571-16, the verdict (22 March 2016) of Criminal Pannel of Thilisi City Court.
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nal sentence. In this case, the court was authorized to change the imposed sentence
— house arrest into conditional sentence.
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Summary

Key words: juvenile justice, juvenile punishment, the best interests of the minor, conviction,
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The article is about the criminal justice legislation of Georgia, in the field of
juvenile justice,where are following issues discussed: General issues of sentencing;
Peculiarities of inflicting the term imprisonment; The rule of imposing a punishment
for a less severe offense if the offense under the criminal code of Georgia provides
only the deprivation of liberty; While imposing fixed term imprisonment on a minor,
when it becomes necessary to correct this sentence for the second time, may the
court reduce the imposed imprisonment less than the lowest limit of the sentence,
then it is provided by the Juvenile Justice Code?; Peculiarities of a non-custodial
sentence for juvenile offenders; Peculiarities of inflicting the suspended sentence.
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Introduction

The glorious creator, publicist, public figure — Ilia Chavchavadze wrote:
“A child’s nature is a secret of the secrets, a child is a same human and he is more
difficult for reading, because he has been written by a difficult reading allegory [...]
we should not be surprised, that what we can find in a great river, we see it at the
source of the river. A child is a source, beginning of the great human”.

Crime is a normal event and none of societies can get rid of it!. A certain part of
the generalized crimes in the society are committed by juveniles. The survey, con-
ducted in Germany, has shown that minors, regardless the social status, abused a law
at least once in their life2, therefore, it is the most important to establish such
standards and mechanisms, which will ensure a particularly specialized approach for
the juveniles, who are in conflict with the law. Important political and socioecono-
mic events,made in Georgia, led to create a necessary appropriate base in the field of
Juvenile Justice. There had not been even a strategy of Juvenile Justice until 2009 in
Georgia, the important transformations occurred in the last year. Particularly, the
Parliament of Georgia adopted the Juvenile Justice Codeon 12t day of June, 2015.
Its common part has become operative since 15t day of January, 2016.

Juvenile Justice Code offered new, more liberal views. It is oriented to the best
interests of minors. We will discuss the issues of our study considered to the child’s
best interest. In this regard, we will attract your attention to the types and measures
of the punishment of juveniles. The highest risk for committing a crime is during
minority period, accordingly, the law must be so improved and corresponding to the

I M.B. Clinard, R.E. Meier, Sociology of Deviant Behavior, Wadsworth Publishing 2014, p. 13.
2 M. Shalikashvili, G. Mikanadze, Particularities of the Juvenile Justice: criminology, criminal,
penal and international legal bases of the Juvenile Justice, Thbilisi 2011, p. 18.
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international standards that the crimes committed at this age, should make the
child’s life as painless as possible. On the contrary, it should become an example to
make a mistake never again, for which he/she was convicted. Thereby, the particular
role is obliged to the punishment in the Juvenile Justice.

Juvenile Justice Code strengthens the priority of the alternative measures appro-
priatelyto the child’s best interests. According to the UN Convention on the rights of
the child, a custodial restraint, as the last resort, should be used for the shortest
period. It is important to develop alternative sanctions and promote their use in
practice. Accordingly, the Juvenile Justice Code offers the alternative types of the
punishment, including, a totally new type of the punishment — house arrest, which
was adopted earlier than other articles of the Code, in 15 September, 2015.

The system of Juvenile Justice is very sensitive. A lot of juveniles spend their
childhood not with their family, but at the penitentiary facilities. Such environment
promotes commission of a new offense, not correction. For this reason, the interna-
tional community has prepared legal documents for Juvenile Justice for the latest
25 years. Fortunately, Georgia is involved in the process, the clear reflection is the
Juvenile Justice Code. The Code offers alternative types of deprivation of freedom:
a fine, house arrest, community service, the deprivation of a right to carry out an
activity, restriction of liberty. This reality has once clearly shown us, that the Juveni-
le Justice Code is really liberal for the persons, who are in conflict with the law.
However, there are problematic issues in this Code, which will be briefly discussed
and improvement and generalization of them will contribute a development of this
issue.

We will display a research issue for the purpose of the best interests of minors.
All news, naturally, will not be able to be discussed, but we consider discussing the
types of the sentence for juveniles.

A fine

According to the Art. 68 of the Juvenile Justice Code, a fine may be imposed on
a minor only if he/she has an independent income from lawful activities. When a fi-
ne is imposed on a minor, the minimum amount of fine established by the Crimi-
nal Code of Georgia shall be reduced by half.

There are several suggestive questions about the disposition of this article. The
regulations established by this article shall be applied to juvenile justice procedure
according to part 2 of Art. 2 of this Code. According to part 3 of this article, the
provisions of other normative acts of Georgia shall also be applied in juvenile justice
procedure if they do not contradict this Code and/or are favorable to minors. Accor-
dingly, the Criminal Code, Criminal Procedure Code and other appropriate normati-
ve acts are used for the issues, which are not regulated in Juvenile Justice Code. The
types and measures are presented in Juvenile Justice Code, which are used during
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the period of the juvenile’s conviction, so this issue is determined by the Juvenile
Justice Code. In the case of a fine, it is unclear, why the reference is to the Criminal
Code, when it can be written directly in the Juvenile Justice Code, that a minimum
amount of the fine is 1000 GEL, in accordance with the fine for adults is 2000 GEL
(i.e in a case of the juvenile the fine is half). Also, if the relevant article of the
private part of Criminal Code sanctions imprisonment with the term of three years,
a minimum amount of the fine shall not be less than 250 GEL, according to the case
of adults, the fine shall not be less than 500 GEL.

In addition, as Art. 42 of the Criminal Code, also an Art. 68 of the Juvenile
Justice Code does not determine the maximum amount of the fine. This is contrary
to — the principle of determinacy in a law — very important for the state, which
provides the stability in the country. The legislator is bounded by the principle of the
determinacy of a law during the imposed responsibility period. This principle is
derived from the principle of the legal State, shown in the Constitution of Georgia:
“Punishment, as a reaction of the State to the criminal injustice, shall be determined
normatively by the legislature, taking into account its type and measure, and the
response of the State for breaking the law, shall be predictable to the addressee of
the norm™. The principle of the determined law requires establishing clear and
concrete norms of criminal law by the legislator, in order that citizens can under-
stand norms of the law and appropriate activity”. “Generally, the legislator is obliged
to get an exact, clear, foreseen legislation (norms) for determination of the exact
right of the constitution in acceptable limits. This circumstance is one of the decisive
criteria for estimating the constitutionality of this norm™®. The principle of determi-
nacy of a law, which arises from the general principles of the State, is not right of an
individual, however, they have decisive importance for protection of the basic rights.
They establish a limit of intervention of the public authority in basic rights and this
is an important material base of this intervantion” . The person should be able to find
out exactly what is required from the legislature and accommodate his/her behavior
to this requirements. There are elements of the Legal State, which may not be
directly provided by any norms of the Constitution, but have important meanings,
because they are the basis of realization of the principle of the legal State. Such
element of the principle of the legal State is the principle of Legal certainty, and the
noted norm doesnot satisfy its requirements.

3 Decision N516-542 of 14 May 2013 by the constitutional court of Georgia, for the case Citizens
of Georgia Aleksandre Baramidze, Lasha Tugushi, Vakhtang Khmaladze and Vakhtang Maisaia against
to the Parliament of Georgia.

4 E. Shvabe, Decisions of the Federal Constitution Court of Germany, Tbilisi 2011, p. 372.

5 K. Kublashvili, General Rights, Tbilisi 2008, p. 351.

6 Decision of 26, 2007, N1/3/407 by the constitutional court of Georgia, for the case Georgian Young
Lawyer s Association and Citizen of Georgia — Ekaterine Lomtatidze against the Parliament of Georgia.

7 E. Gotsiridze, Recognition other rights implied from the principles of Constitution. A comment
of Constitution of Georgia, chapter 11: Citizenship of Georgia,; general rights and freedom of the human,
Thilisi 2013, p. 484.
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Also, it should be noted the words of this article “A fine may be imposed on
a minor only if he/she has an independent income from lawful activities”. The
following words give ambiguity to the disposition “if he/she has an independent
income from lawful activities”. If the court wants to sentence this type of the punish-
ment, it shall be known for the court if the juvenile is employed, how much his/her
income is and etcetera. The activity shall be legal, of course. If the income is illegal,
i.e. it is received as a result of offence, this situation presents other issue and of
course, this issue shall be known to the law enforcing body before the court, which
shall take appropriate measures. Accordingly, it is unclear the existence of these
words in the deposition of the article. Such abstract is not given in the similar article
of the Criminal Law. Neither juveniles nor adults shall have illegal income, of
course.

Asfor the addition of the word “independent” in the disposition, it is very
complimentary, because the principle of individualization of the sentence, which
remained as a problem in juvenile justice during the years, became more evident.
A parent or other person is not a participant of this punishment, which was accor-
ding to part 5! of Art. 42 of the Criminal Law until 15! day of January, 2016, when
the responsibility for the payment got imposed on a parent or guardian in case of
insolvent juvenile. The aims of the punishment works most effectively by impact on
the convicted, and in the conditions, when the fine is paid by the parent or other
person, the quality of influence of punishment of the convicted is very law. On the
other hand, the fine may havea negative effect on condition of other members of the
family®. Imposingfine on the juvenile’s parent cannot ensurealegal equality between
the juvenile and his/her parent and make a legal social environment. On the contrary,
social tensions may be caused between the parent and child by transfering the fine
on the parent, which resists to the best interests of minors.

House arrest

According to Art. 69 of the Juvenile Justice Code, The definition of house
arrest is an obligation upon a minor to stay at the place of his/her residence during
specified time of the day and night. House arrest may be imposed on a minor in the
case of the commission of a minor crime, so that its execution does not obstruct the
performance of remunerated work or education. Imposition such kind ofsentence,
must not violate the best interests of minors. The State must ensure that juvenile’s life
shall be interesting during the period, when he/she is most susceptible tobehave wron-

gly,the State must promote a personal development and an educational process’.

8 Decision of 11 July 2011, N3/2/416 of the Constitutional Code of Georgia on the case Public
defender of Georgia against the Parliament of Georgia.

9 United Nations Standard Minimum Rules for the Administration of Juvenile Justice, “The Be-
ijing Rules” 1985, rule 1.2.
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The purpose of this punishment is to give the accused person opportunity to go to
the educational institution, work, to go to the centers of probation, to perform
community service or undergo the treatment course in case of addiction on drugs!'®
or alcoholic.

One of the main principlesof the Criminal Code is to appreciate the best intere-
sts of minors, which means, thatthe purpose of sentence is not punishment, but to
rectify.It is important the minor shall be avoided to a penal institution, as much as
possible. House arrest is an alternative type of punishment, which does not automati-
cally mean, that person under house arrest should be at home during 24 hours. The
judge determines a number of hours during which he/she have to be at home accor-
ding to his/her everyday life. At the rest of the time he/she is free for going to sport,
school, to have a relationship with the community and to promote not make such
mistake, for which he/she is a convicted. However, the noted punishment has still
a big risk and it is necessary to beware of it. We shall get started solving the problem
by elimination of deficiencies in the legislation.

It is particularly impossible to determine a target group of the convicts under
house arrest all around the world. House arrest is used as for convicts with a law risk
as a high risk in different states in USA!!. House arrest consists ofelements of
imprisonment — a kind of the most serious punishment. “As imprisonment, as well
as house arrest is equal with restraint of liberty”!2. It is true, that a person has an
obligation to stay at one place i.e, although at home and at certain period, but justice
has no aim to lock a minorin prison and trusts so, that his/her imprisonment can be
implemented at home. For more caution, it may be made a reservation that this
punishment may be sentenced to the person, who commits a crime at first, he/she
has not committed an aggressive crime and etcetera.

We meet a house arrest “with a right of activity” in the Juvenile Justice Code,
exactly, the minor should be sentenced with mentioned punishment so, that its
execution will not interrupt to the payable work or educational process, which is
very complimentary. One of the main achievment of the Code is, that imprisonment
of minors shall be admissible only as measures of a last resort. All these shall be
carried out by defense of the best interests of minors.

In general, there are three types of house arrest and they are so-called: the
strictest and the closest form of house arrest i.e “Home incarceration” to the impri-
sonment, which makes a convict to stay at home permanently, expect of visiting to
the medical facilities and participate in the religious ceremonies. “Home incarcera-
tion” is less strict, during which the convict can leave home only for going to work,
educational institution or visiting the doctor, and the most liberal form of house

10 Zh. Pradeli, Comparative Criminal Law, Thbilisi 1999, p. 431.

I ys. Department of Justice, ,,Electronic Monitoring Reduces Recidivism”, Sept. 2011, p. 1,
[online] <www.ncjrs.gov/pdffiles1/nij/234460.pdf>.

12 Mancini v. Italy, ECHR, Application No. 41812/04, 13 October 2005.
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arrest is “Curfew”, when the convict is obliged to stay at home during certain hours,
This mainly refers to the hours of the night!3.

There are also suggestive questions about minimum and maximum measures of
house arrest. House arrest shall be imposed on a minor for a term of 6 months to
1 year, according to the Juvenile Justice Code. While, in general, an execution
mechanism of house arrest means permanent electronic monitoring, which imple-
mentation of the long term is inappropriate as for adult convicts also minor convicts,
because this may cause a psychological deviation or other serious results. Psycholo-
gists estimated, that even electronic chains carrier adult and mentally stable convict,
have psychical deviations after 6 months!4. According to the juridical literature, the
one of the most important precondition for the wearing an electronic chain is — using
it as short-term punishment!.

The deprivation of a right to carry out an activity

One of the types of the punishment of the Juvenile Justice Code is the depriva-
tion of a right to carry out an activity. A minor may be deprived of a right to carry
out an activity for a period of one to three years according to Art. 70 of the Juvenile
Justice Code.

Deprivation of the right to hold an official position or to carry out a particular
activity shall be imposed as the term penalty for a term of one to five years and as an
additional sentence, for a term six months to three years. While the deprivation of
a right to carry out an activity may be imposed as common, also as an addition
punishment with a same term, which is not correct. Imposed additional punishment
of the deprivation of a right to carry out an activity, the measure of the punishment is
less in case of juveniles, which is unwarrantable.

The issue of effectiveness of punishment — the deprivation of the right of
activity from the juvenile, shall be subject of discussion. A convict may find himself
in a hard financial situation by this sentence. This law income may be deprived, on
which his normal life and development was depended. The advantage of the alterna-
tive sentences is that the juvenile has not to stay at the detention facility so as not
encumber his/her normal life, including working and employment, which serves his
best interest. The problem of employment is an acute issue in Georgia, especially
employment of juveniles. The deprivation of the right of activity of minors is not

13 7h. Pradeli, op. cit., p. 430.

14°S. Onel, 12 Verfassungsmdpigkeit und Effektivitit der “Elektronischen Fuffessel”, “Jahbuch
deas Kriminalwissenschaflichen Institutes der Leibniz Universitdit Hannover” 2012, No. 1. The maxim
term to use an electric shackles is one year, but th maximum term is a half year year in the practice. See:
K. Mchedlishvili-Hedrikh, Notes about the Juvenile Justice Code, “Court and the World” Tbilisi 2015,
No. 2, p. 60.

IS M. Lindenberg, Elektronisch unerwiinschte hausarrest auch in Deutschland, 1999, p. 14.
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such punishment, which promotes to aims of execution of the sentence. “The purpo-
se of the sentence is the final result, for which the Government reaches by using the
established coercive measures“!®. How will resocialization-rehabilitation occur by
this sentence? Or to be avoided a new crime? If a person commits a crime, this is
forbidden without this sentence. Employment and labor, on the contrary, will contri-
bute to the goals of punishment.

In addition, it is difficult to imagine that this type of the punishment will be
often used for the juveniles, because, the most crimes of the noted category, do not
require a professionalism and a special skill!”.

Socially useful work

Art. 71 of the Juvenile Justice Code is about the socially useful work. This
punishment shall be imposed on a minor for a period of 40 to 300 hours. Before
becoming this law operative, this norm of the Criminal Law provided a period of
punishment from the term of 40 to 320 hours. It is complimentary, that the maximum
of the measure of the punishment was reduced, but with less, which is not enough.
Socially useful work is imposed on adults for a period of 40 to 300 hours in
Slovakia!®. According to the project of the criminal law code of Georgia, Socially
useful work term, imposed on adults, is determined by period of 40 to 400 hours!?,
which is closed to the established measure of punishment of juveniles. This also
indicates that it is desirable to reduce a maximum measure of the punishment. An
old edition allowed a term of this punishment no more than 4 hours a day for minors
under 15 years old and — 6 hours a day for juveniles from 15 to 18 years old. Now,
the type of this labor shall not exceed 4 hours a day. The reason for forming this
norm is not clear by the explanatory note. Under the Art. 71 § 3 of the Juvenile
Justice Code, community service shall be imposed on a minor, so that its execution
does not obstruct the performance of a remunerated work or education.

Under the Art. 71 § 2 of the Juvenile Justice Code, if imprisonment is replaced
by community service, or if a plea agreement is concluded by the parties, community
service may be imposed for a longer term. Community service may be imposed for
a short term as additional sentence. We cannot agree with the noted norm. There is
also an issue with a constitutional principle of the determination of the law. “The
legislator is obliged to make principal decisions about the legal results and scale and

16 M. Lekveishvili, Purposes of the sentence and criminal and criminology aspects of the impo-
sed sentence, “Justice and Law” Tbilisi 2014, No. 4 (43), p. 23.

17 See also 1. Dvalidze, General part of the Criminal Law, Thilisi 2013, p. 215.

18 1. Tobiasova, Development and Construction of The European Legal System, Alternative Pe-
nalties, Bratislava 2007, p. 27.

19 See the project of the Law of Georgia “About changes into the Criminal Code of Georgia”,
30.06.2014, <https://matsne.gov.ge/ka/document/view/2383542>.
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the judge shall determine the limit as possible, within which he/she will act. In
addition, the more intensive intervention, the stricter the requirement to the legisla-
tor is. The more severe the sentence, the more the legislator is obliged to give
additional information to the judge, on the basis of which, the prediction of the
appropriate sanctions, which is entertained at the appropriate existed particular
elements will be possible. He/she should enable a citizen to foresee a possible
sentence”2,

The legislator tries to link up an appointment of the punishment to the plea
agreement, which is not expedient. Appointment of sentence type and measure is
a judge’s prerogative, but the noted norm limits the legal power of the judge. The
attempt of “trade” about the sentence of a minor is made by the institution of the
plea agreement, which resists the best interests of minor, who is in complict with
the law, also his/her upbringing. In case of this, the government tries to resolve the
conflict quickly and placesthe best interests of child on the back side. Here of
the best interests of minors, it is expedient to impose such kind of the sanction,
which promotes his/her upbringing, resocialization.lt is better, the institution of the
plea agreement should not be used during the process of execution of the justice.
This issue needs to be discussed separately.

When imposing community service on a minor, according to the Art. 71 § 4, it
is complimentary toassign the minor to work to a place where he/she can acquire the
experience and skills necessary to become a member of society. i.e the legislator
considers these factors desirable and not obligatory, which is not correct and the
sentence directly contradicts the goal of punishment — re-socialization and rehabili-
tation. Community service, when it is performed by the juveniles,must provide con-
structive and interesting activities, which would allow a child’s ability to learn
something and to make him/her feel that he had made benefit for the public. Accor-
ding to the best interests of minors, it will be more reasonable to involve training
elements in execution of the sentence. At the execution of this sentence, the society
will be involved in justice, which may determine the future of the minor, exactly,
while serving the sentence, a juvenile may acquire certain interests, study the case
and be employed in the same place in the future, where he/she was serving the
sentence.It is necessary for a convicted minor to be employed at a place, where he
shall be established as a decent member of a society.

Restriction of liberty
As for the restriction of liberty, this type of the punishment is providedby the
Juvenile Justice Code. The maximum term of restriction of liberty for minors shall

be three years, according to Art. 72 of the Code, while the term was 4 years,

20 1. Shvabe, op. cit., p. 374.
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according to Art. 86! of the Criminal Code till 15t January, 2016. Such liberalization
of the measure of the sentence is complimentary and appropriated with the best
interests of minors. Although, there is the same problem, as in case of the fine.
There is not determined the minimum limit of the sentence, which is contrary to the
Criminal Law.

Restriction of liberty shall be imposed on a person with no previous convic-
tions, according to Art. 47 § 2 of the Criminal Code of Georgia. This record is not in
Juvenile Justice Code, which is better, because the juvenile convict may be with
previous conviction, but imposing restriction of liberty for such committed crime
shall be appropriate to the action.

Deprivation of liberty

Juvenile detention facilities in Georgia have been very crowded for last years.
In one hand, this was a fault of a criminal situation in the country and the other
hand, incorrect legal regulations, which were strict in relation with the juveniles: the
judge had no authority to impose less than minimum limit of the deprivation of
liberty, it was able to impose the deprivation of liberty in case of the less serious
crime, there was not a practice to use an alternative punishment and etcetera. In this
regard, the Juvenile Justice Code is a step forward.

Juvenile justice process should first take into account the minor’s best interest.
This is a main principle. The best interests of minors of the explanatory note is
determined as “Safety, welfare, health care, education, development, re-socialization
and rehabilitation and other interests of juveniles should be determined in accordan-
ce with international standards and individual characteristics of the juveniles, also
taking into account his/her opinion”2!. To take into account the best interests of
minors, imprisonment should be used in special cases. According to the convention
about the rights of a child, the deprivation of liberty, including arrest and imprison-
ment, should be used only as the last resort of punishment during the shortest period
of time, only when using an alternative, more light means will not ensure reach of
appropriate goal, provided for by law?Z.

According to Juvenile Justice Code, fixed term imprisonment may be imposed
on a minor if he/she has committed a serious or a particularly serious crime, if
he/she has avoided serving a non-custodial sentence, and/or a judgment of convic-
tion has been delivered against him/her in the past. The judge doesnothave discre-
tion to impose a deprivation of liberty as a sentence to the juvenile, which is compli-
mentary and corresponds the best interests of minors. In addition, the mentioned

21 See the project of the Law of Georgia “About changes into the Criminal Code of Georgia”,
30.06.2014, [online] <https://matsne.gov.ge/ka/document/view/2383542>.

22 The convention about the rights of child, 1989, Art. 37 (b); United Nations Standard Minimum
Rules for the Administration of JuvenileJustice, 1985, rule 13, 18.
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record will promote to use the alternative sanctions. The word “alternative” is an
important word in juvenile justice, which includes any form of interference ofthe
law and means avoidance ofdeprivation of freedom, imprisonment or staying at the
closed facilities?3. The deprivation of liberty must be used as ultima ratio, the last
decision in juvenile justice. Alternative mechanisms of the discussion of the case
should ensure the particular guarantee to protect a child’s rights®4. A strict punish-
ment will be justified, only if the less serious punishment cannot ensure the goals of
the sentence. So, our legislator offers such conception, which sets limits on the
minimum sentence in favor of the principle of intervention. Therefore, sentence
ordering authority should ensure more frequent use of sentences, provided for by the
law, which are not concerned withdeprivation of liberty2.

The measure of the penalty of deprivation of liberty is a subject of a big interest.
The purpose of the deprivation of liberty is correction and newly social upbringing
of criminal, so juvenile convicts are separated from the adults and they are imposed
the appropriate regime,according to their judicial status and age?®. Therefore, the
term of the deprivation of liberty must be such length that a juvenile can return to
the society rehabilitated and corrected. The term of deprivation of liberty, imposed
on juveniles from 14 to 16 years old,is reducedby 1/3 by the Juvenile Justice Code.
In addition, the term of the final sentence shall not exceed 10 years. The term of
deprivation of liberty, imposed on juveniles from 16 to 18 years old, is reduced by 1/4.
And, the term of the final sentence shall not exceed 12 years, while 15 years was
foreseen by the Art. 88 of the Criminal Code till 1" January, 2016. In case of
a minor from 16-18 is liberalization, which we cannot say about minors from age
14-16. It is better this term would be reduced and become 8 years instead of
10 years.

Conclusion

Modern era has shown us necessity to create a law, based on the best interests
on minors, because this field is very neat and important. The harm, caused by
imposing a wrong sentence on a minor appears at the level of an individual, family
and State and needs integrated and consistent approach. For the legal existence of
the state, it is essential to take care of juveniles, who are in conflict with the law.

23 Explanation made for the juveniles by the international council, [online] <www.ipjj.org/resour-
ces/glossary/>.

24 The manual directives about the oriented justice (by the committee of the ministers of the
Europe Council, 17 November, 2010), point 26.

25 M. Lekishvili, The Reasons of the Sentence and Aspects of Imposed Sentence, “Justice and
Law”, Thbilisi 2014, No. 4(43), p. 26.

26 International pactabout the civil and political right, 1966, Art. 10(3).
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The legislator is required to take his/her own responsibility toward minors, and
contribute her/his mite for moving closer to international standards. Taking into
account the best interests of minors, non-custodial sentences, a variety of alternative
institutions should be carried out more frequently. This will give the judge possibili-
ty to use deprivation of freedom, as less, as possible. The rights of juveniles are
protected within international law and practice.

The role of alternative sentences appears more effectively in the framework of
realized liberation of the Criminal Code in Georgia. Its each type and efficiency is
the most important. The accent should be made on the alternative sentences, which
was realized within the new Code, howevergaps are still observed. All types and
measures of juvenile sentence should be appropriate to the best interests of minors.

Juvenile Justice Code has been become operative in Georgia for one year. This
period is small for general conclusion, but it is a fact, that this normative act provi-
des the types of juvenile sentences, which protectshis/her best interests.
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Summary

Key words: juvenile justice, the best interested of juveniles, the types of the
punishment, basic principle of juvenile justice, Georgian legislation.

In this article main issues are discussed on the basis of Georgian legislation
analysis. The best interest of the juvenile protection is the basic principle of juvenile
justice implementationin Georgia. In the article the types of the punishment are
analyses in the sense of the best interests of juveniles. The advantages and shortco-
mings of the code of juvenile justice are highlighted. Concrete proposals and recom-
mendations are laid out. The article is intended for foreigner lawyers and readers
who are interested in juvenile penalty.



EEEEE Sources of Law R






POLISH-GEORGIAN LAW REVIEW
UWM 2/2016

Nugzar Sugruladze

Manana Rusieshvili

Demetre Egnatashvili

Ivane Javakhishvili Thilisi State University

The Book of Law of Beka-Aghbugha

The Law of Aghbugha, governor (Atabag) of Samtskhe principality (Southern
Georgia), written in the 80s of the 14 century is one of the most prominent manu-
ments of Old Georgian Law. In the introduction of the book Aghbugha states that he
used the collection of laws made by his grandfather, Beka-Atabag, governor of
Samtskhe as a foundation for his book and complemented it with the laws introdu-
ced by himself. The only change, according to Aghbugha initiated by himself con-
cerns the currency used in the principality. Specifically, “the Kazanuri teti” circula-
ted in Beka’s time was replaced by the so-called “Giorgauli Tetri”. Due to this fact,
the majority of scholars refer to the law code compiled by Aghbugha as The Book of
Law of Beka-Aghbugha.

Two significantly differing manuscripts of the work have reached us. One of
them The Law of Aghbugha (incorporating 175 articles) is included in the collection
of books of law compiled by the King of Kartli, Vakhtang VI in the beginning of the
18t century. The other manuscript, dating back to 1672 is titled differently — The
book of law about people s illegal deeds. The text of this manuscript unlike that of
The Law of Aghbugha is not fractioned into articles, is smaller and corresponds to
Articles 1-98 of The Law of Aghbugha, which may indicate that this work initially
comprised only 98 articles and the remaining part (Articles 99—175) was added later,
arguably by the codification commission initiated by Vakhtang VI.

The text that comes after Article 98 in The Law of Aghbugha reads like an
introduction to similar works, in which King of Kings Bagrat Curopalate and not the
governor of Smatskhe is named as its compiler. Interestingly, the identity and there-
fore, the exact time of compilation of The Book of Law of Bagrat has invited many
opposing theories among historians of the Georgian law. Specifically, a distingu-
ished Georgian scholar, Ivane Javakhishvili maintains the point of view that Bagrat
Curopalate mentioned in the book must be Bagrat III (978-1014)!. On the other

U 1Iv. Javakhishvili, The History of the Georgian Law, Thilisi 1928, p. 94 [in Georgian].
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hand, Iv. Surguladze? and 1. Dolidze® believe that the book was compiled by Bagrat
IV (1027-1072)%. Quite a few scholars (A. Kikividze>, M. Kekelia®) put forward the
theory according to which the book was compiled by Bagrat I (who ruled in the
second part of the 9t century).On the other hand, I. Antelava refers the book to
a later period of time. In addition to this, there are several theories about the number
of the articles comprising The Book of the Law of Bagrat. Specifically, Iv. Javakhi-
shvili and Iv. Surguladze maintain that only four articles (99-103) belong to Bagrat
Curopalate, whereas 1. Dolidze considers that the fragment of The Book of Law of
Bagrat comprises as many as Articles 99-160.

On the other hand, the scholars have come to an agreement regarding the
authors, structure and origin of separate parts of the first part of the book (Articles
1-98). Specifically, based on solid arguments, distinguished Georgian scholar
S. Kakabadze proposed that the book of the law was compiled in the second part of
the 14t century by the governor of Samtskhe — Aghbugha. As well as this, his
grandfather Beka Mandaturtukhutsesi, mentioned in the book must be Beka I
(1285-1306) and not Beka II, as believed earlier. This theory by Kakabadze, also
followed by the scholars of the next generation, was based on the historical sources
according to which the heirs of Beka I (amongst them, Beka II) did not possess the
title of Mandaturtukhutsesi’ .

Therefore, apart from the fragment discussed above from The Book of Law of
Bagrat, about which scholars still do not hold a universally accepted opinion, 7he
Book of Law of Beka slightly edited by Aghbugha, is the earliest collection of Laws
known to us, which makes it especially important.

The structure of the first part of the book (Articles 1-98) does not invoke many
different theories. The introduction of this book of law, as well as its Articles 66-98
belong to Aghbugha, whereas Articles 1-65 were written by Beka. The Article 66 is
preceded by a new introduction which also is written by Aghbugha.

The present work is dedicated to the first part of the book (i.e. Articles 1-98)
which is the book of law employed by the governors of Samtskhe.

Originally, The Book of Law of Beka-Aghbugha was created as of local impor-
tance, compiled by the governors of Samtskhe and initially, it was in force only
within the Samtskhe region. However, since Vakhtang VI, king of Kartli, included
the book into his collection of Laws, the jurisdiction of The Law of Beka-Aghbugha
spread over the territory of Eastern Georgia.

2 1v. Surguladze, Monuments of Georgian Law, Tbilisi 1984; Iv. Surguladze, Towards the History
of the Georgian State and the History of Law, Thbilisi 1953, p. 73.

3 1. Dolidze, The Old Georgian Law, Thilisi 1953, pp. 56-57.

4 A. Kikvidze, Who does the book of law known as the Law of Bagrat Curopalate belong to?
Materials of the Georgian Ethnography, XVI-XVII, Tbilisi 1972, pp. 232-233.

5 M. Kekelia, Towards the Code of Law of Bagrat Curapalate, “Issues of the History of Law”,
Thilisi 1986, p. 94.

6 I. Antelava, Issues of the Social-Economic History of Georgia, Tbilisi 1980, p. 53.

7 S. Kakabadze, Identity of the Book of the Law of Beka-Aghbugha, Thilisi 1912, pp. 3—4.
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Occupying almost a third of the Georgian Kingdom of the period, Samtskhe
was situated in Southern Georgia. Governors of Samtskhe were appointed by the
kings of unified Georgia and were subject to them. As a rule, they occupied high
positions at the Royal Court of Georgia serving as atabagis (Governors), amirspasal-
laris (Commanders-in-chief), mandaturtukhutsesis (Heads of Police), etc. Presuma-
bly, Atabagi initially acted as a mentor of the prince, heir to the throne and was
considered to be one of the most influential positions at the Court, together with
Mtsignobartukhutsesi (Chief Adviser to the king on all state issues). Amirspasalari
was in charge of military affairs, whereas mandaturtukhutsesi headed police forces
of the kingdom. These officials were appointed by Georgian kings and were inclu-
ded in the consultative body created by rulers of the Georgian kingdom. In 1265
Mongols, who had already occupied the Near East, severed Samtskhe principality
from the Kingdom of Georgia and subjected it to their rule. Due to this fact the
governor of Samtskhe became a vassal of the Mongol Khan which also meant
coming out of control of the Georgian king and gaining independence regarding
internal affairs of Samtskhe principality. In addition, the governor of Samtskhe was
in charge of both administrative and legislative power which is clearly proved by
The Book of the Law of Beka-Aghbugha. This book was issued on behalf of the
Samtskhe Governor and there is no mention of the King in Articles 1-98. However,
certain formal connection with the King of Georgia is still felt, specifically, in
employing the titles (atabagi, amirspasallari) by the Samtskhe governors after 1265.
Clearly, the governors no longer performed the duties of the above-mentioned court
officials, which conferred on them only honorary status.

Although the majority of the legal norms in The Book of the Law of Aghbugha
belong to the criminal law sphere, a considerable number of norms refer to private
law. However, regulating norms of the court trial are presented relatively poorly
— they do not appear as independent articles but are quoted together with criminal
and civil law norms.

The Book of Law of Beka-Aghbugha provides interesting information about the
social structure of the Samtskhe principality of the period. In the Georgia of the
Middle centuries the amount of pay for crimes, violations of law — siskhli (blood)
depended on the title and status of the person. More specifically, according to The
Book of the Law of Beka-Aghbugha, the legal status of the person and, therefore, the
price of its siskhli was determined by their social origin (the house), property (estate)
and their occupied position. According to the book the social-hierarchical structure
of Samtskhe was as follows: the society was headed by the Governor referred to as
patron-atabagi (Master-Governor). Interestingly, siskhli of neither the Governor
that of the highest church dignitary — Episcopos (matskuereli) is not determined in
the book, which indicates that the Governor is considered to be the highest ruler. As
is known, in the legal documents of the medieval Georgia, the siskhli of the King
and highest church dignitary is usually not assessed. The highest layer of the ruling
classes was made up by a small group of the didebulebi (peers) whose siskhli was
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assessed at 40,000 tetris. The major part of the ruling class was made up by aznauris
(esquires). Unlike the title of the didebuli, which was considered to be a private title,
status of azmauri was hereditary. Due to the size of the estate and the position
occupied, the aznauris fell into three groups in the book of law with different
amount of siskhli allotted to them (respectively 20,000, 12,000 and 6,000 tetris). The
lowest part of the society was made up by the taxpayers — glekhoba (peasantry),
whose siskhli was assessedat 400 tetris. Servants (msakhuri) occupied the position
between peasantry and aznauris. Although the servants also belonged to peasantry,
they still enjoyed a higher status determined by the fact that they were under the
service of their masters. Therefore, the price of their siskhli was higher and amoun-
ted to 1,000 tetris.

Due to the importance of the book, it attracted the attention of a number of
Georgian scholars (N. Urbneli, Iv. Javakhishvili, Iv. Surguladze, 1. Dolidze, M. Ke-
kelia). A Georgian text of the book was first published by I. Dolidze® whereas its
Russian translation, made according to the manuscript of 1672, was published by
I. Dolidze and V. Dondua®.

It is worth noting that The Book of the Law of Beka-Aghbugha was translated
into Russian twice, together with the collection of the Law of Vakhtang VI!? altho-
ugh this edition does not present a precise translation and contains a number of
errors. In 1938-1939 Swiss scholar J. Karst published a French translation of The
Book of the Law of Aghugha'l, which obviously relied on the above-mentioned
Russian translation.

Clearly, the translations of this source made in the 19 and early 20t century
do no longer meet contemporary standards. Due to this fact we considered it to be
necessary to re-publish the translations of The Book of the Law of Aghbugha as well
as of other sources of Old Georgian Law.

The present work presents the first English translation of The Book of the Law
of Beka-Aghbugha according to the manuscript of 1672, which is titled The book of
law about people’s illegal deeds and as noted above, includes Articles 1-98 of The
Law of Aghbugha as given in the collection of laws of Vakhtang VI.

The book of law about all kinds of illegal deeds of people

In the name of God, eternal father, son and holy spirit, with the help of St. Mary
and all the saints, both in heaven and on earth, we, Atabag Amirspasallar Aghbugha,

8 Manuscripts of Georgian Law, vol. 1, ed. 1. Dolidze, Tbilisi 1963; 1. Dolidze, Old Georgian
Law, Thilisi 1953.

9 Cyoebnux bexa u Ae6yea, rpy3nucknii Tekct n segenne U.C. Jomumse, mepesoa B /1. Jlonaya
u U.C. Jlomuaze, Toummcu 1960.

10" Coopnux saxonos Ipysunckozo uaps Baxmanea VI, pen. I1. Bakpanse, Cankr-Ilerep6ypr 1887.

11y, Karst, Code d’Aghbugha, vol. 11, Strasbourg 1938.
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delivered to the honest matskuereli and sons of my uncle Shashia and his brother,
Papnuti, Head of the monastery of Sapara, and in front of Heads of all five districts
of Samtskhe and the regions inhabited by the peoples of Tao, Shavshi and Klarjeti,
and episcopes and hermits (meudabnove) and [other] monks who abide there, given
themselves to the care of God and St. Mary, put in front of us the book of laws of
our grandfather and patron, Beka. It has been copied fully and entirely and combi-
ned with all the crime laws which came into our life after Beka, during the hard
times for the country, namely crimes regarding siskhli, gershi, attack, betrayal and
any other type of illegal deeds, connected with the penalty in fetris (money).

Kazanuri tetri was set as the currency for compensation by our patron, our
Grandfather. By now the kazanuri tetri is no longer in circulation, thus we have
decided to accept the tetris of the great king George, pure silver fetri in five double
dangs. Money should be accepted according to the current rates of tetri. We have
not reduced it in order not to make the illegal deeds easier to commit.

[Decisions] regarding Atskuri and Sapara were not changed by our patron, and
were left as they were in the old times. We certainly endorsed them.

First we determined the cases regarding siskhli.

1. If god is furious with the devil and the man kills another man; for instance if
a didebuli (noble) kills a noble, or if the [victim] commits some kind of
hostile action before the people sent by the patron or if matskuereli arrive at
the place where the crime was committed, and put the icon of Atskuri
St. Mary there, whatever the damage was, it will not be included in the
amount of siskhli he is to pay.

However, when the afore mentioned icon and people arrive, let the wronged
person stop any kind of hostility. If this does not happen, this person is to pay
a penalty (patiji) in favour of matskuereli and the patron, as well as the
siskhli, and the damage incurred will be added to the siskZ/i which has alre-
ady been determined. Siskhli of a didebuli is equal to forty thousand zetris.

If the murderer is not able to pay, then he is subjected to exile, and his
mamuli (lands) will be given to the patron or matskuereli, and [the latter
parties] present the right to the mesiskhle to employ half of the income from
the estate.

2. If a didebuli kills an aznauri, the one who serves his patron honourably, and
is considered among the best, and who is a court’s esquire (tadzreuli aznauri),
owning a castle and a monastery, then the sistkhli for him is twenty thousand
tetris and the murderer will pay that much.

3. If he kills someone beneath him, an aznauri, whose mamuli has been reduced
during the time, and who does not own a monastery, then he (the murderer)
will pay the price of the siskhli to the amount of 12,000 fetris, in the order
mentioned above and the one who suffers from losses, must be the third
generation to experience property reduction.
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If the patron humiliated him, having become angry at him over something,
and the patron had mercy on him, then let him determine siskA/i in the initial
amount.

If an esquire kills an esquire, the former pays the siskhli in the same order.

If he is not able to pay, then he is to be banished, and his mamuli (land) is to
be owned by the patron and the matskuereli and they are to allot the mesiskh-
le half of the income from the estate till the siskhli is fully paid.
There are many similar cases: some of them demand a nominated jury, selec-
ted by the judges and the latter should select them very carefully.

There may be some very important matters, which will need a non-nominated
jury:

Details about the merchants is written below (see Articles 96, 97).

The first case, regarding the gershi (penalty for wounding a person) is as
follows:

If a hand or a leg is either cut off or fully damaged, then a third of the siskhli
is to be compensated for. If an eye is lost, a quarter of the siskhli is to be
compensated for; If evidence of a strike is visible on the face, 1,500 tetris are
to be paid; if a finger is cut off, a fifth part of the gershi determined for
a hand is to be compensated for. In the same way, the amount of compensa-
tion must be determined according to the number of missing fingers.

If the wound did not cause any serious damage, then the parties should come
to a certain agreement regarding the compensation, employing mediators in
the presence of respected people, as it should be.

If a man kills msakhuri (servant), who is employed as a aznaurishvili at his
patron’s house, he should pay 12,000 fetris.

If a man knocks out either a front or a back tooth, he is to pay gershi, determi-
ned as a compensation for the loss of one finger: the loss of a front tooth makes
the man ugly whereas that of a back tooth makes it difficult for him to eat.

As for the kotlosani (a man with a spare horse) and abjrosani (a man with
armour), as well as a man with a tent who held post from their patron, their
siskhli is equal to 12,000 tetris and gershi is also made up in the same way.

If a kotlosani and an abjrosani, who served at a patron’s as an aznauri
(esquire) dies and his offspring cannot serve the patron, his siskhli is equal to
1,000 tetris.

A siskhli for a peasant is 400 tetris.

If a man Kkills a serf (gma) who is known to his patron by his good and kind
deeds, the murderer is to pay 1,000 tetris.

For an attacker neither siskhli nor gershi is allowed. And for the man who
gets attacked, double the amount of siskhli and gershi, in the same order, is to
be paid.
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If the man is not killed when attacked, then the attacker, due to the harm and
disgrace brought to the family, is to pay half of the sisk#li allotted for harming
a respected person.

If the amount of money is decreased by the mediation of honourable people,
this is how it should be.

If the attacker is caught, the assaulted should undress him, drag him for seven
steps to disgrace him, and have a man (driver) whip him on his backside. The
attacker must be dragged along the streets in front of people. This should be
done by negotiation between both sides.

If the attacker prefers to be punished by dragging, rather than pay, the assaul-
ted agreeing to this, should deem this punishment sufficient, as this is the
measure equal to afflicting extreme and eternal shame and disgrace.

If a pregnant woman is attacked and this is followed by an abortion, full
siskhli is to be paid according to her ancestry.

If an asabia (accomplice) is killed, this should be treated as follows: The man
whose asabia is killed is to pay siskhli; for wounding the asabia, the patron is
to pay gershi unless there is some concession due to family ties.

Regarding the the intercessor (one who intervenes between fighters) one should
follow this rule.

If a nun or a woman, acting as an intercessor is killed, double the amount of
siskhli should be paid, according to their ancestry. Gershi is also paid in the
same way.

If it was the intercessors themselves who fought and this is stated in the
evidence presented by honest witnesses, they will be compensated for like a
dog for barking.

If the intercessor was a secular person, and this role of his is sufficiently
evidenced, he is entitled to double amount of siskhli.

As for the siskhli and gershi regarding traitor [asabia], if he did not have any
personal reason for revenge and killed or wounded [a victim] following the
attacker, he is to be subjected to the punishment as stated in the order of
sapatijo (penalty for criminal offences). He is to pay siskhli of double the
amount similar to cases of attack. [see Article 12]

When a man, feeling a certain type of dissatisfaction towards another man equal
to him, finding the latter in his estate, arrests, binds, beats him, tears off his
armour or other type of clothes he is wearing, and kicks him out of his estate, and
beyond the borders, keeps him in his house as a prisoner and disgraces him.
If these people are taken to court, then the wrong doer is to pay half of the
siskhli, return all the things taken, compensate for all the damages in the
order determined above regarding the attack [see Article 12), because the
wrong doer did harm to the patron by such behaviour. Except for the patron,
no other man can arrest any man as by doing so, he will disgrace the
arrested man forever.
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If the evidence of the strike is seen, then the penalty for this misdeed will not
be included in the siskhli.

If a man beats another man, this victory over the rival is suffice, and he
should take away nothing else from the defeated one. If he disgraces and
shames the defeated man, the former should pay half of the siskhli, return the
armour and all the stolen property and pay a penalty for wounding the defe-
ated man. The man is to pay half of the penalty for each gma of the defeated
man, taken as a prisoner together with the defeated man.

If a man arrests a man equal to him, locks him up in a peasant’s house and
feeds him in circumstances disgraceful for a man, let them pay the siskhli,
according to the court and laws, and return all the stolen property to the
owner.

If a man beats another man, equal to him in rank, high or low, by taking
advantage of either the latter’s weakness or old age and binds his private parts
with a rope or puts pants over his head, he is to pay siskhli, the amount of
which is determined according to his rank. There is nothing worse than dis-
grace, even death is better than that.

If a man kills a brother either living together with him in the same house or
separately, double the amount of siskhli is to be paid, according to rank. This
is because such behaviour is a sin in front of God and deserves hundredfold
epithamy. In this world he can hardly appear in front of people; due to this, he
is to be banned from the land and should live in the mountains. He is to run,
live as a hermit and should not be mentioned by a single man. Episcopos is
aware of the rule applied in such cases and is to behave as he (the murderer)
deserves.

If a member of the family behaves dishonestly towards the wife of a member
of another family and disgraces her, with her agreement or against her will,
and this becomes known, and if the wrongdoer is a relative, he has to pay to
the husband of the woman full siskhli and let the patron of the culprit walk
him around the streets nude above his waist, wearing only knickers, with
a rope tied around his neck. If the lover of the woman prefers, he may redeem
his sins by paying siskhli, and let him pay double amount, according to the
rank of his ancestry as both of them, by the type of relationship, are mindobili
by blood and body.

If a man kidnaps another man’s maidservant, let him pay the former siskhli
for two servants, according to rank.

If a man attacks another man, equal in rank, on the cemetery, encroaching
upon digging a grave, the following should be done: let the culprit pay siskhli
set for the two highest ranking, from the deceased members of the family,
buried in the same cemetery, to which the victim belongs and remembers
about and to whom his (the victim’s) family acted as a patron. Let the culprit
return all he took from the grave.
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If a man did not dig up the grave but only stole the property, let him pay
siskhli for one highest ranking, from the deceased member of the family and
return the stolen [property]. In the same way, the elder compensates for the
younger and vice versa.

If the doors of the graveyard church were broken into or the wall was broken,
let learned people decide the amount of the penalty, according to their love of
God. The exact amount [of the penalty] is not possible to state.

If a didebuli starts wooing an aznauris wife and this becomes a matter of
knowledge, or she is abandoned by her husband, let the lover pay the aznauri
12,000 tetris. If the husband does not leave the wife, the lover pays 6,000 tetris.
If a didebuli kidnaps the wife of an aznauri, 12,000 tetris is to be paid [to the
latter]; If he did not sleep with her, but only wooed her, let him give an oath
[about this] together with another aznauri and let this end the grievance.
Siskhli must be incurred in this way: according to the dignity of the house he
belongs to; some stand high, some low; for a didebuli (noble) — 40,000 tetris;
for a tadzreuli owning a castle and a monastery — 20,000 tetris and for
families standing beneath this — 12,000 zetris.

If a man deserts an innocent wife, he pays her half of the siskhli and returns,
in full, her dowry. If he leaves her due to her committing adultery, even in this
case he is to return dowry to her, as if she herself is a whore, her dowry also
is whore.

If a man deserts his wife who comes from a family above him in rank, he
pays her no higher amount of siskhli than that paid by his family, according to
their rank.

A son born beyond a wedlock belongs to his mother. His birth does not give
the father the right to take him away. The person who inherited the mother,
will also have her son. No one has the right to take him away due to the
reasons of educating him. He will go according to his will, as he has a here-
ditary patron.

If he was born of a didebuli, stays in his house as a gma and has a status of an
azanuri, with the right to have a samamule (land), the siskhli for him is
12,000 tetris.

A woman has no right to initiate a divorce, and leave her husband. If she does
behave like this and if she makes God angry for her wicked tongue, she will
pay her husband a siskhli, according to the rank of his family.

If a man betrays another, being in his (the latter’s) castle or an estate, and
takes away one or both of these properties, when the patron hears about this,
let him make the culprit return the castle or the estate to the owner and pay
the siskhli, set for two highest ranking members of the family of those people
who the patron will find at the place of the betrayal. Let the culprits return the
stolen objects the amount of which is stated honestly and not deceitfully by
the victim under the oath.
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If a man daundobari (a stranger), being in a hostile relationship, performs an
act of betrayal, he shall not pay sapatijo, although is to pay only siskhli for
one highest ranking person.

If a man, sitting in a valley, is attacked, he is to be paid for the betrayal in the
order indicated above; if the person who does not own a castle but owns
a cave, is attacked, let him be paid in the order discussed above regarding the
cases of attacks [see Article 12].

A wedding sanichari (wedding present) is a duty of everyone. Assistance to
the warrior, going to war is also a duty as well as the payment at the funeral.
If a peasant insults an aznauri and takes away something from him, and, at
the same time, wounds his gma (surf), and if the patron of the peasant does
not pay any attention to this fact, let the parties pay half of the siskhli and
gershi later, when the parties are taken in front of the court and the damage
done on that day is estimated.

If a man, a human being, is killed during the attack, then full siskAli and in
addition, an extra half of the siskhli is to be paid, as the attack was carried out
by an indecent hand. Let the patron hand the man performing the insult to the
insulted aznauri, and the latter is to treat him according to his preferences.

If not so, then full payment of siskhli and in, addition, an extra half of the
siskhli, is due to be paid and the culprit stays with his current patron.

If a man attacks a man in the house of his peasant, let him pay in the order set
out regarding the cases of attacks [see Article 12]. Attackers give an oath
regarding the amount of the stolen goods and property. The more the stolen
goods the more the number of the jury. The oath must be given by the
nominated jury.

If two men, being on hostile terms, come across each other and one of them
avoids facing the other, the latter should not follow him. If one runs after the
other and kills him, the murderer is to pay double amount of siskA/i. If both of
them face each other and one kills the other, the murderer is to pay the siskhli
as set for [such cases].

If an engaged fiancée is kidnapped, the victim has the right to express his
dissatisfaction. Let respectful people act as intermediaries, invite both parties
and make the victim be paid a set amount of money. In this way, the insult
should be made up for.

If a man reports on a man who has not done any wrong to him, has neither
robbed his estate nor fought against him, and if he reports on him to the
patron, and, as a result, the patron treats him (the reported) badly, makes him
bankrupt or bans him from his land and makes him live away from his home;
later, if the patron decides to put mercy on the victim, as patrons should do,
and pardons him, brings him back to his home and gives him the opportunity
to prove his innocence, the victim has the right to demand compensation for
all the harm done to him by the accuser without court interference. This issue
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should be settled by people close to the victim and let the accuser fully
compensate for the harm done.

In addition, the patron penalises the accuser in the order of patiji, without
court interference.

If the accuser fights back without evidence, it is classed as a betrayal of the
patron. It is the obligation of the patron to be well-aware of the case.

If a man really committed adultery with a priest’s wife, and the priest resigns
but does not desert his wife, the offender must pay the full amount of siskhli
for the resignation of the priest.

If the priest deserts his wife, the offender must pay half a siskhli for defaming
the priest’s wife as the priest will be in a difficult situation.

If a man’s land is in another man’s hands, and the owner cannot retrieve it
due either to his patron’s fault or to other circumstances, and if he has never
stopped suing, fighting and complaining about this case, no one has the right
to keep the land away from him on basis of prescription of time.

If a man keeps a piece of land (a field, vineyard, a grove or a house) as
a pledge, as soon as the owner is able to pay back the debt, let him get back
what he paid as collateral and the mortgaged land returns to the owner.

If the man (pledge holder), has not returned the land according to the
set order, he should return it (the land) together with the income he obta-
ined since the day he was offered [the mortgage] payment but refused to
take it.

If a patron gives his gma a piec of land (mamuli) but it [the land] remains
mortgaged, the one who has mortgaged it, will buy it out. The man who was
given the land, must be its sole owner.

It is illegal to sell mamuli without the patron witnessing it. In the case of such
a sale, the buyer of the land loses half of the price of the land as a sareguno
(fine for illegal sales). This may not be completely fair, but nobody should
dare embark on such a sale.

If a man steals another man’s wife, of her own free will, the man who steals
her should pay the husband double amount of siskhli according to rank. In
addition, he must also return her sasaluko (jewellery given to a wife by her
husband) to the husband. And nobody should expect the ex-husband to return
her dowry as the wife eloped with another man, deserting her family and
disgracing her husband.

If the dowry consisted of only samamulo, (hereditary piece of land) then the
ex-husband returns it to the relatives of the woman after the man who took
the wife has fully paid the amount of siskhli.

If a man’s wife is kidnapped against her will, which cannot be done without
an armed gang, the kidnapper should pay the sapatijo (fine for the committed
crime) in double amount of siskAli.
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The kidnapper should pay according to the rule set regarding the attack (see
art 12) and all the stolen [goods] indicated under the oath, by the ex-husband,
must be returned to him.

Regarding the dowry act as indicated above (Article 46);

48.  If a brother evicts his brother or another relative from the mamuli (hereditary
land), no matter how the latter harms him, being banned from the family,
when he gets back, no penalty should be laid on him. He must enter the land
according to his lawful right. According to the tradition, a brother owes
another brother no more than saukhutseso.

49.  If there is a local custom according to which a younger son should leave his
father’s house with a part of land after his marriage, this is a rule, written by
the hand of Moses and dictated by the Creator, in the book entitled 7he
Genesis and mediators do not have the right to reduce the intended lot.

If the issue turns into a fight, the younger son is evasive, he must behave and
beg for a reasonable settlement of his issue.

50.  If a wife, openly accuses her husband, or if a woman openly tells the husband
of another woman “my husband sleeps with your wife”” and as a result of this
the latter, because of the evil words of the first woman, has a row with his
wife or deserts her, siskhli, as set for adultery, is to be paid by the culprit
offender.

51.  If a man, due to certain circumstances, keeps another man’s land or violates
the border, as soon as the patron (owner) of the land finds justice, he should
return the land to the owner and compensate by any income received from it.

52.  If someone catches and kills another man’s cattle in his own field, vineyard or

vegetable patch and if the owner of the cattle arrives and it becomes clear that
the cattle were allowed to go into the field due to the hostile disposition, then
nothing should be demanded for the loss or the death of the cattle as this evil
act was performed deliberately, which makes it a special case.
If the cattle have accidentally entered the other man’s property and the owner
did not know that the animal was killed, then according to the decision of the
intermediaries, the owner must be forced to compensate for the loss incurred
by the animal. If the flesh of the animal is taken by the owner, he receives
half of the compensation for the loss; if the flesh of the animal is taken by the
man who killed it, then he pays for the whole amount of the incurred loss.

53.  If the man gives another man his land to keep for him and if the latter refuses
to give it back on demand from the owner, then when the owner of the land
finds justice, the keeper of the land should return it to the owner and also,
compensate the loss by handing the income received from it.

54.  If a man manages and transforms the land of another man either by planting
trees on it or by building on it and these actions are performed by taking
advantage of the minor orphaned children of the owner or due to the fact that
the owner has been banned from his motherland, if the owner asks for the
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return of the mamuli, the former has no right to keep it. The owner must pay
him half of the price of the changes made by the former, and the land returns
to its owner.

He does not have the right to ask for the land as he hasn’t any right to buy it
out from the patron.

Even if he buys the land without notifying the owner, when the latter asks for
his land back, he should be given it without making any objection and the
sum must be demanded from its receiver.

He has no right to keep the gma either due to the fact that he raised him up, or
because he fed him in hardship but he (patron) should demand his return in
the order described above (see Article 54).

If a man sells another man a piece of land, whether it is cultivated or lived on
or not, — the buyer does not have any right to demand any other money from
the seller apart from what the latter has on himself on the day of the sale.

If the hereditary holder of the pudze being absent, returns to his land, then the
man on whose behalf he had the land, has not the right to keep it notwithstan-
ding the period of time the holder spent away.

The will prepared by someone before his death is valid and cannot be changed.
The law — setting epistles written by the holy fathers aspired by the divine
spirit, also say so, that evaluating such cases and altering it (the will) in some
way is not possible. Let nobody attempt this.

A man has a right to ban his son from his house for his sins.

If the son followed his father’s words obediently, and if he did not make him
angry, when his father dies, nobody has the right to deny him (the son) the
land (mamuli) to be put in his ownership.

If the son deserved his father’s wrath by making him angry he should not be
given the mamuli after his father’s death.

This should be carefully investigated and thought over in order to avoid the
father potentially committing a sin. The father should not ban his own son
from his land for the sake of another son, his wife or his daughter-in-law.

If the father bans an adopted son, the latter obeys and loses the right to his
father’s property, unless he apologises for his betrayal and sinfulness commit-
ted due to his impertinence.

This should also be carefully investigated and thought over as written above
regarding the father and son. This particular case should also be considered
as the above-mentioned [see Article 58].

If a man gives another man a document or if a patron grants his desire and
resolves the issue in his favour, and if, at the same time, the witnesses also
approve of the document, then this particular document makes any previously
issued document invalid.

If this document is given secretly, and is not approved then the previous
document will be considered valid.
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If due to relations by marriage, a man presents another man something from
his property, he will not have any right to demand the present back due to his
later impoverishment.

If their relations by marriage is ceased then the gift has to be returned.

The theft will be resolved in this way:

If a horse or something else is stolen, and if the thief is caught with the stolen
property, he is to return the property to the owner adding something equal in
amount.

If a man recognises his stolen property with another man and declares:
“I have lost many other things together with this”, and the man, caught with
the stolen property, does not want to admit the theft, the latter should confirm
under the oath, together with two neutral men, that he had not ever touched
any other property of the man, but the one already mentioned.

If he does not agree to this, then the owner of the property should take an
oath and the culprit should compensate a double price for the loss.

If a man sells another man a stubborn horse without mentioning this, but
disclosed later to the buyer, the seller should return to the buyer the price he
has been given for the horse, together with the money for breaking in the
horse and compensate for the damage incurred.

If a thief steals something from the caravan, and later the man who suffered
the loss recognises his property in the hands of another man, and if the latter
declares under oath that he is not a thief, the former no longer has a right to
demand the stolen property.

If he refuses to take an oath, then the owner of the property should declare
under oath what he has lost and the culprit should compensate for that.

If it turns out that he was the head of the gang, then he has to compensate for
all of the stolen goods he received and confirmed this under the oath.

I, Patron Athabag-Amilrspasallari, have started to occupy myself with the
affairs of the whole Samtskhe. Due to the hard times, stealing horses became
common among the army. The thieves were protected by their patrons. This
angered the honourable men of the country and they discussed in front of us,
combining their newly made decisions about robbers with the older ones [made
by themselves], and stated that our security, — drives us to introduce additional
laws, as none of the evildoers have been made [to pay] patiji for a long time.
From now on, the thief shall be punished, no matter who he belongs to, and
be banished from the army without partiality being shown to him. Before
being banished he will be made to return the stolen horse as well as an extra
horse to the owner.

If the stolen horse is no longer available, then the owner of the horse should
testify, under oath, the cost of the horse on the day of the robbery and the cost
of the horse, doubled, will be reimbursed to him. The punishment shall be
fulfilled according to the order indicated in the resolution.
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And if a horse is found with him, and he says “I have bought it”, and
produces ullam (a receipt of purchase) and names the seller, the offended
does not have the right to demand anything from him, but his horse and
payment for the breaking-in the horse shall be demanded from the offender.

If he is not able to name the seller with sufficient evidence, then he will be
considered to be the thief himself and made to pay the compensation.

If the man is not in possession of the horse, and wants to embezzle it, if he
makes an attempt to do so, and this is clearly stated, then the robber himself
must compensate, following what is set forth for the robbers.

If a man received some property from a man which later was stolen or the
village was harmed by the Tatars or Kartvelis (Georgians), the man who
received the property should accompany the one who stole the property,
should answer any questions and make him return the whole property.

If he does not accompany him and does not make him return the property,
then he should compensate for any loss if it occurs, unless there is a conces-
sion made due to some related connections between the two, and all the
property which the owner indicates under oath.

If communities or regions of a different faith or just neighbours are mutually
daundobeli; if the daundobeli, being in constant hostility with the [other]
daundobeli (strange, unfamiliar person), harms him, and if the latter, due to
hostility and in hostility, harms him; then due to hostility, they harm the third
party even more, or they harm only #his party, the latter [party] has the right to
consider himself to be offended, and begrudge only the one, who first harmed
him; as being hostile [towards each other], they were mutually daundobeli.

If one peasant acts as a guarantor for more than one ox or for a sum higher
price of one ox, then the bail, if he belongs to a respectful [honourable]
person, shall let his master, patron agree with the letter of guarantee.

If he belongs to a didebuli (noble) or an aznauri (esquire) then let the latter
give help and compensate for what he gave the guarantee for.

If no guarantee is available, then the peasant does not have any right to act as
a guarantor for a higher sum of money as he does not have enough resources.
If this rule is not followed, then the master may treat him appropriately.

If either the didebuli or aznauri acts as the guarantor then he shall have to
produce or compensate for what he guaranteed.

If a skhvis-shvili (the other’s son, peasant) of peasant leaves him, then he has
the right to take both what he brought with him and what he acquired later
because he worked as an equal with another in the yoke, if he did not steal
anything from him.

If he bought some land before he left then he is devoid of any right to it.

If a peasant helps the escaped peasant, then either he himself shall take the
peasant to his master or the master of the peasant who helped the escaped one
returns him to his old master. Let the peasant not keep the escaped one for
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72.

ever. He does not possess the right to do so, he does not have the right to buy
the peasant: he is not allowed to do so because he is not of high enough
status.

Either the purchased man himself, when he collects resources, he compensa-
tes the buyer the exact amount of money he paid for him, or the hereditary
master of the purchased man returns the buyer the sum, and so the buyer lets
the man go.

If the man enters under someone’s protection and is registered to him, and the
latter accepts him as a son-in-law, and marries him to his maid, or marries
him to a peasant’s daughter, then the registered man does not have the right to
leave.

If the hereditary owner takes him back, then he, the owner, does not have the
right to take with him, besides the man himself, either his wife or his chil-
dren. What the man brought to the protector, the latter should let him proceed
with that.

If this man does not leave on his own free will, and is forced to go by law,
then, as a husband should not be divorced from his wife, let the wife leave
with him but he should pay the price of the woman to her master.

[721] If a man, being a gma (serf) to another man, after years of devoted, honest

73.

74.

75.

76.

service and as a result of hardships or wounds experienced by him becomes
unable to work or [this happens] due to his old age, or some other circum-
stances force him to leave, then all he brought to the master should go with
him together with a third of the property acquired by his labour — because he,
after he has left, is exhausted and helpless.

If he has children, they will accompany him. The master will not let him take
anything but what he brought with him.

If an unregistered man gets married without either becoming the master’s
son-in-law or marrying the latter’s maid, then, to whom such a man belongs,
his wife and children also belong to him, and let him leave with the property
which he bought with him.

If anybody possesses someone else’s inherited peasant or gma and if the
master demands his return, the former has no right to detain him, and
a mutual agreement [between them] should be reached.

If he refuses [to return the peasant] and if the peasant leaves him, and he is
not able to take him back, or if the peasant dies, he should pay siskhli.

If a momartebuli gma leaves the master for another man, the latter has no
claims against the former, has no right to keep the gma without due agre-
ement of his master.

If the peasant, without his master’s agreement, sells land, this sale will be
classed as illegal: the land belongs to the master. The buyer should demand
the sum paid from its receiver.



The Book of Law of Beka-Aghbugha 237

77.

78.

79.

80.

81.

82.

If one has in his possession a hereditary gma (serf) belonging to someone
else, or a peasant, if the latter leaves on his own will, he has the right to take
the property he brought. If the man has a wife and children, they should be
allowed to go with him as nobody has the right to detain them. If grandchil-
dren express willingness to go to the hereditary mamuli (land), no one has the
right to hamper them in this wish.

If the peasant does not express a desire to leave but his ex-master demands
this, then, if he, the unregistered, will not go to his master off his own free
will, the latter cannot take him by force. If the master did not demand him for
a period of 7 years, and did not sue him, he already does not have the right to
demand him and nor does he have the right to take him to court.

If the gma (serf) lived at a large distance from his master and the latter did not
know about his location, then the fixed term of 30 years comes into force. If
the master did not demand during this fixed term, depending on the distance
of the serf’s location, far or near, he has no right to demand the serfs return
when he desires.

If either a didebuli (noble), aznauri (esquire) or a msakhuri (servant) has in
possession a momartebuli gma (serf in protection), and if the latter leaves
behind and takes with him something of significance or no significance at all
from the possessions of the master or the neighbour, no matter whose posses-
sions the man might take, [the master] is to compensate fully for the loss.

If a hereditary gma leaves and takes something with him, if he has got a wife
or children, they should compensate for the loss, if they own something.

If there is no family left behind, the injured party does not have any right to
place demands on the master of the leaving gma, because responsibility of the
master would be lawful, only if the gma had started a family under the rule of
the master, but if the gma had no children, the master is not responsible.

If a person hires a man, with the goodwill of the hired man and if the latter
dies in these circumstances, no one has the right to demand from the hirer
anything above the sum for hiring the man.

The same holds true for the pack animal.

In the case if the hirer violates the hiring term or wears out or drives the pack
animal to a distant place, or if he loads it more than agreed, and the animal
dies, he shall compensate for it.

If a man kidnaps a man on his way to another man, and the former, not being
an enemy of the man sending him, it is not in the right to do so, then the
sender has the right to respond by any insult or any damage. In addition, he
has the right to demand full compensation of all the losses incurred.

If a husband dies and the wife has no children, while leaving, she has the
right to take all her dowry with her.

If a childless woman dies, her dowry belongs to her relatives.
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83.

84.

85.

If a woman with children becomes a widow, any armour belongs to the son
whereas all of the remaining property belongs to the woman wherever she
may be.

As for the samamulo (inherited land), let her not sell or give away any of it.
Only if she donates samamulo to the monastery, her children will not have the
right to contest the decision.

In the case of peasants let it be like this: if a woman dies childless, one part of
her dowry will be allotted to the service of her soul, whereas the remaining
part belongs to her relatives.

If the daughter survives her mother, whoever brings her up will marry her and
give her the remaining part her mother’s dowry.

If the dead woman leaves behind both a daughter and a son, then any armour
belongs to the son and all the remaining part of the dowry — to her daughter.
If a man owes another man money for a loan and if the money-lender keeps
the man’s mamuli (land) as collateral, then every three years one tetri will be
taken off from the debt for each 20 tetri of the value of the debt. When the
owner of the property pays back the debt, to what extent the money-lender
has used the profits from the land is to be assessed by mediators and tetris
should be taken off as a proportion of this.

If the owner of the estate leaves his motherland for a strange land and does
not use the profits from his land, the money-lender has no right to demand
payment of the debts till the return of the one, who has been living in exile in
a strange land, as he, alas, has had to wander with hardship and devoid of his
estate. Such behaviour will be lucrative for both parties: to the payer, his debt
will become lighter whereas to the money-lender, money-lending will not be
considered by God as self-interest, and the latter can always demand one-
twentieth from the borrower.

If there arises some senior and vassal-type of fight and disagreement between
the master and serf, they will settle the dispute between themselves and will
seek reconciliation via genuinely honest impartial people — this should be like
this. As people and the creator of the world, they are also reconciled in the
same way, by the teachers and mediators singled out among so many unfaith-
ful people. This is why the order of settlement is made between the large and
the small, on the basis of the request for settlement.

If a man presented a gift to another man in the form of some movable
property or mamuli (land), to win patron’s approval (trust) and to settle some
issues, and the presenter later suffered from some difficulty, then despite all
this he should admit the presented property to be well-deserved and has no
right to demand the return of the present. It is compulsory for the receiver of
the present to swear an oath that the denunciation to the master was not made
for getting retrieving the present.
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86.

87.

88.

89.

90.

If he does not swear an oath, then he must give the present in the hands of to
the presenter who may even remain offended.

If a man, without knowing for certain, accuses another man of theft; by this
he commits an evil and indecent act. If there is no evidence, let the accused
swear in order to prove himself not guilty. This is not surprising, and let him
be cleared of the crime.

If the accuser accepts neither the oath [given by the accused] nor witness, and
pleads that the accused is a thief, the latter will be taken around the streets. If
later the loss is found in a different place, let the accuser return the stolen
things to the accused and also something else of the same merit. This is
because he mistreated an innocent man and defamed him.

If the man takes some object from another man to keep it for him, whatever
the property is, and someone whom he owed something takes it by force from
him later, the property still belongs to the owner and the latter should demand
it from the keeper.

If the keeper finds the same thing, let him return it; if not, then let him
compensate for the property from his home.

If the man is in need and demands his own property, given away to another
man for keeping, the keeper should give it back as he has not any right to
keep it due to the disagreement between them.

If the man does not give the property back and keeps it, when they come to
trial, let him compensate double the amount of the property.

If a man sells to a man a donkey taking into account an agreed period of time,
and before the set time is over, the animal reveals some fault, the buyer has
the right to break the deed of purchase and he (the buyer) does not have to
pay the forfeit.

If the buyer broke the agreement before the set period of time, let him pay the
forfeit in the amount of one zetri from every ten fetri paid by him.

If he keeps the animal for a long time, using it for work, and drives it to
exhaustion, he has to compensate according to the discretion of the people-
mediators.

If the movables is sold, the same measure must be taken.

This rule is valid till the end of the set time with an addition of the same
length of time. As soon as the indicated period ends, the buyer loses the right
to demand anything.

These are the words of the holiest fathers that avarice, although reflected
through the mental processes, is the foundation on which all crimes which
infuriate man as well as God, are laid. In addition, the judge shall not satisfy
the claim through avarice.

If bribery is discovered in the decisions of judges, then they (the decisions)
are not lawful, and the judge will be made to put hands in a copper pan and
the litigants should be tried again.
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91.

92.

93.

94.

95.

If the litigants fight for the armour of the man, who fell into their hands, it
belongs to the man, the marks of whose arms are found on the armour or on
the horse. The armour belongs to the man who first struck it. Let the man,
who fell into their hands, is found be questioned under oath and become
satisfied with evidence given by him and thus settle the litigation.

If a man finds some property, lost by another man, should it be livestock or
other objects, let him, having heard about the investigations, submit the find
and give it back to its owner. And let the latter compensate this act by giving
the former an award, set for the find.

If the man does not reveal the find immediately, then he is not entitled to the
award as his behaviour looks like theft.

If the find is an animal, and it turns out that the man drove the animal to
exhaustion, or if the find is an object and the man wore it or rented it out, let
him compensate for it according to the discretion of the mediators.

If the man finds it while being part of the levy, then he is not entitled to the
award for the find.

Let the case be investigated properly in order to find out whether there was
a group of people acting in order to amass wealth informing about the find as
well as finding the object or stealing it, or maybe the owner of the object
blamed an innocent person.

If the man took bread on loan, then God forbid, but if the giver of bread,
taking advantage of the needs of the other person, demands from the other
man a bigger percent. It will be enough to take three for two measures as
punishment.

If not, when taken to court before the judge, let him return to the debtor the
extra percentage taken. It does not matter what kind of written act they may
have enclosed, it will be invalid, as “avarice is a major sin”, according to the
holy fathers’ writing.

If a man takes fetris for use on interest, let him pay on a thousand tetris in this
way: let him be satisfied with receiving 1,200 tetris annually. Let this princi-
ple be employed with greater or lesser sums of money.

The compound interest should not be mentioned. Let the capital increase by
the rate determined previously no matter how long this will be.

In an exactly similar way, a big estate should not be taken as collateral for
a property of insignificant value or the amount of the interest taken will still
be high and will enrage God.

If a man took a loan in fetri or silver with a written contract letter, unless
there is a corresponding mention in the latter, the landowner will not allow
himself to demand from the debtor payment according to the rates of Sharvan
tetris. If the debtor pays interest let him pay as instructed.

If the debtor had taken a loan to be paid without interest, then let him pay
back, based on the conditions on which he got the loan.
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[95!] There are several districts and parts where while selling samamulo (hereditary
land), half of the price is taken off while the land is being assessed in favour
of the master. This is right and if this rule is followed by other people as well,
it will be better as neither the mamuli (land) will suffer from taxes, nor the
country from bankruptcy.

96. If a merchant kills another merchant, on his way to a respectful mission,

12,000 tetris is to be paid, [if he served his patron well] and if he was in
favour with his patron.
For the murder of the merchant standing lower [in society] who, when retur-
ning from the trading trip, is able and has to visit the patron and make
a present to him, 6 thousand tetris should be paid to the master and imposi-
tion of penalty will be as indicated above.

97.  If the merchant on his way to or from a trading trip gets his property attacked
and stolen by some man without any hostility to him, and if after this both of
them go to court, let the merchant testify under oath what was taken from him
on the day of the burglary. And let the offender compensate double the
amount, if he was not wounded.

If he was wounded, suffered sagersho (penalty for wounds) and disgrace,
then let him pay a siskhli as mentioned above. If the merchant is robbed and,
moreover, is killed, he is to pay double amount of siskhli and compensate for
the property in double the amount as well [see Article 5,6,8].

The cases are to be subject to consideration in the order indicated above,
some of them first and others to be considered later [see Article 96].

98. If a man, gma (serf) of some darbaziskatsi, possesses a man with small
siskhli, and if the latter demands to be set free, the former does not have the
right not to let him go. Let him take what he brought and half of what he
bought except for the land.

Glossary

abjrosani — (9, 10) one (esquare) who has an armor.

asabia — (15, 17) accomplice.

atabagi — “father (tutor) of prince”, the title of the governor of Samtskhe principality

aznauri — (2, 3, 7, 10, 26, 27, 35, 36, 68, 69, 78) esquire, nobleman; vassal, owner of
an estate.

dang — (0) small silver coin.

darbaziskatsi — (98) courtier.

daundobari — (33) a hostile, ruthless man, stranger; ant. mindobili. See: mindobili.

daundobeli — (67) see daundobari.

didebuli — (1, 2, 26, 27, 28, 31, 68, 69, 78) noble, a highborn feudal lord, owner of
an estate.
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gershi — (41, 5,8,9,12, 15, 16, 17, 35) wound; penalty for wounding a person.

kazanuri tetri — silver coin of Kazan-Khan (1295-1304).

kotlosani — (9, 10) one (square) who has a horse in reserve (a spare horse).

mamuli — (1, 3, 4, 44, 45, 48, 54, 58, 77, 83, 85, 951) land estate, hereditary
ownership of an estate.

matskuereli — (1, 4) archbishop of Atskuri.

mesiskhle — (1, 4) one who takes vengeance on siskhli, successor (heir) of a victim.

mindobili — (23) people who are interrelated by supporting each other according to
feudal custom (ant. daundobeli).

momartebuli — (75, 78) a person who voluntarily enters under patronage according
to preliminary agreement.

msakhuri — (7, 78) servant.

patroni — (0, 1,2,3,4,7,9, 10, 11, 15, 18, 23, 25, 31, 33, 35, 36, 40, 42, 44, 45, 51,
55, 60, 65, 68, 85, 96) master, lord.

pudze — (56) peace land of a peasant, taxable unit.

gma — (19, 78, 98) slave, serf, vassal, subordinate.

sagersho — (97) wound.

samamuli — (31, 46, 81, 951). Also see mamuli.

sanichari — (34) a gift presented before marriage.

sapatijo — (17, 33, 47) penalty for crime; a respectful, important place like a church
or a treasury, or a herd, and so on.

sareguno — (45) a fine for an illegitimate purchase of an estate.

sasaluka — (46) articles of adornment, a gift made to the bride from bridegroom

saukhutseso — (48) an extra share for elder brother from the hereditary property

siskhli — (1, 3,4, 5,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 22, 23, 24, 25, 28, 29,
30, 31, 32, 33, 35, 36, 38, 41, 46, 47, 50, 74, 97, 98) blood; punishment, money
or property given as a compensation to a person who suffered from a crime,
from an offence.

skhvis-shvili — (70) peasant’s labourer (“smb. else’s son”).

tadzreuli — (2) courtier, esquire, vassal of king (patron).

tetri — (1,2, 3,5,7,9, 10, 11, 26, 27, 28, 31, 83, 89, 94, 95, 96) white; money, silver
coin.

ullam — (66) deed of purchase.
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Summary
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This work presents the first English translation of one of the most important
sources of medieval Georgian code of law, compiled in the second half of the 14t
century by Aghbugha, the governor of the Samtskhe Principality (Southern Georgia).
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The Law of Bagrat Curapalate

The Law of Bagrat has not come up to our days in the form of a separate law
book. A fragment from it has been preserved in the book of law compiled by Aghbu-
gha (end of XIV century), governor of Samtskhe principality (Southern Georgia),
and this book, for its part, is one of the component segments of the collection of
books of law compiled by Vakhtang VI (beginning of XVIII century), king of Kartli.

The Law of Aghbugha consists of the introduction written by governor of Samt-
skhe Aghbugha and 175 articles, but Article 98 is followed by one more introduc-
tion, in which it is stated that King of Kings Bagrat Curapalate is the compiler of the
book of law, instead of Aghbugha — the governor of Samtskhe. Hence we can
conclude that The Law of Aghbugha ends up with Article 98, and the rest part of the
monuments (Articles 99—175), including the fragments from The Law of Bagrat,
was added later on.

The identity of “King of Kings Bagrat the Curapalate” has long been the subject
of dispute among the Georgian scholars. Ivane Javakhishvili, a prominent Georgian
scientist, was the first to raise the issue on the identity of Bagrat and on the date of
compilation of the book of law. Accordingly, analyzing the situation described in the
book, particularly a considerable influence of church over the state, he concluded
that this situation must have been most compatible with the reign of Bagrat I, son of
Ashot (IX century). Consequently, he first considered Bagrat I as the compiler of the
book. However, later on, he withdrew this opinion due to the fact that Bagrat I was
not the king of unified Georgia; hence, he did not own the title of King of Kings.
Based on these arguments Javakhishvili claimed either Bagrat III or Bagrat IV to be
the possible author of the book, as each of them owned the titles of both King of
Kings and Curapalate. And still, preferably, he proposed Bagrat III to be the compi-
ler of the book as, according to historical sources, during his reign the country was
orderly and law-abiding!. Conversely, the same chronicles characterized the period
of Bagrat IV as chaotic and high in criminal rates. However, these very reasons

U Iv. Javakhishvili, The History of Georgian Law, Tbilisi 1928, p. 94 [in Georgian].
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(disorder, chaos, crime rate) motivated 1. Dolidze and Iv. Surguladze to propose
Bagrat IV as the author of the book of law?2. They supported their arguments based
on many books of law “Dzeglisdeba” (legislation), Georgi V the The Law of Aghbu-
gha and etc. — in which precisely social turbulence and high rates of crime of the
time are stated by their compilers as the main reason for creating such books. It is
also noteworthly to mention that the proposal regarding the authorship of Bagrat I
put forward by Iv. Javakhishvili later was shared by a number of authors (A. Kikvi-
dze, M. Kekelia, D. Muskhelishvili, G. Jamburia). In their opinion, the lack of the
title King of Kings is not a sufficient argument to exclude Bagrat I as the author of
the book. Further on, according to the chronicles Bagrat I son of Ashot and King of
Tao-Klarjeti (Southern Georgia) ruled the country together with his brothers and
therefore he could have possessed the title of King of Kings>.

In contrast, there are several other theories (S. Kakabadze, I. Antelava,
D. Zhghenti, Z. Ratiani) dating The Law of Bagrat from a later period (namely from
the XVI century). This opinion was first initiated by S. Kakabadze®, although he
rejected this approach later. However the same theory was developed by I. Antela-
va>. He analyzed the language of the monument and compared it to other sources of
XVI century. Finally he concluded that The Book of Law of Bagrat was compiled
during the reign of King of Imereti (West Georgia), Bagrat III (1510-1565). Howe-
ver, it is worth mentioning in this respect that some of his arguments (for instance,
the comparison of The Law of Bagrat with “Bichvinta ladagar”) seem to be some-
what artificial and, therefore, not shared by scholars. Thus, the majority of scholars
date the book either from the IX century (considering Bagrat I to be the author of the
book) or from the XI century (regarding either Bagrat III or Bagrat IV to be the
compiler of the book). In both cases The Book of Law of Bagrat is the oldest among
the literature of its kind and this makes it especially valuable.

There are also different assumptions driven concerning the size of the extract
from The Book of Law of Bagrat added to The Law of Aghbugha, and the origin of
other parts of the book. Iv. Javakhishvili suggests that only four articles from the
book (99-103) belong to Bagrat as the word “king” is mentioned only in those
articles. The similar theory is followed by Iv. Surguladze®. In his overview of this
issue he argues that it is impossible to assert any proposition on the origin of other
parts of the monument unless some new sources referring to this issue were not
found.

2 1. Dolidze, The Old Georgian Law, Thilisi 1953, pp. 56-57; Iv. Surguladze, The Sources of
History of Georgian Law, Tbilsi 1984, p. 85 [in Georgian].

3 M. Kekelia, Towards the Code of Law of Bagrat Curapalates, “Issues of the History of Law”,
Thilisi 1986, p. 94 [in Georgian].

4'S. Kakabadze, Identity of the Book of the Law of Beka-Aghbugha, Tbilisi 1912, pp. 3—4
[in Georgian].

5 1. Antelava, Issues of the Social-Economic History of Georgia, Tbilisi 1980, p. 53 [in Georgian].

6 Iv. Surguladze, The Sources of History of Georgian Law, Thilisi 1984, p. 90 [in Georgian].
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A different standpoint is suggested by I. Dolidze’ . His arguments are based on
the linguistic and terminological analysis of the material, and these leads him to
conclude that the fragment of The Law of Bagrat comprices Articles 99—160 of The
Law of Aghbugha. He presents a list of legal terms which are quoted only in these
articles and we don’t observe them in other parts of the book. The same author
proposes that Articles 161-171, unlike other articles of the book of law, introduced
sanctions typical of canonical law and, consequently, he considers these articles to
be the fragments from some other canonical law. With respect to the final articles of
The Law of Aghbugha, which actually repeat the previous articles of the book they
were added to the book later on.

We have already published the English translation of Articles 1-98 of The Law
of Aghbugha according to the manuscript from the year 1672. Now we present the
English translation of the remaining articles, one part of which constitutes 7he Book
of Law of Bagrat.

A Law of Bagrat the Curapalate

In the name of the Lord, we begin to inform of god’s (divine) decrees and laws,
resolved and unresolved so far, by the order of the descendant of David Bagrat the
Curapalate and the King of Kings Aghmashenebeli (the Builder) first of all and then
by the [blessing of] episcopes (bishops), and [by the approval of] didebulis (nobles)
and aznauris (squires), and other wise man, who determine concurrent sentences
with the goodwill of God.

99. You who sit in the court to perform judicial functions rightfully, should hold
fear of god deep in heart and should be impartial towards your father or
mother, your patron (master) or brother, or your relatives, or towards those
who offer bribe, not in any way [should you act otherwise]!

You should conduct only rightful justice!

100. Anyone who is learned, or bred up at the king’s court, or had visited there, or
is an honourable merchant, or a village mamasakhlisi (foreman) of a good
name, such worthy man is to be appointed as judge, [since] he is well aware of
laws and will not judge unfairly.

101. If an episcope transgresses against the king, he is not to be arrested by the
king, as he [besides the king] has the right to determine the law.

[Instead], the episcope is [only] to beg his (the king’s) pardon and recompense
him.

102. If the king angered at the episcope, justly or unjustly, even in this case he can
not be arrested, as he is the second king, who maintains the Christian religion,
and whenever the king is concerned with religious affairs, [he is to investigate
thoroughly and judge] and pardon accordingly.

7 1. Dolidze, The Old Georgian Law, Tbilisi 1953, pp. 43—60 [in Georgian].
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103.

104.

If a spiritual preceptor (confessor) or a priest, or a monk transgresses against
the king or episcope, or against the law and religion, he is not to be arrested by
anyone, [instead] whatever the charge is, they are to investigate the reason [for
the misdeed] thoroughly and impose the penalty accordingly.

He, who encroaches upon a monk or a priest and arrests him wilfully, whoever
he (the offender) might be — a great man, an azrnauri, or anyone [beneath], five
thousand zetris is to be added to the amount of his (the assaulted man’s) siskhli
in accordance with his ancestry.

And if he (the latter) is from a noble family or holds a post, half of the amount of

105.

106.

107.

108.

109.

110.
I11.

112.

113.

114.

siskhli is to be added to his siskhli.

If a man, higher or lower in rank, disgraces (defames) the name of a church-
man’s wife by falsely charging her for having a love affair, sixty thousand
tetris is to be paid above the amount of her siskhli.

If a didebuli abuses the episcope, he should beg his pardon and pay forty
thousand fetris.

If an aznauri abuses the episcope, he shall beg his pardon and pay twenty
thousand zetris as a penalty.

If an aznauri or a didebuli or anyone beneath abuses a priest, he should pay
one third of the siskhli and should plead mercy on him.

If a man beats another man and breaks into his church, he is to pay full siskhli
according to his ancestry.

If he raids another man’s fence from inside, half of the siskhli is to be charged.
If he raids the man’s fence from outside, he is to be imposed to pay one third of
the siskhli and the loot should be returned.

If the church belongs to two, three or four, or to the [community of] parishio-
ners, the allotment is determined according to what share each of them holds.
And the one who is guilty of the incident is to pay sapiro (penalty for crime),
and the parish church is to be compensated by the owners of the community,
but they are not required to compensate if they are hostile to each other.

If robbers break into the church without the permission of their patron, and
they blame him for being aware [of the crime], the patron is to swear under
oath in the presence of twenty-four men [to prove his innocence] and they are
to believe him, only in this case he is to give the robbers up to them and return
the loot, or compensate the damage.

If a hostile man robs the church (breaks the door of the church) of his enemy
without the knowledge of his patron, he (the latter) is to give him up to the
assaulted and whatever they do to him (the robber), he should not be angered
at them. The patron of the robber should swear under oath his unawareness of
the crime in the presence of twelve men.

And if he does not give the robber up, the latter is to pay five thousand zetris
and return the loot in full.
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115.

116.

117.
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119.

120.
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122.

123.

124.

125.

126.

127.

128.

129.

130.

If a church is attacked, five thousand fetris is to be imposed upon them as
a saupatio (penalty for crime).

If a herd [of those places] is driven far away, a sum enough for the ransom of
twelve peasants is to be paid as a righteous compensation, patiji (punishment,
penalty for crime) and siskhli is to be paid in addition, and the herd is to be
returned.

If a man kills another man treacherously, he shall be sentenced to twelve
thousand zetris above the amount of payment worth his (the victim’s) siskhli.
If he robs the dead, he is to pay twelve thousand fetris above the amount of
payment worth his siskhli.

If he swears under oath that the killed man was his enemy, he is sentenced to
pay five thousand tetris.

The penalty for slander is as follows: if a rightful man is calumniated, the
penalty is to be multiplied; if slander is caused by enmity, he should take oath
and will not be imposed any responsibility.

If he does not take oath, he is to pay the siskhli.

Thirty serfs are due as a saupatio for bringing disgrace to the place where the
icon of Our Saviour is put in defense of our country; twelve peasants are due
to the icon of Our Lady, twelve peasants to Saint Archangel, and twelve
[more] peasants to other saints : chief confessors, apostles, Saint George, John
the Baptist and others.

The amount of siskhli is doubled for robbing the monks, priests and deacons,
and for warriors — not more than that.

And if any of them is killed, the siskhli is to be paid in full.

If someone drags out [a person] and robs him, he (the robber) is to pay half of
the siskhli and return the loot without [being imposed] the sanakhshiro.

For injuring the eye stealthily, or wounding (dagersha) the hand and legs, or
marking the face with a scar — [the penalty for each of] these three equals half
of the amount of siskhli.

For the wounds in an imperceptible place, he is to pay the gershi (penalty for
wounds).

If beats someone in hand-to-hand fighting, he (the former) is to pay half of the
siskhli.

If a great man (a noble) threatens unjustly another man [equal in rank], he is to
pay ten thousand zetris.

If a man low in rank threatens his friend [equal in rank], he is to pay five
thousand fetris.

If a man abuses unjustly another man during the campaign, he is to pay four
thousand fetris.

If a man abuses a woman, he is to pay the money sufficient to buy twelve
peasants.

The ancestry of both man and woman should [thoroughly] be investigated.
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If an unworthy man [low in rank] abuses a noble, his penalty shall be higher.

If he unjustly informs on a man to his patron, he is allotted full siskhli for
treating the man mercilessly.

If a man decides to attack another man treacherously, and then changes his
mind, or others have him change his mind — he is not to assume any responsi-
bility.

If he [still] commits the crime, but God is merciful to him and the man reco-
vers, he is to pay six thousand fetris for an attempt on homicide, three tho-
usand fetris for [committing] a sin.

A man is allotted full siskhli if he abducts another man’s wife.

If a man gives his neighbor away [to a robber] treacherously, half of the
penalty is to be paid by the robber and the other half is allotted to the traitor as
a sapatijo.

If a man burglarizes or robs (thieves) another man, his patron is to pay atten-
tion to this [to inflict punishment upon him].

If he fails to make [the culprit]/ return the loot, or if he takes no heed of it, this
might mean he was aware of the robbery and the consequent damage, and
should pay the compensation [on his own].

There is no [penalty in] siskhli for robbers and attackers.

If a man gives another man a woman [as a wife] and the latter does not marry
her [in church], twelve thousand zetris is imposed upon him [to be paid to her
relatives] and some additional payment in behalf of the church.

If a wife is diseased, her husband should not blame her family, as she got
diseased while living with her husband. If he leaves her, he should swear
under oath by his descendants that hatred was not the reason for divorce, and
he is to pay half of the siskhli.

And his wife shall not claim the dowry if they have a child.

If the cattle is stolen, whatever the number of the live-stock is, male or female,
the owner is to be paid the saupatio: two thousand tetris [shall be paid] for
male, three thousand — for female and the entire cattle is to be returned [to the
owner].

And if the cattle is stolen in the presence of the owner, half of the siskhli is to
be paid.

If a man knocks out a front tooth of another man, he is to pay half of the
siskhli.

If he knocks out his back tooth, one fifth of the siskhli is to be paid.

If a man’s beard is clipped or torn out, he [the abuser] is to pay money worth
two gershis.

If a man reproaches (utters slander about) another man’s wife for having been
treated disreputably by another man and swears under oath [to confirm his
charge], or has the man’s wife admit [her guilt], he is not to pay anything.
Otherwise, he is to pay to the husband.
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If a man charges another man (with sorcery), he is to pay half of the siskhli if
the man does not admit it.

If an aznauri does not compensate another aznauri the siskhli imposed upon
him by the court, he is to pay ten thousand zetris above it.

If a patron robs [ruins] a gma, he is to pay twelve peasant as a compensation.
If a gma leaves his patron unrightfully, he is to pay a compensation worth
twelve peasants.

If an aznauri kills another aznauri, he is to be exiled from his estate for three
years, and the estate is to be assigned to his brother in order the family not to
be ruined (not to die out); in the fourth year, he is allowed to come back, and
the estate is returned to him; and he is to pay the siskhli, whether he is
tadzrobili (belonging to the king’s court) or not.

If a man injures another man’s eye by burning it out, he is to pay twenty
thousand fetris above the price worth his siskhli in accordance with his (the
victim’s) ancestry, for he suffers from constant forfeiture and mortification,
which is worse than death.

Therewithal, you are to know that nobody deserves from the king and from the
greatest of the men to be injured by burning out the eye, except for the cases
when he robs the great salaro (treasury), or the church, or steals the herd, or
becomes a traitor.

If the brothers separate and they are in the possession of serfs, the elder brother
gets one peasant as saukhutseso, the rest is divided [equally] and all the
monagebi (gained property) each of them has accumulated on their own, goes
with the owner.

And if the monagebi of one brother is reduced and another brother is to be
blamed for that, and if it belonged to one brother [the former] only, this
monagebi is also to be divided [equally between them].

If the didebulis separate, the best village goes to the elder brother by the right
of saukhutseso (seniority), the rest is divided among them, and the monagebi
is to be divided according to the established rule.

If the peasants draw apart (separate), the eldest brother is given either the
family (main) house, or one vineyard and the largest wine pitcher by the right
of saukhutseso, the rest is to be divided [among them].

If father and son separate, the son should not make any demands of his share,
as after his father’s death, the mamuli (estate) goes to him and nobody has the
right to litigate with him [about this mamuli], [meanwhile] he is to obtain
other mamuli, until his father dies.

In the case of the adoption of son-in-law, you should know the following: if he
is registered [as a son], [a share from] the mamuli is allotted to him. When
they separate, the saukhutseso goes to the patron of the mamuli, the rest is
divided, and each of them takes his own share, according to what was brought
with and what belonged them [in the household] before.
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If he is not registered, he can take the [only] possessions he has brought with
him and obtained from his own labour, and whatever they ate and drank
should not be mentioned.

The sapiro (penalty for the felony) and the sanakhshiro are to be paid prelimi-
narily: the price of full siskhli is equal to twenty thousand tetris, half of the
siskhli equals ten thousand tetris, the siskhli for the unwarranted arrest equals
five thousand fetris; [the judge] is to determine the amount of siskhli each of
them is to be allotted.

The sapiro, as instructed by the order, should be imposed preliminarily and
judged [in the right order]: the great are imposed with the high, and the small
— with the low [penalty]. Accordingly, the sapiro in siskhli for peasants, dide-
bulis and aznauris is as follows: thirty thousand, seventy thousand, twelve
thousand, seven thousand, and it [the penalty] is determined accordingly
[according to their line of descent].

Woe to him, whoever he might be, great or small, who Kkills his brother or any
other person by treachery, may he be cursed and anathematized forever in the
name of eternal God! And double amount of the siskhli is allotted to him in
accordance with the ancestry (status) [of the dead]. And he, who helps (inter-
cedes for him) and patronizes him, may he be cursed and anathematized!

If a Christian injures his brother’s eye by burning it openly or treacherously, or
cuts off one of the parts of his body, he is to pay the full siskhli and the
sanakhshiro. May he and the memory of him be cursed and anathematized in
life and death (in heaven or on earth)!

A man who dies in the battle, should not be taken off his clothes, except for his
armoury, neither should he be stripped off his underwear. May those who did
it be cursed and anathematized!

A man who kills a plunderer, a mejurmutse (pirate) or a robber, and it is
proved that he (the dead) was not right, and his relatives and mediators de-
mand the siskhli as a compensation, may they (the latters) be cursed and
anathematized!

If a man takes away and kidnaps another man’s legitimate wife, full siskhli is
to be paid according to his (the victim’s) ancestry. And the man will be
condemned and anathematized in the name of the Lord, and will be judged by
the laws of saint apostles!

If a man, whatever ancestry he might belong to, kills a priest or a monk or
a deacon stealthily or treacherously, or captures and robs them, he is to pay
double the amount of siskh/i. May his body and soul be cursed and anathema-
tized!

Whatever a man might steal and [the crime] is evidenced, he will be deprived
of both eyes and cut off both hands and legs.

If the crime was committed not at a sapatijo (a respectful place), and [the
thief] sold it (the stolen things) out, he must buy it back at the price the buyer
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indicates and fully return the loot to the owner. And [above it] he shall be
cursed and anathematized!

If a man, great or small, breaks into a church or sets it on fire and burns it
down openly or stealthily, for whatever the motive might be, self-interest
(avidity) or enmity (hostility), or non-payment of the siskhli [imposed upon
him] or a debt, he will be judged under the laws of saint apostles and holy
council! May he be cursed and anathematized! Smaller amount of compensa-
tion in siskhli is determined as follows: whatever patiji (penalty for crime) is
set by church, it is to be doubled and the loot is to be compensated in full.
Such is the law the man is to be judged by!

If a man, [out of revenge] for not being compensated in [siskhli], cuts down the
vineyard or fruitful trees, or mows down the cornfield, openly or secretly, may
he be cursed in heaven and on earth!

If at night a man sets on fire the property of a church: cells, arable lands,
satsekhveli (a mortar for crushing millet, rice or the like), marani (a location
for storing wine in special pitchers), or the property of another man, whoever
he might be and no matter what the motive is — the hostility or the revenge for
not paying the siskhli, cursed and anathematized shall he be in heaven and on
earth! The siskhli and patiji is to be imposed according to the reason of the
wrong doing and the place of the crime, and should be judged in accordance
with the Christian law!

If a man, whoever he might be, sets the church and the church property on fire,
whatever he might burn down and for whatever deeds or hostility [he might do
this], openly or in secret, and his wrongdoing is sufficiently evidenced, he is to
pay thirty-two thousand tetris as a patiji. And our curse is on him! And evil
and futile is the memory of him and his body and soul on this earth and in
heaven with [the mercy] of almighty God, and he shall be under the laws of
the apostles!

If a daundobari (a hostile) betrayed his patron, the sapatijo (penalty for crime)
is not imposed upon him, and he is to pay the amount of siskhli allotted for
a noble of the highest rank.

If a man sells another man an ill-natured (untrained) horse and does not tell
him that it is faulty, and later on it is revealed, he is to give him the money he
has got [for the horse] and pay for the breaking in the horse, and whatever
damage it (the horse) might cause, he is to compensate it in full.

If a man served another man as a gma (serf) zealously and devotedly, and he,
well advanced in age, or worn out and weakened as a result of burdensome
labor and the wounds he got [there], or for some other reasons, was made to
depart (leave his master), that man is to take away what brought with him and
one third of whatever he obtained by his own labour [in order not to fall into
poverty], as [after his departure] he becomes feeble and wasted (weak).
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174. If he has children and they leave with him, their master (memamule) should
not let them take what they had not brought [with them].

175. If a woman’s husband dies and she, as a widow, endows her property to the
church, her children should not prevent her [from doing this].

Glossary

aznauri — (0, 99, 104, 107, 108, 150, 160) squire, nobleman, vassal, owner of an
estate.

dagersha — (124) wounding.

daundobari — (171) a hostile, ruthless man, stranger; ant. mindobili — people who
are interrelated by supporting each other according to feudal custom.

didebuli — (0, 99, 106, 108, 154, 160) noble, a highborn feudal lord, owner of an
estate.

episcope — (0, 99, 101/2/3, 106/7) bishop, member of an Episcopalian church.

gershi — (125, 144) wound; penalty for wounding a person.

mamasakhlisi — (100) foreman.

mamuli — (156/7) land estate, hereditary ownership of an estate.

mejurmutse — (164) pirate; plunderer,spoiler.

memamule — (174) hereditary owner of an estate, vassal.

monagebi — (153/4) purchased gained, acquired (not hereditary) property.

patiji — (116, 168, 169) punishment, (170) penalty for crime, for criminal offence.

patron — (99, 113/4, 132, 148, 157, 171) master, lord.

gma — 1. (148, 149) vassal, subordinate; 2. (173) slave, serf usually working on
a land.

salaro — (152) treasury, a place where valuables where kept (not for everyday use).

sanakhshiro — (123, 159, 162) a special payment, a warranty for the compensation in
siskhli.

sapatijo — 1. (136, 171) penalty for crime; 2. (167) a respectful, important place like
a church or a treasury and so on.

sapiro — (112, 159, 160) penalty for crime (or felony).

saukhutseso — (153/4/5/7) an extra share for elder brother from the hereditary pro-
perty.

saupatio — (115, 121, 141) penalty for crime.

siskhli — (104/8/9, 111/6/7/8, 120, 122/3/4/6, 132/5, 142/3/6/7, 151/9, 160/1/2/4/5/6,
169, 171) blood; punishment, money or property given as a compensation to
a person who suffered from a crime, from an offence.

tadzrobili — (150) courtier, squire, vassal of king (patron)

tetri — (105/6/7, 114/5/7/8/9, 134/5/8/9, 140/1, 150/1/9, 170) white; money, silver
coin.
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Summary

Key words: legal translations, sources of old Georgian law, criminal law, private law.

The present work is the first English translation of the second additional part of
the Law of Aghbugha, which contains a fragment, presumably, of the earliest code
of law compiled by King Bagrat Curapalate, which is the oldest monument of
Georgian law preserved to our time. The book of law predominantly considers fields
of criminal and private law.



	Strona 1 _ Polish - Georgian
	Georgian po korekcie 29.05



